fi 


^^^^  / 


REPORTS 


or 


CASES 


ARGUED  AND  DETERMINED 


IN  THB 


SUPREME  COURT  OF  JUDICATUl 


AND  IN 


THE  COURT  FORTHE  TRIAL  OF  IMPEACHMENTS 


AND  THB 


CORRECTION  OF  ERRORS 


or  TBC 


STATE  OF  NEW-YORK. 


BY  JOHN  L.  WENDELL, 

Counsellor  at  Eotn. 

VOLUME  in. 


NEW-YORK : 

PUBLISHED  BY  GOULD,  BANKS  it  Co. 
No.  144  Nassau-Strket; 

AND  BY  WM.  &  A.  GOULD  &,  Co. 
Statc-Strekt,  Albany. 

1839. 


■ 


JUDGES 


or 


• 


SUPREME  COURT  OF  JUDICATURE 


STATE  OF  NEW-YORK, 


MnUMQ  TB8  TUt£  Of  THK  THIJID  TOLUMX  OF  TUK8S  ftKroRT9> 

JOHN  SAVAGE,  Chief  Justice. 
JACOB  SUTHERLAND,  )  , 
WILLUM  L.  MAKCY,  J 


OGDEN  EDWARDS. 

•BOO  jCD  omaiiT* 
JAMES  EMOTT. 


CIBOVIT  JVOGSS. 

FIFTH  cnMWlT* 

NATHAN  WILLIAMS. 


WILLIAM  A.  DUER.* 

vovBTB  dftcurr. 

ESEK  COWEN. 


SAMUEL  NELSON. 


DANIEL  MOSELT. 


ADDISON  GARDNER,  f 


GREEN  a  BRONSON,  AUamey  GeneraL 


* JAim  VANDBftTOKL,  cooMeDor  at  law,  waa  ai^MMnted  judgo  of  the  third  ciraoH  on  the  IStb 
«f  JamMiy,  1830^  m  the  plaoe  of  theHon.  WnuAM  A.  Dmnit  who  leolgiied  hto  ottoe  on  m« 
oehrmi:  the  appointnient  4^  PMMentof  Cotmiihta  College  in  the  oitj  of  New-Yo^ 

iAoDiso.N  Gardner,  counsellor  at  law,  waa  appointed  jddfe  of  the  eighth  ofaoitit  OH  the 
SSIh  of  Septeinb<v,  1639,  in  the  plaee  of  the  Hon.  Jobm  Bibmall,  iwogoed. 


A 


TABLE 


OV  TBB 


NAMES  OF  THE  CASES 


REPORTED  IN  THIS  VOLUME. 


S7  The  letter  «  followi  tho  name  of  the  plaintiff. 


Abimhmm  t.  Fkrtoro, 

Adams  and  others,  Lovetttnd  BowneT. 

Aikins  v.  Colton«      •  . 
Allegany,  SuperfinTC  of  T.  Van  dampen, 
Ameviesii  Iiia»Co.  Co|r^ct>haU  v.  • 

—      Dickey  v. 
AndoMm  and  others,  Pugsley  t. 
Andrews,  Chapman  v.         .  . 
Andrews  Cleveland, 


Attorney  General,  Bank  of  Columbia  t. 
Austin  and  Fairman,  Sayie  and  Toler  t. 
>  Purdy  V.         .         .  . 


B 


538 

380 
326 
48 
283 
65^ 
46b 
240 
437 
423 
424 
425 
456 
588 
496 
187 


Birdsall  and  Birdsall,  cx'rs.  fte*T* 
Bishop,  Haxtun  and  Brace  v. 
Bissell  V.  Hills, 

Bleecker  v.  Balloo,    .  . 
Booth  V.  Smith, 
Boyd,  Leggett  and  Wooeter  v. 
Bradley  V.  Field, 
Bn^wster  V.  Stewart, 
Brown  v.  I)»-an, 

,  Orange  Coonty  Bink  T. 
Bryan,  Stafford  v.      .  , 
Bullock  T.  Babcockf  • 
Burr  V.  Veeder,  . 
Burton  v.  Stewart, 
Bush,  Adm'x.  Lawrence  v.  . 
V.  Phillips, 


Babcock,  Bullock  y.         .  .391 

Badger,  Utica  Ins.  CSo*         .  .  1Q3 

BaUoo,  Bleecker  v.  .  263 
Baikerand  Halstcad,  Warner  and  Caryl  v.  400 

Barker  v.  Mechanics'  Fire  Ins.  Co.  ,  94 
Bayard  and  others,  Schofield  and  Taylor,  v.  4d8 

Beach  v.  Chamberlain,        .  .  366 

T.  Fulton  Bank,        .  .  573 

1,  Bemus  V.    .  .  667 

—  V.  Lansing,            .  ,  446 

 gtus  V.  Beekman,          .  667 

Bigtlow,  Van  Steenbergfa  v.  42 

Boa  ▼.  Ireland,        .  .99 


Rdy, 


Butlef,  Doe,  ezdem.  M»iit«n,  t. 


Cadirell  and  othera,  Utiea  Ina.  Co.  t. 

Caherty,  McKcon  v.  .  ^ 
Calhoun,  People  the  t. 
Candler,  Fsiul  t.  • 
Case  and  Harwood  t.  Haig^  and  Ai!> 
thur,  .... 
CafKn,  SewaO  r. 

Chamberlain,  Beach  v.  ,  , 

Champlin  v.  Pierce,  .  ,  . 
Chanoine  t>  Fbwler,  .  ,  , 
Chapman  v.  Andrcu-s,  ,  , 

Clapp  V.  Van  Eppa,  . 
ClaS.Niblor.  . 

 and  Str  wart,  Fonjtb  • 

iCleTeland,  Andrews  w,         .  • 


435 
13 
389 
363 
66 
376 
973 
441 
308 
156 
533 
391 
413 
236 
305 
498 
149 


494 
420 
618 

633 
391 


44S 

178 
240 
430 
M 
637 
437 


yiiizea  by  Google 


VI 


TABLE  OF  CAlBf* 


Ckftveland,  MoGfegor,  * 

rw!hnin  V.  Scott, 

Coggeahall  v.  American  lua.  Co. 

Gomm,  Peltier  T. 

Colton,  Aikins  v.  . 

Columbia,  Bank  of  v.  Attorney  General, 

Cook  T.TouBey  and  othere,  . 

Crunor  and  wife,  Wonnoiith  and  wife  v. 

Wormoutii  and  wife  v. 
Gimnej,  Shields  . 
Crifis*  y,  Jackson,  ex  dnn.  Harton,  v. 
Cum|Nitonv>  Field  and  lirackcll, 

D 

Dalrjrmplc,  by  prochein  ami,  T.  I^amb, 
Dean,  Brown  v.        .  • 

 ,  People  th«  T.  .  • 

Drpuy  V.  Swart,       .  • 
Dey,  Dox  and  Mercer 
Dickey  v.  Ann  rican  In«.  Co. 
Doe,  ex  deni,  Manrton  v.  Butler, 
Dox  and  Mercer  v.  Dey, 
Dunham  v.  Wyekol^ 
Darhain,  HMtnMii  T.  . 

E 

ElMOBuMt  Jtckaonez  d«tn.  Bmliuii,  v. 

F 


fto«0  T.  Wuren,  . 
FieU  tnd  Brackott,  Cumpflton  v. 

 ,  Bradlev  r. 

 T.  Goomnui, 

Fohrs  V.  Mrips, 
FonyXh  v.  Clark  and  Stewart, 
Fowler,  Chuioine  T.  . 
FkinUbi  Bank  v.  Ravmond. 
f^UlUia  Fire  ln»-  Co.  v.  Jcnkinn, 
Fnmeh,  Jactooo,  ex  dem.  HsTeriy,  ▼ 
Froft  V.  Hill,  . 
Foltoa  Bank,  Beach  v. 
FoBer  and  Bdtt,  T^jflor  ▼ 

G 

Gcrmon  v.  Swartwout, 

Gii)lH)nH  V.  Larcom, 
Gilbert.  McNair  v. 
Goodman,  Field^v. 
Goodrich  V.  Stewart, 
Goodsell  V.  Myers, 
Gould  V.  Warner, 
Grant,  Hurd  v. 

Gng^!^  V.  Peckham  andolhera, 
Gnswold  V.  Sedgwick, 

H 


Hackett  v.  Uusoo,  . 
fr«<|lit  ami  Arthur.  Cm» 
Haight  V.  Holley, 
iUiU,  Tompkins  v.  . 
HittT.Fiduna,  ^  . 


■nd  Harwood  V. 


312 
t229 
2^3 
459 
326 
588 
444 
394 
395 
271 
231 
382 


424 
208 
438 
135 
356 
658 
149 

3r>»i 

280 
36 


222 


253 
383 
979 
310 
308 
637 
173 
69 
130 
337 
386 
573 
403 


2!^2 
303 

a44 

310 
488 

479 
54 

340 
436 
326 


949 

632 
958 
406 
626 


Havens,  Wadnworth  v. 
Haxtun  and  Bimce  v.  Budiop, 
Hill,  Ftart  ▼. 
HillH.  BisHcll  V. 
Holden,  Kugglus  v.  . 
HoUaday  v.  Manh,  . 
Holley,  Haight  v. 

 ^  V. Mix  and  ("lute, 

—       Fooeher  t. 

Hugh<  H  and  Moon.  Wardel  and  others  v 
Hurd  V.  Giant, 
HuMm,  Hackett  . 


Ireland,  Bird  v. 


411 
13 

<aOO 

389 

216 
142 
258 
350 
184 
418 
340 
949 


Jackson,  ex  dem.  Barton,  v.  Crisscy, 
■■       Bird,  Ireland, 


251 
99 

BurhanH.  v.  E1mendoffl^999 
Genet  and  otlic  rs,  v. 

Wood,  27 
Havtrlv,  v.  Frmrli,  337 
Hotcbkwa,  V.  Wight,  109 
Uvinf(tlbon,  t<  Kip,  230 
Monfrr«<f)r,  v.  Rico,  180 
Salisbury,  v.>SaUKbury,  430 
Thomaa,  v.  Tibbita,  341 
Watson,  McKen. 
ney, 

Wood,  T.  Stilea,  . 

Jaqnca  v.  Todd,  .         .  83 

Jenkins,  Franklin  Fire  Ina.  Co.  v.  .  130 
Jewett,  People  thdT.         •         .  314 

K 

Kane  and  others    The  People,       .  363 

Kinff,  William»  V.  .  •  311 

Kip,  Jackson,  ex  dem.  Livingston,  v.  230 

Kip,  UUca  Ins,  Co.  .         •  369 

Knowlton,  Stone  v.  •  374 


333 


Lamb,  Dalrymple.  bffnehtm  mmiw,  424 

liansiiifT,  Beekman  v.          .  .  446 

Larcom,  Gibbons  v.    .          .  •  303 

Lawienoe  v.  Bush,  adm'x.    .  .  305 

Lawrence,  North  River  Ins.  Co.  v.  .  489 

Leggett  and  Woobtcr  v.  Boyd,  .  376 

Leim  T.  Lozee,         •         .  •  79 

Onacrc  v.  Lrj»h,      .         .  .  305 

Little  V.  Martin,       .          •  •  219 

Loorob     Swkk,     .         .  -205 

liovett  and  Bowne  v.  Adams  and  others,  380 

Lozee,  Lewis  v.        .         .  .  79 

LiHh,  Linaera  t.      .  .  30S 


M 


McBride,  Woodworth  v.      .         .  227 

McDonald,  Van  Waggenon  .  478 

McGregor  v.  Cleaveland,      .         .  312 

367iMoKenney.Jaclw».exdem.Wataonv.  233 


Digitized  by  Google 


McKeon  t.  Cahert?, 
McLachkn  t.  Wright, 
McNair  v.  Gilbert,  . 
Muif  Putnam  v. 
Maraht  Holla  day  v.  . 
Martin,  Little  v. 
Mather,  The  People  v. 
,  Rice  V. 

Mayor,  Sec,  of  New. York,  Ross  v. 
Mechanics'  Fire  Im.  Co.  Barker  v.  . 
Medical  Society  of  N.  Y.  The  People  v. 
Meigs,  Fobo«i  T«        .  . 
Miller,  Porter  v 
Mix  and  Clutc.  IloUcy  v. 
Moon^  V.  Wait,        .  , 
Moncure,  Osborne  v. 
Monroe  C.  I*,  riio  People  v. 

Mjren,  GoodaeU  r.  • 


■ 
* 


New<Yoric,  Mayor  of,  Ross 
New-Yoik,  city,  Fourth  Arenite, 
NiUo  Chfk, 

Nicoll,  RtjssFr-l!  V.       .  . 
North  River  las.  Co.  v.  Lawrence, 

O 

Onondaga  C.  P.  Feopb  The 

Ontario  Bank  v.  Pelrie, 
Orange  Countv  Bank  Brown, 
Oabonie  v.  Monevn, 
Ot»  Wood, 


Patten,  Story  v. 

— — ,  , 

Peckham  and  otheit,  Griggav« 
Peltier  v.  Collins,       .  , 
— —  V.  Scwalt,      .  , 
People  The  t.  CalhoQii, 

■  V.  Dfan,  .  , 

-  V.  J«'\VClt,  , 

-  —  Kane  and  others  V. 

  V.  Mather, 

'  V.  Medical  Society  of  N. 

MonioeC,  P»  • 


Y. 


V.  Onondaga  C.  P. 

 ^ 

V.  Walbridgc,  , 


Perking,  Hall  v 
Pethc,  Ontano  Bank  T. 
Pettit  V.  Carifll'T. 
Phillips,  Bank  ol  Utica  v. 

■     k  Bothy, 
Reroe,  Champlin  v.  . 
Pizly,  Birdsall  and  Birdsall*  ex'rs,  Sbc 
FItfttT.  Walworth,  . 
Pleatoio,  Abraham  v. 
Porter  Miller, 


y. 


494 
948 
344 
202 
142 
219 
431 

62 
333 

94 
42(5 

329 
350 
104 
170 
426 
443 
479 


333 
452 
24 
112 
4d2 


3iU 
331 
456 
158 
170 
496 


193 

331 
4bli 
436 

269 
430 
438 
314 


m 

.  vn 

Pouchor  V.  UoUey,    .  • 

184  « 

Price  and  others,  Wanierv.  . 

397 

PiiH'' y  V.  AndcrMQ  and  other*. 

468 

Fuidj  V,  Austin,       .  . 

187 

Putnani  t*  Man, 

902 

Raymond,  Franklin  Bank  v. 
Rcynelde     SeynoUit  adm'r. 

Kice,  Jackson,  ex  dent.  MontTCMV 
Rico  v«  Mather,        •  • 
Robinson,  Thomas  . 

Rogers  V.  Roercrs, 
Ross  V.  Mayor,  6lc.  of  N.  Y. 
Rugglcfl     Holden,  •  • 
RusscU  V.  Nicoll,       •  . 
 ,  Scwail  V.      .  • 


• 


69 
S44 

180 
63 
367 
503 
333 
916 
112 
376 


S 


Salisbury,  Jackson,  ex  drm.  SaUsbury  v.  430 
Savre  and  Toler  v.  Austin  and  Fairman,  496 
Schofield  andTa^OTT.  Bayaid  and  others,  488 

.Scott,  Corhran  v.  . 
Sedgwick,  Griawold  t. 
SewallT.  Catfin, 

,?-•!(  iff  V.  . 
V.  Russell,  , 
Siiarp  V.  Sliarp, 


Shields  v,  Crancy, 
Skelding  7.  Whitney, 
Smith,  Booth  . 
Souldcn  and  others  v.  Van 
Stafibrd  v.  Bryan,  . 
Stewart,  Brewster  r. 
Burton  v. 
,  Goodrich  v. 


Stilee,  Jackson,  ea  dem.  Wood  v. 
Stolp  V.  Van  Cortlandi  • 
Stone  V.  Jfioowltoo,  « 
Story  V.  Patten, 


431 

426 

443 

426 

304 

331 

120 

626 

456 

618; 

408| 

438 

4451 

425 

Sll 

538 

338 


Strong  and  Hianchard,  Taylor  V* 
Swart,  Depuy  v.       .  , 
Swartwoiit,  (JennonVt  , 
Swick,  Loomis  v.      *  , 


Taylor  v.  Fuller  and  BkUs,  . 

V.  Sfroncr  and  Blauehanl, 


229 
326 
291 
269 
276 
278 
274 
154 
66 
472 
532 
441 
236 
439 
429 
492 
374 
486 
331 
384 
135 


Thomas  v.  Robinson, 
Tibhits,  JacksoOf  ex  dem*  Thomm  ▼. 
Tiffany,  WUson  . 
Todd,  Jaquea  t<        .         .  . 
Tompkms  T.  Haile,    .  « 
ToiiAcy  and  others,  Cookv*   •  . 
Townsend,  Wheeler  v. 

U 

Utica  Ins.  Co.  v.  Badger, 

Cadwell  and  others, 

V.  Kip. 


905 


403 
384 
967 
34t 
310 
83 
406 
444 
947 


103 
396 


Utica,  Bank  of,  v.  FhilUpi, 


408 


Digitized  by  Google 


VIII 


TABLE  OF  CASES. 


W 


Waflwwnrth  v.  Havt  iis, 
Wait,  Moon's  v. 
WaU>rid;^c.  The  IVople  v. 


Williams  and  olticrw  v. 


Walworth.  Piatt  v. 


Warner,  in  the  mttter  of. 


Van  Abtyne,  Van  Hoesen  v. 

Van  Canipen,  Allcpany,  SuperviBora  of  v. 

75 

Van  Cortland,  Stolp  v. 

Vandi  iihurch,  Palmer  v.  . 

Van  KjipH,  Clapp  v.  . 

i'M) 

Van  Hocscn  v.  Van  Al^ync, 

75 

Van  Kcntwelacr,  Souldcn  and  otliers  v. 

47i.> 

Van  Stornlxrgh  v.  Bij^clow, 

42 

Van  Wap>ri  nt'n  v.  McDonald, 

4tt 

Vecder,  Burr  v. 

412 

Wanu  r  and  Phclpa,  in  the  matter  of 


WarncT.  Ciould  v. 


V    Price  and  othcra. 


325 

424 
M 
397 


Warner  and  Caryl  v.  Bark»T  and  Haldtead,  400 


411 

mi 
■li' 

3U 


Wardcl  and  otltcrs  v.  Hughcw  and  Moore,  llfeliWyckofl",  lJunham  v. 


Warren.  Farrell  vT 


Wheeler  v.  lownacnd. 


Whitney,  Skt  lding  v« 
Witrlit.  Jackson,  ex  dem.  Hotchkigs,  v. 


WdlianiH  v.  King7  

Williams  and  othcTB  V.  Walbridge, 


Wilson  V.  'ritfany, 
Wood,  .larksoii.  ex  dem.  Genet  and 


othew.  V. 
Otin  V. 


WiK)d  V.  Wo<id. 


WfKKhvorth  V.  McTlride. 


Worniouth  and  wile  v.  Cramer  and  wife. 


V.  Cramer. 


Wrigiit,  MrLaehlan  v. 


"23 
243 
IM 
1D9 

an 

415 

aio 

22 
49B 
454 
222 
394 
305 

343 
28Q 


r;  ■ 


d  by  Google 


J 


• 


CASES 

AKOUBD  AND  DBTEIllIffSD 


SUPREME  COURT  OF  JUDICATURE 


OP  TBE 


STAT£  OF  NEW-YOBK. 

,111  AOOOTT  TKUf,  1839,  III  THS  fmT.THUU»  TBA&  OV  OVE 


Haxton  and  Bbacb  v«.  Bishop. 


This  was  an  action  of  assumpsit,  tried  at  the  Greene  cii^  t„j?"".iy* 
cuit,  in  April,  1820,  before  the  Hoa  Wiluam  A.  JMrmtt  ooe  !Ta  bTX^ 
of  the  ciicoit  iudges. 

'    ®  the  Mttopre. 

Yi  iit  fraudu- 

knt  bAukruptcics,  4cc.  tp  iwwvw  tbe  mmountof  aiiote  dMcomitcd  %t  tbe  )wnJi«  faliing  doe  af- 
ttr  the  appaintmtmi  of  ^  reeelvvn,  bank  notes  of  the  Nine  hvnk  of  tRrliich  tfie  defendant 

cnni'-  li(j!rirr,  prcvioUH  to  hix  not«  ftillinrr  du«\  cannot  Vk  s  t  nfF  a^^ingt  the  demand  (  T  fhc 
pUutUitis  althoufh,  oa  tbe  day  bia  uutc  faXU  due,  tbe  liufuutW^  nuUue  a  tender  of  the  moe 
m  payment  of  hw  iK>te. 

R  (  I  v( f  arc  triiHtc  <  s  not  f  ir  fhr  hank,  hat  (or  the  rrrditart  of  the  h*J)k.  Tbr  ir  apjwintmcnt, 
and  the  pwwcwucm  of  a  note  by  Uiem,  is  a  tnuvifcr  or  awugnnveat  of  the  note  for  the  benefit  of 
■n  the  credHow;  eooaeonently,  bank  notes  holden  by  a  amtat  of  the  bank,  whose  note  haa 
not  fallrn  dne,  cannot  br  m  l  off  aL^ainst  u  rmfr  llms  transferred  before  matuTity  Evi  n  had 
the  note  of  (he  debti^r  been  due  when  tranaferred,  and  payment  had  not  been  made  or  tender 
vd  befbre  the  tiansfer,  a  set  off woidd  not  hare  been  alkyvred. 

An  aMig^nmcnt  of  it«  profx^rty  by  a  bank,  after  it  has  stopiH-J  payment,  to  prnKinH  other 
thfm  officers  or  stock  hoUli  rv,  in  trust  to  axwljr  the  proceeds  to  thepavment  of  all  the  creditors 
of  the  bank.  In  equal  projKjrtionfi,  is  a  valid  mstrament,  and  not  iraw  ndsv  the  ptarMtm  of 
tho  act  to  prevent  frauduli-nt  bankruptcies  ;  and  bank  notes  of  the  san)a  )ksi)kf  ponhwid  kja 
debtor  after  such  asaignmeatt  cannot  be  set  off  in  an  action  against  him. 

An  action  on  a  pwwiiMOTjmola  widowed  m  Mank,  belonging  to  a1iBBk,]tM|f  ba  aoadbjiv. 
eeitert  or  nysii^„fe»,  in  their  ji<|wnianMa,  sudfrasay,  viUiotit>Vioifjim  tbanr  dianslar  as 
eehreri  or  aisMgnees. 

In  an  aetnn  on  a  bank  note  payaMe  on  demand  gtwBtuKiff  and  nat  at  a  paHknAv  plaee,  a 

dfinriiirl  I  if  ]ia\  ijient  is  not  nccfssary  before  the  comnioncement  of  a  suit. 

^'or  is  a  demand  necessary  on  a  note  pajrable  on  demand  at  a  particular  place  ;  but  if,  in 
MehwMe^tke  dafenAntahawsthathe  irRafnidbrMtfca  plm  .^nkf  ppjnv^nt,  and  bringa 
Ika  BMwy  jpito  sawt,  he  dtac^paiyas  hiroaglf  ftpm  mtwwt  and  cq^ 

VouHL  2 


i^iy  u^LU  L-y  Google 


I 

U  CAMSM  Uf  THB  MIFBSn  OOUBT 

VTicA,  The  dedaratioD  contained  a  count  against  the  defendaot  as 
Aogiumsas.  tnaker  of  a  promissory  note  for  91000,  dated  25th  May» 
1826,  payable  in  90  daya  to  Ira  T.  Day,  at  the  Greene 
V-  County  Bank,  and  endorsed  by  him  and  Horace  Austin. 
B«hop.  TiiQi^  were  also  the  common  mouc y  counts.  The  defendant 
pleaded  the  general  issue  and  gave  notice  that  on  the  trial  <^ 
the  cause  he  would  pvove  that  the  note  in  question  was  dis» 
counted  by  the  Greene  County  Bank  for  the  accommodation 
of  thu  maker,  wlicrcby  the  l)ank  became  the  owner  and  holder 
of  the  sanic,  and  continued  such  holder  until  the  14th  of  Au- 
gust, 1826,  when  the  plaintifls  were  appointed  receiveis  in 
pursuance  of  the  act  to  prevent  fraudulent  bankruptcies  by 
incorporatetl  coni})anit  s ;  that  on  the  20th  of  August,  in  pur- 
suance of  1  heir  appuiunnent,  the  note  in  (juestion  was  receiv- 
ed by  them  from  the  olTicers  of  tlie  bank  ;  that  on  the  1st  Au- 
fjust,  18'jO,  the  (ireene  C'(»nntv  Bank  was  indebted  to  Uie  de- 
lendant  in  the  sum  of  ^2000  for  money  had  and  received,  and 
lent  and  advanced,  &c. 

The  note  and  endorsements  being  admitted,  the  defend- 
ant proved  that  on  the  17th  day  of  July,  1826,  the  Greene 
County  Bank  stopped  payment;  that  the  note  in  question 
had  been  discounted  by  the  bank,  was  its  property,  and  re- 
mained so,  when  the  bank  stopped  payment.  The  defend* 
ant's  counsel  then  objected  to  a  recovery  by  the  plaintiffs, 
contending  that,  by  the  sixth  section  of  the  act  to  prevent 
fraudulent  bankruptcies,  dec.  (Statutes,  vol.  7,  p.  448  a,)  a 
transfer  of  the  note  was  Toid.  The  plaintiffi  contended  that  . 
•  the  note  bemg  endorsed  in  blanks  the  defendant  could  not 
question  the  plaintiffi'  right  to  recoror.  The  judge  decided 
the  transfer  to  be  void ;  wheieupon  the  plaintiflb  produced 
< '  an  ass^nment  bearing  date  28th  July,  1826,  from  the  Greene 
Couiity  Bank,  under  hs  corporate  seal,  to  the  plaintifls  and 
another  person,  of  all  the  property,  debts,  securities,  choses 
in  action,  dec.  of  the  bank,  in  trust  to  api^y  the  proceeds  of 
the  same  to  all  the  creditors  of  the  hank,  in  equal  propor- 
tions, according  to  die  amount  of  their  respective  debts  :  and 
in  oase  of  surplus,  to  re-assign  the  same  to  tlie  officers  of  the 
bank,  for  the  use  and  benefit  of  the  stockholders,  deducting 
the  expenses  ol  the  trust.    The  dclendunt's  counsel  insisted 
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that  thiii  asngnniflnt  aisp  was  void  i  wMoh  objecdoa  was  also  i;tic2a. 
sustained  by  tbe  judge.  The  plaiiitiffs  then  produped  an  qx-  ^j^p^U 
emplidoatioQ  the  proceedings  in  chanoeryt  ^wing  a  petl-; 
tkm  of  the  attorney  general,  stating  the  insolvenqy  of  the.  ,  v.  * 
bank,  and  praying  an  injonotioii  restninlpg  tbe  bank  from 
the  exercise  of  its  franchijes,  from  collecting  or  receiving  any 
debts,  or  paying  or  transferring  any  of  its  monies  or  effects, 
and  for  the  appointment  of  a  receiver,  in  conformity  to  iho  di- 
rections of  the  statute  ;  an  injunction  issued  in  pursuance 
thereof,  and  served  on  the  officers  of  the  bank,  the  15th  Au- 
gust, 182Q :  an  appointment  of  the  piaintifTs  as  receivers  on 
the  14th  August,  1826,  and  mi  order  to  insiituto  suits,  made 
on  the  25ih  October,  1820;  and  proved  that  after  the  as- 
si;riif/ient  of  the  28th  July,  the  notes,  <Stc.  of  the  bank  were 
delivered  to  the  assignees  ;  that  after  the  appohitmcnt  of  the 
receivers,  tiie  business  relative  to  the  bank  was  continued  to 
be  done  at  the  banking  house,  under  the  control  of  the  re- 
ceivers, and  that  this  suit,  together  with  others,  was  instituted 
by  their  direction.  The  defendant  again  moved  finr  a  non- 
suit, on  the  ground  that  the  suit  should  liave  been  instituted 
in  the  corporate  name  of  the  bank,  or  in.  the  names  of  the 
piaintifisi  in  their  character  as  receivers.  The  Judge  decided 
that  the  action  was  properly  brought  in  the  names  of  the 
plainti£&  generally,  who  must  be  considered  as  suing  for  the 
benefit  of  the  creditors  of  the  bank  ;  and  that  whatever  legal 
or  equitable  claim  of  setoff  the  defendant  might  have  against 
the  bank  would  be  allowed  ;  and  denied  the  motion  for  a 
nonsuit 

The  defendant  then  proved  that  on  the  23d  day  of  Augast* 
1836,  he  presented  at  the  Greene  County  Bank  #1000  of  its 
notes,  all  bearing  date  previous  to  the  }7th  July,  1826,  and 
demanded  payment  of  the  same,  which  was  refused  ;  that  he 
then  tendered  the  same  bank  notes  in  pa3rment  of  the  note 
on  which  this  suit  is  brought,  and  that  they  were  refused  to 
be  thus  received  ;  that  on  the  thirtieth  day  of  July,  1826,  he 
had  in  his  possession  8829  of  Greene  County  Bank  notes, 
received  by  hmi  of  a  Mr,  Sandford  at  par.  Sandford  had  re- 
ceived tlie  notes  of  a  Mr.  Rodgers,  in  Xew-York,  to  pass  off, 
with  a  knowledge  that  the  bank  had  stopped  payment,  and 
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VTtdA.  the  defendant,  with  a  like  knowledge,  took  them  of  Sandford. 
Attgtit,  1880.  On  the  part  of  the  plaintiffs  ;  it  was  shrwn  that  on  the  twenty 
sixth  day  of  July,  1826,  the  defendant  settled  an  agency  ac- 
count with  the  bank,  and  paid  $100  due  on  such  (Settlement 
ib  Greene  County  Bonk  biilsi  saying  that  he  had  do  more  of 
•lich  bills  at  par. 

On  this  evidence,  the  defendant  claimed  that  the  ilOOO 
should  he  allowed  ns  a  set  uli.  The  j tliiintiffs'  counsel  oH- 
jccted  that  to  entitle  the  defendant  to  the  set  off,  he  should 
have  shewn  himself  in  a  situation  to  have  brougiit  a  suit 
^Ig^nst  the  bank,  by  a  demand  of  payment  of  the  notes  pre- 
vious to  the  appointment  of  the  plaintifTs  as  rerseivers.  The 
jitdge  ruled  that  denumd  of  paynieiil>  of  a  bank  note,  made 
payable  on  demand,  waii  not  necessary  before  suit  broughti 
atid  directed  the  jury  to  find  a  verdici  for  the  defendant,  who 
fiMmd  accordingljr.    A  motioli  was  now  made  to  set  aMi 


Jkrlcm,  for  plaintife. 

Sedgwick,  for  ddcudaut. 

By  the  CourU  Savage,  Ch.  J.  Several  questions  were 
raised  in  the  progress  of  the  trial,  which  vviil  be  noticed  in 
their  order. 

1.  It  was  objected  that  the  plaintiffs  could  not  declare  as 
endorseest.  hut  should  have  declared  specially  as  receivers. 
The  judge  (leeided  that  the  action  was  well  brought  by  the 
plaintiffs  as  endorsees.  To  this  decision,  I  can  see  no  ob- 
jection. In  point  of  form,  the  paintifTs  shew  a  good  title  to 
the  note*  and  in  point  of  fact,  they  had  title  as  receivers,  if  not 
as  assignees ;  and,  as  the  defendant  was  not  thereby  deprived 
of  any  defence  which  he  would  have  had  if  they  had  declared 
as  reodvers,  there  is  no  good  zeason  for  supporting  this  oh- 
jectioo. 

^  The  judge  decided  that  the  transfer  of  the  note  and  the 
assjgnment  of  the  26th  July,  were  void  by  virtue  of  the  nxth 
-section  of  tfie  net  to  prevent  fraudulent  bankruptcies  by  m- 
-eoiporated  companieSi  Statutes,  vol.  7«  p.  460  a.)  That 
sedioii  prohibits  an  assigmneiit  of  any  property  to  any  officer 
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or  stockholder  tor  ihn  payuiont  of  ;iiiy  debt,  auJ  atiy  assign-  UTtCA* 
inent  to  any  person  in  contemplaiion  of  insolvency  ;  and  ren- 
ders  such  iLssif^nments  void.  The  assignment  in  this  case 
was  not  made  to  any  oflicer  or  stockhoitier  for  the  payment 
of  any  debt  of  theirs  ;  nor  was  it  an  assignment  to  any  one  in 
contemplation  of  insolrcncy,  within  the  purview  of  the  act. 
If  it  is  void,  it  must  be  bcr;iuse  it  is  against  the  poHcy  of  the 
act  Instead  of  being  so,  it  seems  to  me  to  have  been  in  ao 
oorduice  xvith  it  The  statute  intended  to  pvevent  an  aaMgn^ 
ment  which  should  give  a  preference  to  the  officers  or  stock- 
holders, and  that  a  fair  dividend  riiould  be  made  among  the 
tena  jStfs  oredhoiB  s  but  I  can  see  nodHog  in  this  taction  of 
the  act,  or  any  other,  whichf  befom  an  itqnnetioci,  prohibita 
taeerHn^  moniei  dta  to  the  bank,  or  paying  any  of  ili  ctw^ 
ilart,  eMfit  otBoar*  and  atookhoUera  of  the  bank,  bj  tnunk 
ftning  the  jMropetiy  of  ihn  hank  In  payment  The  an^ 
ttient  Jaly  8lth  waa  tbeialbre,  in  my  opiaio)i»  a  Tifid  in* 
fltramelit  If  every  assignment  was  forbidden*  by  the  ndh 
ieotion,  there  waa  no  neoessity  for  providing,  hi  the  aeven* 
teemh  aectkNi,  ibr  an  injunotion  to  previent  the  trandfar  of 
Ihe  €lAcla  of  the  bank.  BeUdea,  if  every  assignment  iraa 
intended  to  he  pnMbiled,  it  la  etiange  that  the  l^giaintnra 
lAeald  have  selected  two  instances  only:  one  haibie laaol* 
Vency,  and  in  anticipation  or  amtieinplatUm  of  that  event ;  tlie 
other,  after  insolvency,  to  officers  or  stockholders  for  the  pay- 
ment of  any  debt.  The  assignees  here  tlo  iiot  aj»f^)car  to  be 
either  officers  or  stockiioMers ;  and  the  object  \&  not  to  pay 
any  debt  due  to  siicli  otricers  or  stockholders,  but  for  the  be- 
nefit of  all  the  creditors  of  tho  bank. 

But  perhaps  it  is  not  iriiportant  in  this  €ase  whether  the  as- 
signinent  ot^  \\\>>  '2Nth  July  ■vvas  rnWd  or  n<->l^  as  tl»  pdaintiffs 
Were  ap5>oint<Ai  recuivers  on  the  1-tjh  AuLnist,  before  the  note 
declared  on  was  due.  This  appointment  of  Yecr.wvs^  consti* 
tutcd  the  plaint^  trustees,  not  for  ike  bankt  but  ibr  ihe  cred- 
ikrt's  of  tiae  bank.  The  note  was  a  negotiable  note,  tnmsfei^ 
ind  before  due,  and  the  set  off  can  no  more  be  allowed  than 
if  the  fartbt  hene  bad  befea  individuals.  Whem  the  payee 
transfera  a  note  before  doe,  while  the  maker  bolds  a  note 
againat  hini»  or  baa  any  other  demand  againat  him*  nothing 
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uTicA,  is  better  settled  than  that  the  hoider  of  the  note  by  endorse- 
August^i^.  jiQQQi  iij^g  nothjug  to  do  with  the  state  of  the  accounts  he- 

fffffffm  twean  the  origiiiai  partMS.  Eveai  had  the  note  declared  on 
been  duet  bat  no  payment  made  or  tendered  before  the  tFanf 
ftr,  aocordiog  to  the  decision  of  this  court  in  Wkstkt  v.  Ai^* 
Moiid^  (5  Cowen,  dSl,)  confirmed  in  the  court  of  errors,  there 
oonld  have  been  no  aot  o£  A  set  off  must  be  between  the 
parties  to  the  recordt  The  ground  upon  wlneh  it  was  ad- 
BMttad  in  this  caae  wai»  that  the  pininliA  were  traitoea  Ibr 
thebanlu  That  was  oertainly  an  error.  Reeaiv^an  areap* 
poimad  ibr  the  ae^ority  of  the  oKedilora»  and  the  property  he- 
eonea  the  property  of  the  eroditors.  They  moat  taha  it*  in- 
deed* tnbjea  to  all  Jfigal  kfeoambmneea ;  but  helbro  the  naie 
was  doe,  the  defendant  oouUl  not  have  any  legal  olaini  to  aat 
oC  ai  against  anyone  to  whom  the' bank  might  transfer  it 
Snppoae  the  bank  had  tiansfened  this  note  befi>m  they  slop* 
ped  payment,  and  while  the  defendant  held  the  bills  of  the  ' 
bank  to  an  equal  or  greater  amount,  it  would  not  be  pre- 
tended that  the  fact  of  having  the  bills  constituted  a  demand 
which  could  be  sei  otV  ;  and  yet  there  is  no  real  difference 
between  this  case  and  the  case  sLipjxised,  when  we  consider 
the  appointment  of  the  receivers  and  the  possession  of  tlio 
note  by  ihem,  a  transfer  or  assignment  of  the  note  for  the  be- 
nefit of  all  the  creditors.  All  the  creditors  collectively  should 
be  in  no  worse  situation  than  an  iadi vidua!  creditor  would 
have  been.  The  fact  of  stopping  payment  does  not  vary 
the  rights  of  tlie  parties  to  a  note  or  bill,  provided  the 
transfer  in  both  cases  be  made  before  the  note  is  due  and 
payable. 

The  cases  cited  of  The  Bank  of  Niagara  v.  McCradmn^ 
(18  Johns.  R.  493,)  and  Jefferson  Co,  Bank  v.  Ckapmant  (10 
Johns*  R.  are  not  applicable  here.  In  the  first,  the  de- 
mand was  assigned  after  the  note  was  doe ;  in  the  second^ 
there  was  no  assignment  ui  the  caae.  The  s^  off  was  exeiii* 
ded  because  the  right  did  not  eiiat  at  the  commasDement  of 
the  soit.  Nor  do  the  caaes  nnder  the  Ei^glish  bankrupt  act 
apply.  They  are  deodad  upon  thos«; acts,  and  do  n»tsaett 
to  me  to  ha  analc^goui. 
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"  'The  justice  of  this  case  clearly  corresponds  with  my  con-  utfca. 
ceptions  of  the  law.  When  the  bank  slopped  payment,  ilie  Augu«t^^^9. 
defendant  was,  as  is  admitted,  a  debtor  to  the  amount  of  his  Haxtan 
note.  This  ou^rht  to  be  paid  for  the  benefit  of  all  the  credit- 
ors,  and  not  of  Mr.  Rodders  or  Mr.  Sandford,  or  any  other  bill 
holders  in  particular.  But  if  a  debtor  can  connive  with  his 
particular  friends,  who  happen  to  hold  the  bills  of  the  bank; 
and  a  considerable  portion  of  the  debtors  might  do  the  same 
thing,  it  will  beperbeived  that  the  object  of  the  legislature 
might  be  fhutraied  $  and  mstead  of  all  the  creditors  receiT-^ 
ing  a;pfoportioti  of  their  demands,  some  will  be  paid  in  full; 
winfe  otfa^ris  p^^haps  will  receive  nothii^.  There  is  no  8ym<^ 
pathy  to  be  felt  for  the  defendant  He  had  tfie  money  in  hii 
pocket  to  pay  liis  note ;  and  instead  of  doing  so,  he  chooses 
to  purchase  at  par  the  bills  of  an  insolvent  hank.  If  h6  kw* 
es,  therefore^  it  is  his  own  fault'        ■    \: '  ^ '       ' '  * 

The  grounds  upon  which  I  fahte  placed  tSe  decislOA  are 
applicable  to  all  the  other  cases  ivlating  to  the  Gvsene  Couikb 
ty  Bank,  decided  at  the  last  October  term,  and  render  It  xm* 
necessary  to  decide  a  point  raised  here,  and  also  in  one  of 
those  cases;  I  mean  the  case  against  Edward  T.  Stevens,* 
In  that  case,  the  defendant  was  possessed  of  $80  of  llie  bills 
of  the  bank  before  the  assignment ;  and  the  judge  at  the  cir- 
cuit decided  agaiast  the  set  off,  on  the  ground  that  the  de- 
fendant had  no  cause  of  action,  the  notes  of  the  bank  being 
payable  on  demand,  and  no  demand  being  shewn  until  after 
the  assignment  by  the  appointment  of  the  receivers.  ' 

Whether  a  bank  notes,  payable  on  demand  without  speci- 
fying any  pl;ino  of  iKiyincnt,  may  l)c  prosecuted  without  a 
demand  at  the  banking  house  from  which  it  issued,  seems 
not  to  have  received  a  judicial  decision  in  this  court.  In  the 
of  The  Bank  of  Uiica  v.  Magher,  (18  Johns.  R,  441,)  it 
held  that  no  action  lay  upon  the  bills  issued  by  the 
branch  at  Canandaigua,  unless  first  demanded  there.  The 
act  authorizing  the  estabibhment  of  an  oflloe  of  discount  and 
deposit  at  Canandaigua,  directed  that  no  notes  should  be  is- 
sued at  such  office  tmless  countersigned  by  the  cashier ;  and 
When  so  countersigned,  they  should  be  cdnsidend  as  pay»* 

^      it  •      .  I  . 

*  See  note  »t  end  of  cMe. 
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mcu    bJe  on  demand  at  the  ojjicc  of  Die  said  hrwuk.   Spenoer,  Ch. 

Justice,  in  giving  the  opinion  of  the  court,  says,  "Consider- 
iUxtun.    '"^^        object  and  provisions  of  the  act.  we  have  no  hesitar 
tiou  in  saving  that  payment  of  such  bills  inLu-,r  lirst  be  de- 
manded at  tlie  branch."    This  was  in  accordance  with  the 
object  of  the  legislature,  which  was,  that  a  part  of  the  funds 
of  the  bank  of  Utica  sli  juid  be  transferred  to  Canandaigua, 
lor  tfio  purpose  of  banking  operation  there.    It  was  highly 
pr')]**  !  ,  therefore,  tliat  there  should  be  a  demand  upon  the 
bran*  h  which  had  possession  of  those  funds,  before  the  pa- 
rent bank  should  be  subjected  to  a  suit.    In  the  bank  of  Nu 
agara  v.  McCracken,  (18  Johns.  R.  493,)  Woodwortii,  jus- 
tioe»  expresses  an  opinion  that  bank  bills,  payghle  on  demand 
•nd  not  at  any  particular  place,  would  BUatain  an  action  with- 
out a  demand  at  the  baak.   In  the  case  of  The  J^erton 
County  Bank  v.  Chapman^  {19  Johns.  R.  322f)  this  opinion 
of  Mr.  Jiittice  Woodwortb  was  said  not  to  be  the  opimoo  of 
fkB  courtt  and  that  (the  qvestion  vbet^r  a  demand  was  ne- 
oassary  in  such  a  case,  was  open ;  ban  it  did  not  become  ne* 
oessary  to  dscide  it  in  that  case.  In  the  former  of  these 
eases  a  set  off  was  nllowedt  on  the  gsound  that  the  defend" 
flttt  held  $419  of  the  hiUs  of  the  Nii^ara  bankafier  his  note 
became  due  to  the  bank,  and  before  any  smt  was  commenc- 
ed, though  they  were  not  demanded  at  the  hank  until  alUgr 
the  deleodant^s  note  had  been  assigned.  The  cour^  how^ 
fver,  did  not  think  the  assignment  varied  the  rights  of  the 
defendant,  because  the  assigiunent  was  •afier  the  defendantf^s 
JWie  had  beeome  due,  and  the  assignee  took  it  subject  to  all 
the  equity  existing  at  the  time  between  the  original  parties. 
Perhaps,  since  the  case  of  Wheeler  v.  Raymond,  even  that 
«et  off  would  not  now  be  allovs  cd,  altii  iugii  a  payment  upon 
the  note,  or  an  ajipropriaUon  of  a  counter  demand  after  due 
and  before  assignment,  umlouiitedly  wouhj.     These  cases, 
therefore,  do  not  decide  the  question,    in  tiie  ( ;i.sc  ol  Cald' 
vyell  V.  Caasidij,  (8  Cowen,  272,  3,)  1  remarked,  that  in  case 
of  a  note        able  on  demand  at  a  certain  place,  (a  bank 
note  for  instance,)  1  thought  a  demand  would  be  necessary, 
anti  referred  to  6  T.  R.  30,  and  16  East,  112;  and  such  I 
Still  think  is  the  law  in  England  at  the  present  day,  as  ap- 
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pean  6ma  oubs  died  in  t9ga»d  t»  all  promiMory  notes,  utioa, 
when  the  place  of  payment  fbnns  a  part  of  the  nofe  iteelf.  In  ^"8^^^^^^^ 
thia  oonrt,  howiever»  we  hold  that  on  sodi  a  note  a  demand  Hutnr 
at  the  place  of  payment  is  not  necenary ;  but  if  the  maker 
was  at  the  piaee  of  perpnent  with  tods  to  pay  the  note,  that 
foRt  is  a  good  defenee  against  intefest  and  costs,  provided 
the  defendant  avails  himself  of  the  defence  by  pleading  it  and 
bringini^  the  money  into  coort.  Bank  notes  are  promissory 
notes,  iiud  actions  founded  upon  theia  are  governed  by  the 
same  rules.  I'lie  corpfjration  beinir  a  person  in  law,  has  the 
same  rights,  and  is  subject  to  tb<-  siime  liabilities  as  an  indi- 
vidual, unless  the  act  of  incuriwration  varies  those  rights  and 
liabilities.  In  relation  to  promissory  notes,  it  i-  well  settled 
that  in  an  action  on  a  note  payable  on  demand.  L^rnerally  no 
danand  need  be  proved  :  the  commenr-Mnent  of  the  suit  i^ 
a  demand.  So  also  is  an  action  on  a  note  pnyable  at  a  par- 
ticular place,  on  a  particular  day,  it  is  not  necessary  to  aver 
or  prove  a  demand  at  the  time  and  place  ;  but  the  readiness 
of  the  defendant  is  matter  of  defence.  It  seems  to  follow, 
that  in  an  action  on  a  note  payable  on  demand  at  a  particu*  , 
lar  place,  no  demand  need  be  averred  or  shewn  ;  but  if  the 
defendant  pleads  that  when  the  demand  was  made,  that  if» 
wImd  the  suit  was  commenced,  he  was  ready  at  the  place 
mentbned  in  tiie  note  to  make  payment,  and  brings  the  mon- 
ey into  court,  he  dischai^es  himself  from  interest  and  costs. 
Mr,  Chitty,  in  his  Treatise  on  BiUs,  p.  4d6,  remarks,  that  a 
mode  of  oilbtcing  bank  notes  was  provided  by  8  and  9  Wm. 
&.cfa.20^  sect  80l  .  This  was  within  a  few  years  after  the 
inearporatioa  of  the  bank  of  England.  ''Bat  now,  when 
tbe  r%iit  to  reoeitre  payment  is  dispnted,  the  coarse  is  to  pso- 
osed  by  aotion  ugikal  the  banL'*  Beth  in  Eoglend  and 
here  bank  notes  far  some  purposes  are  oonsideredr  moneys 
fant  in  both  oonntiies,  the  remedy  upon  them  is  the  same  sa 
opon  ptomissory  notes  by  indivkhials.  If  this  be  a  comet 
view  of  the  question,  a  holder  of  a  bank  note  previous  to  soft 
need  not  makea  demand  of  a  note  payable  on  imand  ai  Hke* 
Umk;  but  if  the  benk  is  solvent,  a  defence  will  be  made  oat, 
which  will  subject  the  plaintiff  to  costs.  So,  too,  upon  a 
baoJi  note  |)ayable  gen^lly  on  demand,  tlic  commencement 
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unoA,    oCatuUbademaitd;  anditaeerat  tomenoother 
^*  Oficenaxy  to  auataio  to  action  upon  it 

If  I  am  right,  then*  the  defendant,  Biahi^  might  have 
proteculed  the  bank  upon  the  notes  which  be  held,  previoui  . 
to  the  appointment  of  the  reomven  in  this  caae }  and  had  the 
note  upoQ  whidi  this  suit  is  brought  been  then  doe^  accord- 
ing to  the  caae  of  The  Niagara  Bank  JMcOrocfcea,  the 
notes  which  he  held  op  the  31st  July  would  be  a  good  setoff ; 
aodif  the  defendant  waa  cmrect  in  his  position  that  the  plain* 
tiffs  are  trustees  for  the  bank,  the  set  off  should  be  allowed* 
But  in  the  case  of  The  Niagara  Bank  McCracken^  either 
tlie  doctrine  of  set  off  was  not  understood  as  it  now  is,  or 
the  court  did  not  consider  the  iuleiest  of  the  assignees,  the 
suit  not  being  in  their  names.  Upon  the  whole  case,  I  con- 
sider these  propositions  as  established :  1.  That  the  plain- 
tiilk,  either  as  assignees  or  as  receivers  of  the  court  of  chan- 
cery, are  trustees  for  the  creditors  of  tiie  bank,  but  not  for 
the  hank  itself,  or  its  stockholders ;  2.  That  the  plaintiffs 
having  a  lawful  title  to  the  note  on  which  this  suit  is  brought, 
may  set  out  any  correct  le^^al  title,  either  as  endorsees  or  as 
receivers  ;  3.  That  the  set  off  cannot  be  admitted — because, 
1.  The  note  on  which  this  suit  is  brought,  was  assigned  by 
the  bank  for  the  benefit  of  their  creditors,  before  the  defend- 
ant bought  the  notes  which  he  seeks  to  set  off;  and  2.  Even 
if  that  assignment  was  void,  the  note  passed  before  it  was 
due  into  the  hands  of  the  plaintiffs  as  receivers  of  the  court 
of  chancery,  and  trustees  for  all  the  creditors ;  and  the  note 
being  negotiable,  and  having  been  negotiated  before  it  was 
due^  the  maker  cannot  set  up  a  defence  of  s^t  off;  3.  The 
maker  of  a  promissory  note  can  never,  under  any  drcum- 
Btanc^  let  off  i^gainst  the  endorsee  a  demand  against  the 
payee,  provided  the  note  was  endorsed  bona  fide,  and  for  a 
vahiable  consideration,  before  maturity.  Althoijtgh,  there- 
fore I  connder  the  notes  which  the  defendant  purchased  of 
Sanford,  a  l^gal  demand  against  the  bank,  and  one  which  he 
had  a  rig^t  to  prosecute  without  any  demand,  still  that  de- 
mand cannot  avail  him  m  this  suit,  the  note  having  been 
tiauferred  before  it  was  due.  Had  the  note  become  due 
beforsthe  transfer,  and  had  the  defendant  made  any  payment 
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upon  it  after  dner  or  tendered  such  payroentt  that  would  imcA, 
have  been  a  defence  wliich  wedd  have  been  aTaihUe  to  tfao  Avgnit,  im. 
defendant  agaimt  the  note,  In  the  hands  of  an^^  boMer  to  ^^um! 
whom  it  might  have  paeaed  lobseqnently.  But  the  mere  r. 
having  a  demand  agalnat  the  payee  of  a  note  is  of  no  conse^  ^^^i^^ 
qoenoe  In  a  defenee  to  the  note,  provided  It  was  endocaed 
before  maturity. 

In  my  opinion,  the  plaintiiis  made  out  a  case  entitling 
them  to  recover ;  and  as  the  verdict  was  for  iht;  defendant, 
a  new  trial  aiu:sl  be  awarded,  with  costs  to  abide  the  event 

New  trial  granted.* 


*  At  the  la»t  October  term  ot  this  court,  there  were  /our  cues  decided  in 
actkuu  l»oaght  by  the  niiM  pkintiA  ■aea^^ 

k  which  whrtantiilly  the  nine  queeUone  araee  ae  in  thie  eanie.  One  <kf 

them  was  the  case  of  Haxttm  ^  Bnee  v.  Steveni,  referred  to  in  the  oipuiioa 
of  the  chief  juiiticc.  This  cause  was  tried  before  the  Hon.  Ogdcn  Ed\**ard«, 
in  April,  1826.  The  suit  wa«  on  a  proniisiwry  note  for  ^125,  due  the  24th 
August,  1826.  The  defendant  oflered  to  prove,  that  previous  to  the  a«uga. 
v«tU«r  the  38th  July,  and  previoae  to  the  appointment  of  the  jdaintiffi  as  re- 
iSeiveri  cn  the  14th  Anguet,  1836k  he  wee  poeeoeeeJ  of  beak  netee  of  the 
Gnene  Coimty  Bank,  pa3rablc  generally  on  demand,  to  the  amount  of  $80 ; 
and  that  on  the  24th  Au^ist,  he  tendered  to  a  clerk  of  the  bank  and  of  the 
plaintiA,  9^25  of  the  billn  of  that  bank,  in  payment  of  his  note,  which  wait  rr>. 
fused  to  be  accepted.  The  judge  rejected  the  evidenco,  deciding  that  the  $tiO 
ooqU  not  he  Mt  oC  heeenee  ft  demead  of  payment  had  not  been  ntede  prior 
to  the  ftppointmeat  of  the  ^pfadntifle  eo  vecetveie;  end  ee  ibm  leeldne of  the 
earn  of  ^IS^  IhA  ft  eovM  not  be  set  ofl^  because  when  the  defendant  became 
poseessed  of  the  same,  his  note  had  been  virtually  assigned  for  the  benefit  of 
the  cnditorMof  the  bank.  A  verdict  was  rendered  for  the  plamtifik,  and  on 
application  to  tliis  court,  a  new  tnai  was  refused.  It  will  be  perceived,  thftt 
altliough  the  eooft  in  the  princ^  eaee  do  not  Mnetien  the  doetrino  tintt  n 
demend  ie  neeeeeerypieivione  to  a  en(t  htoa|^  en  «  beak  nole  ptyMn  m 
demand  generally,  Atlll  that  the  set  off  eo  to  bothemne  HU  wiik 
in  the  pradplee  eetftbUehed  by  thet  ceee. 
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August,  18229- 


Km 

^Thc  pica  or  Ekror  from  tiie  New- York  common  pleas.  Claik  sued 
Actkm  of  MA  Niblo  in  an  action  of  debt  on  recojniizance,  entered  into  by 
naoe ofbaSTii  Niblo  as  the  bail  of  one  Edward  King,  in  a  suit  prosecuted 
iNidtrnfffiMnml  by  Clark  agiiuisL  King,  iii  the  New- York  common  pleas. 
^^A^UeoAco or  J^^iblo  pleaded,  1.  Nil  debit;  2.  The  death  oftlic  principal 


■ffto^'^  after  ja.igineiit  ami  before  the  return  of  a  ca.sa,;  3.  That 
to  after  the  jiulgment  against  the  principal,  and  before  the  issu- 
•'•P*'*    ,       ing  out  of  c(i.  sa.  thereurxjn,  to  wit,  on  the  1st  December, 

Btatc,  and   an  .         r  i      i        i  •    •  f 

agreement  that  1^27,  at  the  City  of  iNew-iork,  the  plaintitlgave  licence  and 
on^th^**lu"^  granted  jMjrmission  to  the  principal  to  depart  from  the  city  of 

meat  againit  New- York  and  proceed  to  Mobile,  in  the  state  of  Alabama  : 
liini  thul  be 

BUycd  until  hiH  ^"^^  agreed  with  the  principal  that  ail  procpcdings  upon  the 
iBturn,  may  be  judement  ai^ainst  liim  should  be  staved  until  his  return  from 
^^rtion  a.  Mobile ;  that  thereupon  the  principal  departed  and  proceed- 


S*1Sb*neoi^  ^  Mobile  ;  and  hath  not  since  returned  ;  whereupon  he 
*^  *******  pnyad  Jiidgmeot,  &c.  To  the  first  and  third  pleas  the  plain- 
tiff demorred,  nd  to  second  he  replied,  setting  forth  the 
suing  out  of  hca,  so,  against  King  on  the  17th  December, 
1827,  returnable  on  the  third  Monday  of  Januaty  then  next, 
a  return  by  the  sheriff  oinom  est  inventus^  and  an  averment 
thai  ttt  the  issuing  and  return  of  the  writ,  the  defendant  there* 
in  named  was  living  at  the  city  of  New* York.  The  defend- 
ant joined  in  demnrrer,  and  to  the  replication  rqoined,  tbat 
at  the  return  of  the  oo.  as.  the  defendant  in  theoriginal  judgi- 
mem  WIS  not  Vcwmg  as  aHq^  the  plaintiff.  The  com* 
mon  pleas  gare  judgment  for  the  plaintiff  on  the  demurrers 
lo  the  first  and  third  pleas.  The  issue  on  the  second  plea  was 
■nbseqoently  tried,  and  a  verdict  found  for  the  plaintiff;  up- 
on which  judgment  was  entered  for  the  plaintiff  for  his  debt, 
damages  and  costs ;  to  reverse  which  judgment  the  writ  of 
error  was  sued  out 

J.L.  WmukUf  for  plaintiff  b  error. 

D*  B.  Tailmadgtf  for  defendant 
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CMfi,  Sirasniaviit  J.  The  fint  plea  is  bad  on  ^'^^^^r 
gmmldauamt.  hu      Mttaddtim  r0otgnvMi»  of  ^  '^^^ 

02,  is  {uncMy  in  point  The  aothortlief  these  dted  fully 
shew  that  nil  debit  is  not  a  good  plea  to  such  an  action.  The 

specialty  or  record  is  not  merely  inducement  to  the  action, 
but  the  actiuii  is  ibuudL'd  upon  it.  In  the  latter  ca^  nil  de* 
bit  cannot  be  pleaded,  though  it  may  in  the  first.  (1  Saund. 
39,  n.  3.  2  Ld.  Raym.  15.  2  Strange,  778.  8  Mod.  107, 
n.  5  Burr.  2586.)  The  judgment  below  was  therefore  cor- 
rect so  far  as  it  relates  to  the  demurrer  to  the  first  plea. 

But  I  am  inclined  to  think,  the  third  plea  is  good.    It  states 
that  tlie  plaintiff  gave  a  licence  or  permission  to  King,  the 
principal,  to  go  to  Mobile,  and  agreed  with  King  that  all  pro- 
ceedings on  the  judgment  Hi^^unst  iiim  should  be  stayed  until 
his  return;  and  avers  that  King  thereupon  departed  for  Mo- 
bile, before  any  ca,  so,  was  issued  against  him  on  the  judg- 
ment, and  that  he  has  not  since  returned  therefrom.  The 
objection  taken  to  the  plea  is,  that  it  states  no  consideration 
for  the  agreement  on  the  part  of  the  pfauntiff;  that  it  was  a 
nMdum  pathm ;  and  that  the  plaintiff  was  not  legally  restrain- 
ed by  it  from  proceeding  immediately  against  King.  It  apr 
petm  to  roe  that  it  is  not  material  whether  the  egreement 
was  or  .vnm  not  bindii^  between  the  parties  to  it.  The  plea 
diew8»  that  in  oonseqaenee  of  it  King  actually  went  to  Mo- 
hOe» and  hainot  yet  letuined  It  proceeds  upon  the groiad 
that  it  is  an  ad  of  fraud  in  the  plaintiC  after  having  induced 
the  principal  to  depart  by  agreeing  to  suspend  all  proceed- 
ings against  him,  (and  of  coarse  against  his  beil»)  lo  avail 
himself  of  such  absence^  indnced  by  his  own  aot,  to  chaige 
the  bail  The  case  of  RmMom  v«  ITarrm,  (10  Johw.  R. 
587,)  is  distingMirfiaHe  from  this  only  in  the  clnmmstancee* 
that  there  the  principal  paid  a  part  of  the  debt  in  oonsidern- 
tion  of  the  licence  to  depart,  and  the  agreennent  of  the  plain- 
tiff not  to  proceed  and  charge  the  l^il.    The  aL^recment  in 
that  ciise  was  made  on  the  11th  of  November,  and  was  to 
contitiae  in  force  only  until  the  20th  February  following. 
Waiving  ihr  (|ucstion  whether  the  payment  of  a  pait  of  the 
debt  was  a  good  legal  consideration  for  the  promise  of  the 
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uTicA,  plaintiff  to  iusfnod  mcoAoia,  it  it  mffioieat  to  monk  that 
Aufti«t^^i83».  is  »)€  put  upon  tiiat  ground,  cither  bj  Iho  ooumat 

Nihb  ^vho  a^ued  it;  or  the  judge  who  delivend  the  opinion 
Ckrib  Spencer  Teip«ih%  thnt  bail  aie  to  be  counderedi  to  all 

intents  and  purposes*  as  suxetifis;  and  be  continues,  ''The 
appellants,  who  ara  to  be  treated  precisely  as  if  they  were 
the  obligees  of  a  bond,  have  thought  proper,  on  raceiTiqg  a 
part  of  their  debt  from  the  priocipal,  to  enter  into  a  stipula- 
tion not  to  proceed  against  him  untfl  after  a  oeftam  day. 
This  stipulation  undoubtedly  induced  the  principal  to  leave 
the  state,  and  the  situation  of  the  bail  was  thereby  materially 
clianged,  and  his  risk  greatly  increased,  it  appears  to  me, 
that  Oil  principles  of  go<xi  laiili  and  common  honesty,  this 
act  must  be  deemed  to  have  exonerated  the  bail.  In  that 
case,  the  plaintiff  did  not  proceed  until  the  time  limited  by 
his  agreetijcnt  had  expired ;  but  here  the  suspcnsiuii  was  in- 
definite until  the  return  of  tlie  principal.  To  proc(^cd  to 
charge  the  bail  in  tiiis  case  is  most  eniphatically  then  a  vio- 
lation of  the  principles  of  good  faith  and  common  In  du  sty, 
as  it  is  a  breach  of  the  very  terms  of  th'^  airreemenl.  ]\nt 
the  true  ground  appears  to  me  to  be  tiiis :  that  the  pl  uDtiil' 
has,  by  his  act,  greatly  increased  the  risk  and  hazard  ot  the 
surety,  by  entering  into  an  arrangement  with  the  principal 
which  induced  him  to  leave  the  state ;  aid  the  case  do^  not 
depend,  in  any  degree,  upon  the  question  whether  the  con> 
iHM^t  was  one  iat  the  violation  of  which  the  principal  could 
or  could  not  maintain  an  action.  Whether  he  codd  or  could 
not  maintain  such  action,  the  plaintiff  cannot  m  good  faith 
proceed  against  the  bail.  It  is  like  a  licence  to  leave  the 
limits,  which,  though  given  without  any  consideration,  if  car- 
ried into  efiect,  not  only  eiempts  the  sheriff  and  his  bail  from 
all  liability  for  the  escape,  but  discharges  the  debt  itself;  al- 
though befbie  the  prisooer  actually  departs,  the  licence  is 
undoubtedly  revocable.  (16  Johns.  R.  181.)  The  cassa 
of  a  mete  omiarion  of  the  creditor  to  sue  the  principal  debt- 
or,  where  he  has  not  been  requested  by  the  aurety  to  pn>> 
need,  or  has  entered  into  no  contract  which  prevents  him 
from  proceedii^,  are  not  ai^plicafale  to  this  case.  (Ig  Mm. 


* 
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R.  174.    15  Johns.  R.  484.    17  Johns.  R.  884,  175.    18  imcAi 
Johns.  R.  ass.)    Here  the  surety  has  been  prejudiced  by  the  Augi»t^^^®9. 
active  interfereoce  of  the  plaintifT.  jacJuon 

Judgment  revised,  and  venire  de  novo.  wSd. 


Jackson,  ex  dem.  E.  C.  Genet  and  othera,  t».  Wood. 

Tbw  was  an  action  of  ejectment  for  the  recovery  of  ^J^pjjJJU^ 
hou-'te  and  lot  in  the  city  of  New-York,  tried  at  the  New-  an  action  >f 
York  cinsuH  in  October,  1826,  before  the  Hon.  Ogden  Ed-^'™*"^^ 
.WABDt,  one  of  the  circuit  judges.  fro  i  tii  ir  a 

The  lesson  of  the  plaintiff  clahned  title  to  a  lot  in  Cherry-  ^^"^SZ 

Street,  adjoining  the*  Franklin  bank,  under  a  conveyance  from  cord  of  a  ver- 

Mary  Osgood,  the  widow  and  relict  of  Samuel  Osgood,  to^t^i^ 

Afartha  Brandon  Osgood,  her  daughter,  executed  in  consid-  ^'^'^^jl^'jiJ^ 

eration  of  nataral  love  and  afl^tion,  bearing  date  the  Slstn 

day  of  May,  1814.  Edmund  0.  Genet  married  Martha  Bran-  ^^^^ 

don  Osgood  In  the  summet  of  1814,  some  months  previous  plead  Hmtpw 

to  the  death  of  her  mother.  Before  his  marriage  he  was  in-  f^*^^^ 

formed  of  the  fact  of  the  conveyance  of  the  lot  in  question  whichywetho 

by  Mrs.  Osgood  to  her  daughter,  and  spoke  of  it  as  an  in-  JJ^Sbw!  til© 

ducement  to  the  marriage,  observing  that  owning  this  pro- 

€3         f      ed  in  the  action 

at  fnectment 

held  by  the  leuora  and  their  co-dcfcndantB  in  that  suit  come  to  mch  dofendants  by  decent 
or  devise,  and  were  aweta  in  their  hands  to  pay  the  dcbta  of  their  ancestor,  although  tbe 
jmy  OB  tin  teas «fHnw  ptr  imnVfemd  «gdiMt  tin  defbudaati :  it  not  appearing  ftwn  the 
record  thftt  the  fiwt  in  iHQDm  the  action  ef  tfectnent  wee  ininne  and  decided  intte 
former  sint* 

If  •  veidiet  in  n  finmer  eidt  wfll  eland,  en  the  aamBsnCiim  thnt  t^ 
in    .  r r  nf  the  title  eet  19  in  the eecond  adt,  aoeh  fenuet  and  the  judgment  tiuieon  amnol 

etmclumte. 

Nerdoee  it  help  •  deftndank  in  an  aeUen  of  ^feetmeot  that  the  tMfe  aet  op  by  the  leaaor 

wan  in  dhpnlf  in  tho  formrr  nrtinr,  if  ;mch  title  camc  in  qnrstioti  only  roUaterafli^,  and  if  it 
does  not  appear  that  the  verdict  m  nccemahly  baaed  upon  the  iindinff  that  the  lemon  had  no 
title,  'niat  the  jury  found  againat  tlie  baaor  nnst  appear  afflnnathJy  and  not  net  in  Infar* 

enre. 

To  make  a  record  evidence  to  conclude  any  ntttter,  it  should  appear  from  die  record  itself^ 
that  tlwt  matter  wee  in  issue;  and  evidenoeeannot  beadndtledtlHitnnder  euehmneofd  any 

partioular  inaft.-T  raTni-  in  qni:-'--t:nn. 

An  e«ioppel  cannot  be  created  by  parol  evidence  helping  out  a  record ;  to  constitute  an 
estoppel  by  a  fbnner  judgment,  the  pieoiea  point  which  ia  to  eraate  the  eelep|Ml  mnt  hairo 
b(>rn  pnt  'n  issue  and  doddod,  and  mat  it  waesopotin  issue  and  decided  can  appear  hjflw 

xooonl  alooe. 

A  reoordt  verdict  or  judgment  is  net  esnebisiM  when  oAiedaaeeidenes  to  peofeaniime  ef 

fact,  and  Ti  nt  tirought  forward  by  pica  as  an  egtoppel.    The  jury  in  bucH  caac  may  f 
the  £acta  00  proved,  if  the  other  evidence  in  the  case  wiU  warrant  their  so  doing. 
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irriCA,     perty  there  was  no  apprehension,  in  case  of  the  marriai^e 
^'  taking  place,  of  her  becoming  a  charge  to  his  children  hy  a 
former  marriage.    Title  to  the  premises,  was  shewn  in  Mrs. 
Osgood  as  early  as  the  year  1784,  and  a  contmucd  possession 
since  that  timi». 

The  defendant  resisted  the  recovery  under  a  title  derived 
by  purchase  al  a  sheriff's  sale  by  virtii!^  of  an  execution  is- 
sued on  a  judgment  recovered  in  this  court  in  January,  1818, 
in  favor  of  The  President  and  Directors  of  the  Manhattan 
Company  agamst  Walter  Franklin  Osgood,  Edmund  Charles 
Genet  and  Martha  B.  his  wife^  Samuel  Osgood,  an  Juliana 
his  wife,  Susan  K,  Osgood,  De  Witt  Clinton  and  Maria  his 
'Wife,  John  L.  Norton  and  Sarah  his  wife  and  Haoiiah  Clki- 
ton ;  the  said  Waiter, Martha,  Juliana  and  Susan  hf>ing  chaig* 
ed  as  heirs  and  devisees,  and  the  said  Maria,Sanih  and  Hannah 
af  heirs  of  Maria  Osgood,  deceased.  The  record  of  judgment 
signed  and  filled  and  docketed,  an  execution  in  pursuance 
thereof,  and  a  deed  of  the  jpramises  in  question  from  tiie  sheiiff 
of  the  cit7  and  county  of  New- Yorit  in  punuanoe  of  a  sale 
under  the  execution,  to  James  SterBi^  bearing  date  16Ch 
March,  1818,  #exe  produced  and  read  in  evidence,  and  a  title 
deduced  to  the  defendant  in  possessioa 

Frcm  the  record  of  judgment  it  appeared  that  the  defend* 
ants  were  sought  to  be  chaiged  as  tke  kan  and  datueu  of 
Mary  Ox^ood^  deceased,  on  two  promissory  notes  indmed 
by  her  in  her  life  time.  Several  of  the  defendants  pleaded 
riensper  ifeesn^,  against  whom  judgment  was  taken  for  assets 
yvando  oeeiieHnt  The  defemlints  Walter  Franklin  Osgood, 
EdmMnd  C,  Oenet  and  MmUka  B.  kk  wife,  Samuel  Osgood 
and  Juliana  his  wife  and  Susan  K.  Osgood  pleaded  tlie  ge- 
neral issue  and  riens  jjer  decent  or  devise.  Tfie  plaintifTs  re- 
plied, Umt  these  defendants  had  sufficient  JluuIs,  &c.  by  des- 
cent and  devise  from  Mrs.  Osgood  to  pay  and  satisfy,  &c.  The 
cause  w:is  fried  and  the  jury,  besides  finding  for  the  plaintifl&t 
on  the  general  issue,  found, "  that  the  snid  Walter,  Marthp, 
Juliana  and  Snsan  at  the  time  of  exhibiting  of  the  bill  within 
mentioned  of  them  iho  said  President  and  Directors  of  the 
Manhattan  Company  against  them,  the  said  Walter  Frank- 
lin Oigood,  Edmuiid  Charles  Genet  and  Martha  B.  his 
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'w£9f  Samuel  Oigood  and  Jultaaa  has  wife  and  SosaD  K.  Oi-  utica, 
good,*wlio  aie  impleaded  as  aloreaBid,  had  and  each  of  them 
had  divera  huid8»  tenements*  and  heraditaments  by  descent 
and  devise  from  the  nid  Maria  Osgood,  deceased,  wheve- 
with  they  could,  and  might,  and  ought  to  hare  satisfied  and 
paid  the  asid  several  sums  of  money  in  the  said  declaiatioa 
of  them  the  said  President  and  Directors  of  the  Bianhattan 
Company  within  mentioned"  and  they  assessed  the  damagea 
of  the  plaintiffi  to  the  amount  of  98917  50.  On  this  Teidict 
a  judgment  was  entered  against  all  the  defendants  for  the 
damages  found  by  the  jury,  together  with  the  costs  of  in- 
crease, "  to  be  levied  of  the  lands,  tenements,  and  heredita- 
ments wlurh  tlic  said  W  aller  Franklin  Osgood,  Martha  B 
the  wile  uf  the  i>aid  Kiiiauiid  Charles  Genet,  Juliana,  the  wife 
of  the  said  Saimiel  Osgood,  and  Susan  K.  Osgood,  and  each 
of  them,  at  the  time  of  the  exiabiting  of  the  said  bill  ot  the 
said  The  President  and  Directors  of  the  Manhattan  Compa- 
ny, had  as  well  by  descent  ns  (]c\  ise  from  the  said  Maria  Os- 
good, deceased      and  of  the  lands,  &c.  which  shall  hereaf* 
ter  come  to  ihc  hands  of  Maria,  wife  of  De  Witt  Clinton,  <kc. 

The  execution  commanded  the  sheriff  to  cause  the  dama- 
ges recovered  to  be  made  **  of  the  lands,  tenements  and  her- 
editaments in  iiis  bailiwick  which  the  said  Waher  Franklin 
Otgood,  Manila  B.  the  wife  of  the  said  Edmund  Charles  Go- 
net,  Juliana,  the  wife  of  the  said  &unuel  Osgood,  and  Su<;an 
K.  Osgood,  and  each  of  them,  on  the  third  Monday  in  Oc- 
tober, in  the  year  of  our  Lord  IB  16,  (the  day  of  the  exhibit- 
ing  of  the  hill  of  the  plaintiffs,)  had,  as  well  by  descent  as  de- 
vise from  the  said  Maria  Osgood  deceased;*  and  that  he 
ahottldhave  thoae  moniesydcc  The  elocution  wasretun^ 
ed  by  the  sheriff  "satisfied.** 

The  indebtedness  of  Mra,  Osgood  to  the  Manhattan  Com- 
pany  and  to  others,  at  the  date  of  the  conveyance,  to  her 
daughter,  Martha  Brendan  Osgood,  afterwards  Mrs  Genet, 
was  shewn ;  and  the  last  will  and  testament  of  Mrs.  Osgood, 
bearing  date  87th  July,  1814,  was  read  in  evidence,  by  which^ 
after  giving  sundry  legacies  and  bequests  to  divers  persons, 
the  testatrix  devised  and  bequeathed  all  the  residue  of  her  es* 
Vol.  UL  4 


T^TPA,     tntc,  real  and  personal,  to  her  difldren,  Martha  B.  Qtgoodp 
Juliana  Osgood,  Walter  F.  Osgood  and  Suian  K,  Oigood. 

The  plointiflf  read  m  evideaoe  a  raittfihn' from 
the  trial  of  impeadunents  and  liie  conrecliott  of  errors*  traDa> 
nutting  the  traoBcript  of  (he  TCcord  in  the  oaime4>f  the  Maa- 
hattan  Company  agahist  the  heirs  and  devfoees  of  Mrs.  Oi* 
goodt  which  had  been  remoTed  hito  that  eourt  by  vnh  of  er- 
ror ;  together  with  the  order  of  the  eoort  mening  the  judg- 
ment of  the  sDpieme  court  The  order  of  reversal  was 
tared  on  the  9th  April,  1884. 

The  defendant  thai  proTed  the  indebtedness  of  Mrs.  Ot^ 
good  to  tho  Manhattan  Company,  on  the  particular  notes  set 
forth  and  described  in  the  record  of  jud<,'mcnt  of  that  compa- 
ny against  her  heirs  and  devisees,  at  the  date  of  the  convey- 
ance of  the  premises  in  question  to  Martha  Braiulon  Osgrx)d. 

When  the  evidence  was  ctTered  herein  before  stated,  of  the 
knowledge  of  Edmnnd  C.  Genet  of  the  conveyance  of  the 
premise's  in  question  by  Mrs.  Osgood  lo  her  dauglitcr,  Mar- 
tha Brandon  Osgood,  previous  to  his  marriage,  and  of  his 
views  in  relation  to  the  same,  it  was  objected  to  by  the  de- 
fendant's counsel ;  who  insisted  that  th^  le«r=?<>rs  of  tlje  plnin- 
titf  were  concluded  by  the  verdict  and  jLulLrmcnt  in  the  cause 
of  the  Manhattan  Company  against  the  heirs  and  devisees  of 
Mrs.  Osgood  from  denying  that  the  premises  in  question 
came  to  Martha  Brandon  Osgood  by  descent  from  Mrs.  Os- 
good. Vpon  that  occasion,  his  honor  the  presiding  judge  ru- 
led that  the  bill  of  ezoeptions  attached  to  the  remittitur  read 
by  the  plaintiff  was  not  evidence  that  the  same  subject  mat- 
ter now  in  issue  was  in  issoe^  tried  and  decided  in  that  suk ; 
but,  inasmuch  as  it  did  not  appear  by  the  record  in  that  case 
that  the  validity  of  the  conveyance  to  Martha  Brandon  Os- 
good, as  against  creditors,  was  in  issue  in  that  suit,  it  waa 
competent  for  the  defendant  to  give  parol  evidence  Ihereai 
To  this  decision  allowing  parol  evidence,  the  plaintiff  eioep^ 
ted.  It  was  then  proved,  on  the  part  of  the  defendant  that 
on  the  trial  of  the  said  cause,  the  deed  from  Mrs.  O^ood  to 
her  daughter,  Martha  Brandon  Osgood,  and  two  other  deads 
by  her  executed  af  the  same  time  to  two  other  of  her  daugh- 
ters, viz*  Susan  K.  Osgood  and  Jidiana  0%ood,  of  lots  in  the 
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city  of  New- York,  also  in  consktsratkw  of  natimi  love  and 

afiection,  were  given  in  evidence  on  the  part  of  the  defends 
ants  In  that  suit ;  that  the  distinct  question  before  the  jury  on 
the  trial  of  that  i:isue  was,  whether  the  said  conveyances,  and 
especially  the  conveyances  to  Marlha  B.  and  Susan  K.  were 
or  were  not  frnudiiient  and  void  as  against  creditors,  and  es- 
pecially tite  plauiliOs  in  that  suit,  creditorsi  of  tiie  said  Maria 
Osgood,  deceased  ;  and  wheliier  the  said  lots  were  or  were 
not  assets  in  the  hands  of  the  defendants,  or  some  of  them, 
jmrlies  to  that  issue;  that  evidence  was  giv( u  on  both  sides 
tuucliiii;^  the  fnatter;  that  the  contest  between  the  parties 
was  whether  the  solid  lots  were  or  were  not  assets :  that  the 
judge  who  presided  on  the  trial  of  that  cause,  in  a  clear  and 
decided  charge,  told  the  jury  that  the  said  three  several  coa« 
veyaaoes  by  the  said  Maria  Osgood  to  her  said  three  daugh- 
lets  respectively,  ware  fraudulent  and  void  as  against  the 
plaintiffa  in  that  suit,  cieditora  of  the  said  Maria  Osgood,  de- 
Pleased ;  and  that  tha  premises  conveyed  to  the  said  Martha 
B.  and  Susan  K.  were,  notwithstanding  the  conveyances,  as- 
sets of  tha  said  Maria  OBgood,  decaaaed,  in  the  hands  of  tha 
aaad  Edmund  C.  CSenet  and  Martha  B.  hit  wife^  and  the  oth- 
er defendants,  partiee  to  that  issoe,  by  deaoeat  or  devise ; 
and  that  the  jiiiyy  in  oooforaiity  to  such  chaqpa,  feund  a  Ter- 
diat  for  the  ptaintiffi  m  that  cause. 

After  this  evidence  was  given  on  the  part  of  the  defendant 
in  this  Gauaa»  the  pinsidiug  judge  intimated  his  opimon  tfaat» 
nnleas  the  plaintiff  coold  controvert  the  same*  the  verdict  in 
thai  Ganse»  and  the  judgnrnt  thereon«  was  condnsive  upon 
tha  lessors  here,  as  to  the  validity  of  the  conveyance  to  Mar* 
tha  Brandon  Osgood.  The  plaintifif's  counsel  offering  no  evi- 
dence, the  judge  charged  the  jury  that,  if  they  found  the  facts 
to  be  as  they  had  been  testified  to  them,  in  relation  to  the  en- 
quiry on  llie  former  trial,  as  to  tiic  validity  of  tiic  convey- 
ance to  Martha  Braiidon  Osgood,  then  the  verdict  in  the  for- 
mer suit,  and  the  judgment  thereon,  were  conclusive  upon 
the  lessors  of  the  plaintiff,  and  a  bar  to  a  recovery  in  this 
cause.  The  plaintitf  excepted  to  chiurge,  an4  the  joiy 
louod  a  vardict  tor  the  deieodant 


UTiCA. 


Uiyitized  by  Google 


A  motion  was  now  made  to  set  aside  the  vetdict.  Tht 
cause  wai  aiigaed  by 

&  P.  Stapk9  and  D.  B,  OgdM,  for  the  piaintifis,  and  by 

W,  Slosson,  for  the  defendant 

Btj  the  Cottrt,  Marcv,  J.  It  will  be  neressary,  in  the  first 
place,  to  consider  the  nature  and  effect  of  the  jiidijment  ob- 
tained by  the  president  and  directors  of  the  Manhattan  Com- 
pany, aL'ainst  the  heirs  and  devisees  of  Mrs.  Oscfood.  This 
corporation  prosecuted  Walter  Franklin  Osgood,  Edinund 
C.  Genet  and  Martha  B.  his  wife,  Samuel  Ost^ood  and  Ju- 
liana his  wife,  Susan  K.  Osiinod  and  other  defend ^nts,  as 
heirs  and  devisees  of  Maria  Os'/nod,  deceased.  All  ihe  de- 
fendants pleaded  nrm:  per  descent.  To  the  plea  of  the  de- 
fendants, not  named  above,  the  plaintiffs  took  judgment 
qurnido  acciderint ;  and  to  the  plea  of  Uie  above  named  de- 
fendants, they  replied  that  they  had  lands,  &c.  by  descent 
and  devise  from  Mrs.  Osgood*  at  the  time  of  the  commence* 
ment  of  the  suit  The  issue  formed  by  this  replication  was 
tried  by  a  jury,  who  found  a  Terdiet  in  fistvor  of  the  plaintiffs 
The  finding  of  the  jury,  as  entered  on  the  record,  is,  that  the 
said  Waher,  Martha,  Juliana  and  Susan,  at  the  time  ofex- 
hibitiqg  the  bill  of  the  plaintiffs  against  the  defendants,  had^ 
and  each  of  them  had  divers  lands  tenements  and  heredita- 
ments, by  descent  and  devise  irom  Maria  Osgood,  deceased, 
wherewith  they  might  and  should  have  satisfied  and  paid  the 
said  several  sums  of  money  doe  the  plaintifiB  over  and  above 
ihdr  costs  and  chargesL  Upon  tlds  verdict,  the  plaintifi 
prayed  judgment,  dec.  to  fts  hotedcftke  imdr,  4^.  wkidt  Wal- 
ter F,  Osgood,  MarUut  B.  (he  tmfe  of  E.  C,  €hiui,Mkttut 
lAe  wife  of  Samuel  Osgood^  and  Susan  K,  Osgood,  and  eaek 
€f  lftsm»  had,  at  the  Hmnf  esBhihUing  (heplainHfifhitthpds» 
ceni  or  devise  from  Maria  Osgood,  deceased ;  and  judgment 
was  entered  according  to  the  prayer  of  the  plaintifl^. 

The  execution  on  winch  the  sheriff  sold  the  premises  in 
quesiJon.  was  ^nirsuant  to  the  judj^ent.  lie  was,  by  that 
writ,  cornimuidcd  to  raise  the  amount  of  the  judgment  from 
the  lands,  tenements  and  hereditaments,  which  Martha  B« 
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wife  of  E.  C.  Grenct,  and  the  other  dofendants  had  by  de-  rncA, 
scent  or  devise  from  Mnria  Osgood .  firceased.    He  could  Augiwt,  1829. 
sell  no  other  lands  than  such  as  they  thus  held,  because  the  jJJ^J^^ 
judgment  extended  only  to  these  ;  and  if  he  did  in  fact  sell  t. 
others,  the  sale  was  without  authority,  and  without  effect  on 
the  title  of  the  owner. 

Whether  the  premises  in  dispute  were  or  were  not  lands 
desc^idied  from  Mrs.  Osn^ood  to  her  hein,  or  were  devised 
by  her,  is  a  matter,  it  is  said,  which  cannot  new  be  drawn  in 
qnestioD,  because  it  was  distiDctly  passed  on  in  the  former 
wait,  and  these  prenuaes  were  found  to  be  such  lands.  It  is 
insisled  that  the  lenora  here  having  been  defendants  them 
are  concluded  by  the  verdict  and  judgment  in  that  case.  A)« 
ter  the  judgment  and  proceedii^  in  that  suit  had  been  in* 
tfodnced,  the  circuit  judge  decided  that  it  was  competent 
for  the  defendant  here  to  shew,  by  parol  evidence  that  the 
validity  of  the  deed  of  Mrs.  Osgood  to  her  daughter,  Martha 
Bb,  under  which  the  plaintiff  derives  title,  was  in  question  in 
the  fonner  suit  Under  this  decision,  evidence  was  received 
to  shew,  that  in  the  former  snit  the  validity  of  this  deed  and 
of  two  others  given  by  Mrs.  O.  to  two  other  daughters  were 
in  question,  and  that  proof  was  there  given  to  establish  their 
invalidity;  and  that  the  judge,  on  the  triid  of  that  suit,  charg- 
ed the  jury  that  the  evidence  proved  the  deeds  to  be  fraudu- 
lent against  creditors,  and  that  the  jury  found  a  verdict  for 
the  plaintiffs. 

The  defendant  in  this  suit  having  shown  the^e  facts  in  re- 
lation to  the  former  suit,  the  circuit  iudLrc,  on  the  trial  in  this 
cnuso,  called  on  the  plaintift  's  counsel  to  contradict  them. 
This  ihey  could  not,  or  did  not  do.  The  jndge  then  derided 
that  the  finding  of  the  jury  in  the  former  suit  was  conclusive 
against  tiie  right  of  the  plaintiffs  to  the  premises  in  question. 
The  motion  now  made  for  a  new  triaU  rests  principally  upon 
the  alleged  error  in  tliis  decision  of  the  circuit  judge. 

There  is  nothing  upon  the  face  of  the  record  in  the  former 
suit,  to  shew  that  the  plaintiff  in  this  suit  is  concluded  by  it 
It  only  appears  firom  that  judgment,  and  the  verdict  render- 
ed m  that  sdt,  that  the  lessors  of  the  plaintiff,  with  the  other 
defendants  before  named,  had  lands  by  devise  and  descent 
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UTicA,  from  Maria  Osgood,  that  were  assets  in  their  hands  liable  for 
her  debts  ;  but  it  does  not  appear  any  where  on  the  record* 
that  the  premises  in  question  were  a  part  of  these  lands  so 
descended  or  devised.  If,  in  truth,  these  jJi  oiniii-s  were  the 
lands,  or  any  of  tiiem  which  Uie  jury  in  the  former  trial  louiid 
to  be  such  assets,  a  judgment  mi^rht,  and,  it  is  insisted,  should 
have  been  so  rntt  red  as  to  manifciit  tliat  fact.  (Ivilly'R  En- 
tries, 504.)  As  the  recorr!  is  now  made  up,  it  atiords  no  ev* 
idence  as  to  the  lands  which  the  jury  found  to  have  descend- 
ed from  Mrs.  O.  to  heirs  and  devisees.  It  was  not  ne* 
oeMary*  I  Apprehend,  that  it  AoaUd  dengnate  the  iaadi,  to 
nnder  the  judgment  binding  on  them.  There  wis  no  more 
necessity  to  deecsibe  them  paniooiarly  in  the  record,  to  make 
the  judgment  a  •Ken  on  tbein,  than  there  is  to  set  forth  in  tlM 
record  of  m  ordinary  ceee  the  defendhnt^e  lande  in  order  to 
kkve  them  bound  by  a  judgment  againit  him. 

If  a  pmdiBier  at  a  aiUe  under  this  jud^gment  has  boi^ 
knde  that  were  notdeviaed*  ordid  not  deeeend  to  the  defend* 
ants,  be  hMaoquned  no  title }  hutif  hehaeboqglit  snefa  land% 
he  can  eslabiisb  b»  claim  to  tiiemtby  showing  tfactfect.  The 
defendant  having  deri?ed  title  to  the  premiees  by  a  sde  onder 
the  judgmeal  in  fiivour  of  the  Maidiattaii  ComfNUiy,  stands 
m  the  relation  of  a  priyy,  and  the  record  and  judgment  in 
tfaatsoitare  as  avaikdde  to  bhnas  theiycoiildbe  totfaatcem- 
pany.   (4  Com.  Rep.  S7e.  Aichb.  CiTii  PI.  400.  Co. 
Litt  852,  a.)   It  becomes  necessary  then  to  inquire  what 
is  the  effect  of  this  record  aud  judgment,  wlien  offered  as  evi- 
dence in  this  suif.    The  rule  upon  this  subject,  as  laid  down 
by  Ch.  J.  De  Grey,  in  the  case  of  the  Dutchess  of  ivinf^ston, 
(20  State  Tr.  collected  by  Howell  and  others,  538,)  lias  been 
uniformly  acknowledged  since  its  decision  as  correct,  except, 
perhaps,  that  part  of  it  which  regards  tlie  conclusiveDess  of 
a  judgmeut  when  ofl^ed  as  evidence  under  the  ^n'eneral  issue. 
**  The  jiiHgment  of  a  court  of  concurrent  jurisdiction  directly 
on  the  point,  is,  as  a  plea,  a  bar  and  evidence  conclusive  be- 
tween the  same  parties,  upon  the  same  niatter,  directly  in 
question  in  another  court ;  and  a  judgment  of  a  court  of  ex* 
cfanhre  jurisdiction  is  in  like  manner  conclvsive  between  the 
fiafam  on  tho  ssM  muff,  wlathor  diioet^  ift^oinl 
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or  coming  collateraily  in  question  for  a  different  purpose;  utjca, 
but  .1  judc^nncnt  is  no  evidence  of  a  matter  which  comes  cdi-  Wifc 
laterally  in  question  merely,  whether  the  court  be  of  concur*  Ui^htm 
rent  or  exclusive  jurisdiction :  nor  is  it  evidence  of  a  iiiatter  ^Jj^ 
incidentally  cognizable,  nor  of  a  matter  to  be  inferred  by  ar- 
.  gument  from  the  judgment.**  Where  the  judgment  pleaded  or 
ofiered  in  evidence  is  in  the  snmc  court,  lis  eftt^t  probably  is 
the  same  as  a  judi^tnent  ot  a  court  of  concurrent  jurisdiction. 
The  party  is  concluded  only  as  to  tiiose  facts  whicli  nppcar 
from  the  record  to  have  been  in  issue.  Lord  Eilenborough 
says,  in  Outram  t.  Morewood,  (3  East,  346,)  "  A  recovery  it- 
self in  an  action  of  trespass,  is  only  a  bar  to  a  future  recover|r 
of  damages  for  the  aame  injury ;  but  the  estoppel  precludes 
parties  and  privies  from  contending  to  the  contrary  of  ihatpoiiU 
or  matter  nf  fad,  whieh  baviiig  been  ODoe  diiliooUy  put  in  i«t 
sue  by  them  or  by  those  to  whom  Ihey  are  privy  in  estate  or 
law,  has  been,  on  such  iitue  joined,  solemnly  found  againit 
tfaem.'*  **  The  jud^aient  whkh  k  the  fruit  of  the  aotaon  cu 
only  ibiioiw  the  nature  of  the  partieufaur  r%ht  olaiiiied,or  the 
hqnry  oomplahied  of;^  and  in  treipBM  for  dam^(ee  Ibr  nil 
injuiyto  the  ponesaioot  ''it  oonolodes  nothing  uponthonl* 
teiior  light  -of  po8te«k>nt  much  lets  of  property  in  the  hmd 
(mHkua^fttetiiaMiftkatkmd  l»rm$$dbifthepkaandQira9' 
erm  lAernm ;)  and  does  not  even  give  him  (the  plainttflOthe 
OMans  of  obtaiaHig  that  poeseseion,  for  the  diitttrbanoe  of 
which  he  has  obtained  damages."  Throi^hout  the  whole  of 
his  very  able  and  elaborate  opunoo  in  this  oose,  Lord  EUenf 
borough  is  exceedingly  careful  to  limit  the  conclusiveness  of  a 
former  judgment  to  the  identical  matter  put  in  issue  by  the 
pleadings.  "A  judgment  therefore,  he  snys,  in  each  sjjccies  of 
action  is  final  only  for  its  own  proper  purpose  and  object,  and 
no  further."  Lord  Keny  ni  ruled,  in  the  case  of  Sintzenk  v. 
Lucas,  (1  Esp.  C.  43,)  that  in  order  to  make  a  record  evidence 
to  conclude  any  matter,  it  should  appear  that  that  matter  was 
in  issue,  and  this  should  appear  from  the  record  itself;  aor 
should  evidence  be  admitted  that  under  such  a  record,  a  par- 
ticular matter  came  ia  question.  This  opinion  has  the  sanction 
of  an  express  decision  of  this  court.  {Manning  v.  llarns,2 
Johns.  R.  d4k)  In  a  oase  in  Gonnecticut,  Ch.  J.  Hosmer  in* 
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timates  an  opinion  that  an  t  stop  pel  cannot  be  created  by  pa- 
rol evideDce  helping  out  a  record.  {Smith  v.  Sherwood,  4 
Conn.  R.  276.)  In  that  case,  it  is  decided  that,  in  order  to 
constitute  nn  est()p|>el  by  a  former  judgment,  the  precis© 
jx)int  which  is  to  create  the  estop[>el  siiould  have  been  put  in 
issue  and  decided  ;  and  that  it  was  so  put  in  issue  aiui  deci- 
ded, should  appear  from  the  record  alone.  The  same  point 
has  been  decided  in  oOier  east  s  in  ti»at  court.  (4  Day's  R. 
274,  431.)  From  these  authorities,  and  many  others  which 
might  be  cited,  if  it  was  a  position  which  needed  corrobora- 
tioot  I  conclude  that  if  the  defendant  could  have  pleaded  the 
former  judgment  as  an  estoppel,  and  bad  pleaded  it  with  ail 
allowable  averments,  his  pica  would  not  have  shewn  enough 
to  create  a  bar  to  the  plaintiffs'  recovery ;  because  it  would 
not  have  appeared  from  the  record  that  the  fact  now  in  issue 
was  in  issue  in  the  former  suit,  and  directly  decided  therein.  It 
cannot  be  pretended  that,  as  evidence  ofiered  under  the  gener- 
al issue  it  can  have  a  greater  effect  than  when  properly  pleaded* 
The  precise  and  only  Issue  hi  the  former  suit  was,  wheth- 
er the  lessors  of  the  ;  plaintiff  and  the  other  defendants  in  that 
suit  had  lands,  dec  by  descent  or  devise  from  Maria  Osgood, 
that  were  assets,  to  pay  her  debts.  That  is  not  the  issue  In 
this  suit  The  issue  here  is,  whether  the  lessors  have  a  right 
to  die  possession  of  the  house  and  lot,  now  known  as  No. 
12,  in  Cherry  street.  It  Is  said,  and  so  it  certainly  appears 
from  the  parol  evidence,  that  the  lessors!*  title  to  that  lot  was 
in  dispute  in  the  former  suit ;  but  it  came  in  question,  as  it 
will  be  perceived,  collaterally ;  and  it  does  not  apjicar  that 
the  verdict  neccs.-urily  stands  upon  the  findincf  that  the  lessors 
had  not  title  to  these  premises.  Mrs.  ^O.  had  conveyed  oth- 
er lands,  which,  it  was  contended,  were  conveyed,  as  vseil  as 
the  lot  for  which  ihiii  suit  is  brought,  in  fraud  of  her  cred- 
itors ;  and  were  also  alle«^ed  to  be  held  by  the  defendants  as 
dcvesees  or  heirs,  and  therefore  linble  to  be  taken  for  the 
debt  of  the  grantor.  If  it  had  been  contended  in  the  for- 
mer suit,  as  it  has  been  here,  that  Genet  was  a  bona  fide  j^ur- 
chaser  for  a  valuable  consideration,  by  icason  of  his  mar- 
risge  with  the  grantee,  of  the  premises,  and  it  has  been  con- 
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ceded  or  adjudged  that  he  was  such  purchaser,  the  verdict  iticju 
would  not  have  been  different  from  what  it  was.    Proof  that  ^'V"^ 
the  conveyance  by  Mrs.  O.  to  her  daughter  Juliana  or  Su- 
san was  void  as  against  creditors,  and  that  neither  of  them  had 
alienated  to  bona  fide  purchasers  for  a  valuable  consideration, 
or  that  Mrs.  0.  died  seised  of  other  real  estate,  would  have 
supported  the  issue  upon  the  record,  and  entitled  the  plain-  . 
tifli  to  the  same  verdict  which  was  rendered  in  that  case.    So  , 
far,  then,  from  the  fact  now  in  issue,  or  the  fact  which  it  13 
now  proposed  to  establish  by  the  record  and  judgment,  hav- 
ing been  the  precise  point  in  issue  in  the  former  suit,  it  was 
not  necessarily  involved  in  that  issue,  and  consequently  not 
necessarily  determined  by  the  decision  in  that  case. 

It  was  not  pretended  at  the  trial,  nor  on  the  argument,  that 
this  case  is  like  one  of  those  wherein  the  parties  are  preclu- 
ded from  agam  litigating  ttie  same  matter  which  has  been 
once  in  dispute,  and  submitted  to  a  jury,  whatever  might  have 
been  their  decision  upon  it  It  will  be  perceived  by  the  judge's 
charge  that  the  lessors  were  not  held  to  be  precluded  be* 
cause  their  title  had  been  in  dispute,  nor  even  because  it  had 
been  passed  on  by  the  jury,  but  because  it  had  been  in  dis- 
pute, passed  on  by  the  jury,  and  found,  as  it  is  alleged,  invalid 
against  the  creditors  of  Mrs,  O.  It  would  be  revolting  to 
justice  and  common  sense  to  maintain  that  the  lessors  aro 
precluded  from  shewing  any  title  to  the  premises,  merely  bo» . 
cause  the  plain tifis  in  the  former  suit,  saw  fit  to  attack  that  ti- 
tle and  bring  it  into  question,  when  it  could  be  shewn  that  the 
attack  was  probably  unsuccessful.  It  seems  to  be  admitted 
that,  before  the  lessors  are  precluded  in  this  suit  from  shew- 
ing title  to  the  premises  by  reason  of  what  took  place  in  the 
former  suit,  tlie  defendant  here  must  make  it  clear  that  the 
jury  in  that  suit  decided  against  the  validity  of  the  lessor's  ti* . 
tie.  The  issue  sent  down  in  this  suit  to  be  tried,  which  wag 
whether  the  plaintiff  had,  at  the  time  of  instituting  this  suit> 
a  right  to  the  possession  of  the  premises,  was  abandoned,  as 
it  were,  and  another  one  raised  on  the  trial,  which  was, . 
whether  the  deed  of  Mrs.  Osgood  to  one  pf  the  lessors  of  thf 
plaintiff  had  been  found  by  the  jury,  on  the  trial  in  the  for- 
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August,  m.  guij^  {Jq^  ^      substitated  Issue  maintafnedT  Not  by 

Jacluon    t^^^  record,  because  it  could  not  be  affcertaincd,  as  has  been 
ifood*     <^^scrvcd,  by  any  part  of  it,  that  the  title  of  the  lessonr 
was  involved  in  that  smt :  not  bv  the  verdict,  for  that  does 
not  appear  to  have  any  reference  to  the  premisegi  now  in  con- 
troversy.   But  the  parol  evidence  shews  th:U  the  jury  de- 
clared the  premises  tn  Ik*  lands  descended  to  the  heirs  and 
devisees  of  Mrs.  O.    is  this  shewn  as  a  matter  of  fact  or  a 
matter  of  inference  T    To  me,  it  appears  to  be  a  matter  of 
inference.    The  plaintiffs  in  the  former  suit  introduced  prool 
to  shew  that  the  premises  were  lands  descended,  and  the 
judge  charged  the  jury  that  the  fact  was  made  out ;  bat  that 
the  jury  did  find  them  to  be  such  lands  is  an  infereuGOi  a 
titroDg  one,  I  admit,  bat  stiH  an  inference,  because  the  veiv 
dicty  as  we  have  seen,  is  not  ineoonstent  with,  and  does  not 
necessarily  repel  the  assumptioti  which  the  lessors  may  in- 
sist on,  that  the  jtny  did  not  find  the  premises  to  be  such 
lands.  It  seems  to  me  to  be  correct  to  saj,  that  the  title  of 
the  lessors  to  the  premises  was  acoHatend  Act  passed  on  by 
the  jmy  b  the  former  snit ;  and  what  their  determhuiioR  up- 
on that  fact  was,  is  to  be  inferred,  by  argument,  from  the 
judgment    Upon  the  sathofity  of  the  rule  estabfofaed  by 
Ch.  J.  De  Grey,  which  is  based  in  good  aente  and  upheld 
a  yast  number  of  adjudications,  the  decisions  upon  this  tilie  m 
the  former  suit  coming,  as  I  ooneeire  it  did,  oollateralljr  iir 
question,  the  finding  of  the  jury  therein  being  a  matter  of  ift- 
lerence,  is  not  conclusive  upon  the  plaintiflf  here.    It  is  to 
be  borne  in  mind  that  it  is  not  the  precise  adjudication  in  the 
former  snit  tliat  is  offered  to  conclude  the  plaintifPs  right 
here,  bnt  one  of  tlic  allcjred  f^Tounds  of  that  adjudication. 
Althon^li  the  adjudication  is  (Attain,  tlie grounds  are  nut  so; 
and  it  is  well  observed  by  Starkie,  (Treatise  on  Ev.  Ist  vol. 
202)  **  that  a  particular  ground  can  nev«T  he  niferred  and  re- 
lied npnn,  (Specially  where  its  effect  is  to  be  conclusive."  To 
ascertain  that  any  thing  was  determined  in  the  former  suit 
touching  the  issue  here,  that  decision  must  be  decomposed, 
and  the  materials  of  which  it  is  made,  proved  by  parol  evi-» 
dence;  and  even  after  this  is  done,  we  are  stiH  widioiit  6er* 
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tihtir  Hwi  tiw  flntter  novr  In  difpote  k  a  part  of  tfaoie  malo*  utwa^ 
nik  We  M  Cflljr  iifer  thai  it  wai»  and  tSm  inlmnos  19 
fiioBdad  upoQ  tbo  nffioieocjr  of  the  pfoof  and  tha  duneetiim  ^TcW^ 
of  tite  judge  to  Injury  ao  to  ooniHiaritt  to  have  in^ 

of  the  grounds.  But  what  is  the  safficiency  of  that  proof,  if 
the  position  now  contended  for  by  the  plaintiff  is  to  be  sus- 
tained, that  Genet  is  ;i  bona  fide  purchaser  for  a  valuable  c  jii- 
sideration,  by  reason  oi  iuo  luarnagu  wiih  Martha  B.  Usyoud  ? 
The  charactLi"  of  the  inference  does  not  vary  the  application 
of  the  principle  of  law.  Whether  it  be  certain  or  dubious, 
it  is  cfiuaily  incuiiclusive  upon  the  plaintiil  's  lights. 

To  make  the  judgmfint  in  the  former  suit  conclusive  against 
the  titie  of  the  plaintiff  here,  would  be,  in  my  opinion,  not 
only  against  the  principle  which  declares  that  the  parties  are 
not  oonciuded  by  what  has  been  collaterally  decided  in  a 
former  suit,  but  against  that  which  denies  conclusiveness  to 
aoy  thing  thai  ia  a  matter  of  inference  from  the  former  judg- 
ment The  case  of  Myer  v.  Atwaier  4*  Wnght^  (4  Day** 
Rep.  431,)  contaiiK  an  adjudication  in  confinDatiaA  of  the 
fHrincipies  before  stated*  The  pUuoliff  in  that  caae  prosecu* 
lad  the  defeoAaate  fiir  an  aandt  add  battery.  Tfa^  plead- 
ed the  general  issue,  and  on  the  trial  atatsd*  aa  matter  of  jui- 
tMealittn,  mal^  lavgmg^  and  the  dettniotion  of  the  prop- 
erty of  one  of  Ibe  dfltedanta  the  platntifi:  They  offerol 
10  pvovo  the  deatruelion  of  the  properly  fay  the  Toidjct  agauial 
ifae  phuntiff  at  tfat  luit  of  one  of  the  defendant*  for  the  prop^ 
erty  deatioyedi  and  it  yna  deobied  uadmisabla.  This  de- 
eiaion  waa  aiatfaiaftd  hy  the  supreoie  court  of  errors  of  Con- 
nedicnt.  on  the  gionnd  thai  the  laoie  pomta  were  not  in  is- 
aoe  in  the  tfno  tuitf.  8wifi»  J,  ohierviei»  that  '*It  is  true  diere 
if  ena  iaot  whioh  is  the  nune  in  both ;  that  11,  the  deitruc* 
tion  of  the  property.  When  there  are  several  distinct  &cts 
which  constitute  the  points  contested  lx;tween  the  parties,  no 
authority  can  be  fuuiid  that  will  WLirrant  the  admission  of  a 
verdict  as  evidence  to  pi  o\  c  one  of  r^uvoial  facts  put  in  issue. 
This  disiiiLclion  is  fuuiulcd  in  reason  ;  for  where  tha  facts  arc 
di0erentt  ihe  same  poiiUs  cannot  he  in  issue."  For  a  much 
stronger  reason,  a  verdict,  resting  on  several  facts  comii:^ 
iooila4Bral(y  in  issuoy  should  not  be  received  as  cooplusive  jjx 


TTTfCA,    a  wat  Involvb^  inili  mm  ime «f        colMd ibeti^  K 
^3^;^  fim  tb»  litmtkm  of  tite  le«on  ia  tin  fi^^ 
Mm    dB|iRVodofan3rof  tewnlineiiisor  et^^ 

ilt  liwy  oi^flit  not  to  be  Mekried  liy  th*  judgnsnt  In  tbat 
'  mat  Tlibi  I  appreliancl»  ifu  their  ataitfkn.  Suppost  ilia 
jury  in  ikm  ionan  nit  had  fowi,  oontmy  to  tho  of 
•«iPiiteQ6^llMit  Goaet  had  no  tMo  lo  ftammi  cohUIm 
iKtocmdedtluitflmr?  Ifbefaidinoviedtotfel  aridedie 
TirrdicU  h»  woM  bate  ikiled;  for  the  fwdiet  wohM  have  rest* 
ed  upon  the  evidence  f^iven  as  to  the  two  other  lots.  To  re- 
sist the  motion  sucoesslully»  it  would  have  been  sufficient  to 
say  that  it  appears  satisfactorily  that  tiie  deeds  of  Mrs.  O.  to 
her  daughters  Juliana  and  Susan,  were  void  iigainst  the  plain- 
tiffs as  creditors ;  and  there  is  no  proof  that  either  of  the  lots 
conveyed  to  them  had  hf»en  alienated  to  bona  fide  parchas- 
en?  for  n  valuable  consideration.  The  defendants,  Juliana 
and  Susan,  therefore,  took  these  lots  as  heirs  and  devisees  of 
,  Mrs.  ().  ;  and  this  is  the  verdict  of  the  jury.    If  tho  judt^e 

had  erred,  as  it  is  now  insisted  he  did  on  the  former  trial,  in 
«  iiiitrucliiig  the  jury  that  Geoet  had  ao  valid  title  to  the  pron^ 
mM  m  against  the  credilors  of  Mrs.  O.,  couU  the  luiiiMi 
liave  relieved  themselves,  in  that  nait,  from  the  oonsequences 
«f  this  ttMiieotion  7  The  answer  wliioh  Would  probably 
bm  beoii  on  the  application  lor  a  now  trial,  and  whieh 
night  ha«B  hecB  vecotved  by  the  court,  would  have  hmm, 
^t  the  vttiSet  mulb^md  hy  Iho  ovidaaca  in  Nlatioa  to 
Ihe  lots  ooofoy^  to  Sosan  K.  aond  Jaltaaa  Oifoodi  aai  if 
H  new  trial  was  gnatad  for  the  purpofo  of  conaoliBig  tha  cv^ 
TOr  *of  the  judge  fai  raialioB  to  Gaiiefa  title  to  tlM  praaiiei^ 
mri  it  wafl  eorweted,the  veidict  would  be  lhaaaana  Aaaw 
tM  wooU  tbamlbra  be  a  uselaai  and  aipewana  oarauMy; 
^  Mm  Rep.  S98.  lOtd.447.) 

There  is  another  ground  of  ik^jMUkn  to  the  judge's 
t^harge  in  this  case;  which  is,  that  no  record,  judgment 
or  verdict  can  be  conclusive  when  offered  as  evidence  to 
•prove  an  issue  of  fact.  It  is  said  to  be  but  evidence, 
and  must  go  to  the  jury  with  all  the  other  evidence 
offered  by  the  parties  to  prove  the  issue  joined;  antl  the 
jury  may  hnd  their  verdict  against  the  fkcts  proved  by 
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gock  judgment,  resovd  ortmdiot.  Hie  jarymhamdbf 
estoppel,  unless  the  party  leases  the  ftct  irt  krge  by  the 

pleadings.  If  it  is  so  left,  the  jury  may  find  against  what, 
if  pleaded  as  an  estoppel,  would  be  coficlusiye.  (1  Salk. 
276.)  In  the  case  of  Outram  v.  Morewnod^  before  ciU^d,  Lord 
Ellcnboroui^h  says,  **  The  plea  would  be  conclusive  that  at 
the  time  of  pleading  the  plea,  the  soil  and  freeholti  were  in  the 
defendant  ;  and  if  |)ro|H  rly  pleaded  by  way  of  estoppel,  it 
would  estop  the  plaiiUift',  against  whom  it  was  iVmnd,  from 
arrain  all*  ging  the  contrary.  But  if  not  brought  forward  hy 
piea  (IS  an  estojrpeL  hu(  only  ojf  ered  in  evidence,  it  would  he 
nuUerial  evidence  indeed,  that  the  right  of  freehold  was  at  the 
time  as  found,  but  not  cmclusive  between  ike  parties  as  an 
estoppel  would  he^  In  the  case  of  Vought  v.  Winch,  (2  Bum 
&  Aid.  662,)  it  was  decided  by  the  King*8  bench  that  a  former 
jodgBent,  which  if  pleaded  would  be  a  bar,  is  not  oonclusive 
wImo  offered' m  evidence  under  the  g^Mial  issue  ;  and  that 
a  second  jfii7  may  decide  against  the  Wdlct  of  the  first. 
Helroyd,  J.  iagra»  that  when  the  evideooe  of  a  iiorinBr  jndg- 
weat  hi  oftrad  wder  tha  genaral  iaMb  the  jury  am  to  tajt 
BOt  whethir  there  waaa  fonoer  actioaibr  the  lama  caweoi 
bat  whether  the  flaktiff  hae  iodh  a  gfon^  of  aetkm  ai  he 
haa  alleged  Mis  preeM  declaration.  When  it  m  fwt  to  the 
jury  to  find  what  the  laet  was,  it  is  iaooneistent  with  tha  ia- 
aoe  joined*  isr  the  defendant  to  say  that  the  jury  are  estopped 
Mm  going  into  the  inquiry/'  It  le  tabeobeervndt  that  in 
Iheee  oaaee  the  defendaaie  night  have  pleaded  what  they 
o^red  as  evidence ;  but  in  the  present  case,  the  usual  course 
of  pleading  did  not  allow  the  defendant  to  present  by  a  plea 
what  he  offered  in  evidence  as  conclusive  ;  but  it  dotis  aut 
seem  very  reasonable  that  this  circumstance  stiould  vary  the 
eflfect  of  the  evidence  when  offered  uiider  the  gweral  issue. 

There  is  some  diversity  of  opinion  as  to  the  soundiicss  of 
the  distinction  taken  in  these  cases  ;  and  we  are  not  called 
on  in  tliis  case  expressly  to  adopt  or  reject  it,  because  the  other 
objections  to  the  charge  dispoee  of  this  motion  for  a  new 
tiial. 

I  consider  the  law  as  settled,  that  the  reversal  ot  the  judg- 
nnder  whieh  the  defendant  holds  the  prenuAee  subse- 
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uTicA,  quent  to  tbe  sale,  does  not  impair,  bis  title  required  by  that 
Augu^i^.^^  (Mannii^s  oase^  8  Ga  101.  Woodeoek  v.  JBmaei,  I 
V.BtoSbTrghCowen,  734 J 

I  think  the  circuit  judge  enml  in  deciding  that  tfao  judg- 
mtnt  aod  proceedings  in  the  caiiae  of  the  President  and 
VBdors  of  the  Manhattan  Company  against  the  heirs  and  dev- 
ines  of  Mn.  Osgood  were  coaoitiBiye  upon  the  rights  of  tba 
plaintiff  ia  this  tiiilt  and  that  tbm  oi^bt  Ibarofoxe  to  a  naw 
trial. 


Van  Stebnbbrgh  vs.  Bioblow. 


Vn^PT  the  This  was  an  action  of  trespass^  tried  at  the  Ulster  circuit, 
to^^if  April.  1828,  before  the  Hon  Jambs  Emott,  one  of  the  cir- 
ftmiet^^   twocuit  judges. 

only  of  the  ap.  The  action  was  bron^rbt  for  tlie  recovery  of  dannagcs  for 
P^nU!™  to  as!  the  taking  and  appropriating  of  Innds  of  the  plaintiff  for  the 
•ew  to  the  d«- of  the  Bristol  Turnpike  Company,  the  defendant  acting 


 ^„  of  the 

ownen  of  Und  as  the  agent  of  the  company ;  the  plaintiff  insisting  that  tbe 
oi^which^jjQ^j^y  jj^j  jj^jj  entitled  themselves,  by  complying  withtfao 
have  power  to  requirements  of  the  statute  relative  to  turnpike  oompenes, 
K^^^iiid  (1  ft-  L.  280,)  to  take  and  appropriate  bis  land, 
by  the  act;  and  The  declantion  contained  the  oonuDOn  coont  for  trespass 
wi7"?hi[t^tS9»<i>^  dantsmt  fregit,  and  also  a  count  for  traapaas  db  lonft 
•iiouid  meet,  asportntis.    The  defendant  pleaded  the  general  issue,  arid  a 

view    llXG   px"©-.  AO 

niM.  uid  Special  plea  of  justification  under  an  aet  of  legishton  in* 
make  inquiry.  ^Qfp^llQg  ||,^  Bristol  Tompike  Company.  Tke  pkundff 


d^  u^TTcr^  ^  plaintiff  provC»d,  that  by  the  diiectiDn  of  the  dafendant^ 
eonr/iiWaeaatoa  tumpiko  Toad  was  made  and  oonstroeted  OTer  has  land,  and 
Id  m?t  iLl^  shewed  damage  to  a  eonsideFable  amount 


lo  UMir  own 

pmceefiing ;  and  if  cnoagh  appears,  shewing  thry  had  jurisdirtinn  of  thr  «ubjcct  matter,  the 
court  will  not  collaterally,  in  aclion  of  treupaiui  wiiurein  it  it  alleged  ihni  tiie  proceedings  of 
the  appraiaeri  af«  Imgour,  inqolM  iMo  Hm  MfOlMilf  «l  Mtb  |— BiwiwigiS  OM  ftitf  wmKt 
seek  his  rrmedy  by  rrrfnrnri. 

Nor  in  Buoh  action  u  evidence  admiasibie,  that  one  of  the  appraiien  ban  not  the  quaiiiica. 
tion  reottiwsd  by  the  tct,  to  wit,  ttw  h»  »  *  ftiwlwlirtr.  SMiianr,  if  UV*  nn*al">  bm^ 
net(»d  by  certiorari. 

The  teoood  section  of  the  act,  "  for  the  more  easy  pleading  in  certain  auits,"  allowa  any 


matter  to  be  fiven  in  evidence,  which,  if  q>ecially  pleaded,  would  bo  a  deABM  to  Ihs  MtiMS 
tat  Mt  HMtlvwlridi  wvnld  be  M  MoMk  tiMi#^ 
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Tlio  defendant  lead  ki  cfvideooethe  act  of  the  legisIalM  mica, 
let  Ml  in  hb  pha;  the  appointment  of  comndHman  in 
ky  oat  the  roiEMl;  a  map  of  the  road  made  under  tiieir  -diree<  v.  stembergh 
tion ;  the  appointment  of  inspectors ;  and  a  Kcence  to  erect  BijJig,^ 

a  turnpike  gate.  He  ulsu  read  in  evidence  an  appointment 
by  tiie  first  judge  of  Ulster  county,  of  William  Pine,'  Theron 
Skeel  and  Janries  G.  Wilson,  as  appraisers,  and  an  inquisi- 
tion by  Pine  and  Wilson,  two  of  the  appraisers,  (with  their 
oaths  ruinexed,)  of  the  assessment  of  damages  to  the  owners 
of  lauds  taken  and  appropriated  for  the  road:  from  which  it 
appeared  that  the  sum  of  875  was  assessed  to  the  plaintiff. 
The  inquisition  stated  the  a[)poiiitrnent  of  tlie  appraisers,  the 
takinir  hy  thern  of  tlie  oath  prescribed  by  the  statute,  the 
view  by  them  of  the  premises,  and  that  havincr  ascertained 
the  damages,  they  make  on  inquisition,  imder  the  hands 
,and  seals  of  us,  two  of  the  said  appraisers."*  The  defendant 
then  proved,  that  previous  to  the  opening  of  the  road,  the 
son  assessed  to  the  plaiatiff  was  tendered  to  him  by  the  sec- 
retary of  the  company. 

The  plaintiff  insaled  that  the  inquisition  was  voidp  because 
only  two  of  the  appnisers  had  acted  in  the  premises.  The 
presiding  judge  eipiasaed  his  opfanon  that  the  evidence  ghr<« 
en  by  the  defcwianr  eonslitnled  a  defence  to  the  actum ; 
that  the  objeetkm  te  the  r^gdaiily  of  prooeedii^  if  well 
^  founded  upon  a  diieetpfoceedflig  to  try  their  Talk^^  could 
not  than  be  uiBedi  bait*  at  the  inquest  of  the  plaintiff,  ha 
semad  the  point  finr  the  opinkm  of  tUa  court  The  plaintiff 
tban.oftiod  to  paove  that  Wilson,  one  of  the  acting  apprais- 
«r%  .was  not  a  fiwohoMer  at  the  tune  of  his  appouHment » 
wUch  evidsnne  the  judge  relhsed  to  receive  Whereupon^ 
under  the  point  reserved,  the  phuntiff  submitted  to  anonsuit^ 
with  leave  to  move  Uus  court  to  set  it  aside. 

Romeyn  6f  Sudani,  for  plaint  ill'.  The  inquisition  was  ir-  * 
regular  and  void,  only  two  of  the  three  appraisers  nominated 
having  acted  in  the  premises.  Each  of  the  appraisers  should 
have  acted.  The  statute  relative  to  turnpike  companies,  (1 
R.  L.  '2'40,  §  3,)  prescribes  that  each  of  them  sliall,  before 
he  proceeds  to  execute  the  trusts  reposed  in  him,  taJie  and 
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TTTCA,  sttbscribe  an  oalh»  dtci  aad  then  directs  that  the  mid  tp- 
AuguBi^^a.  pggj^g^  proceed  to  view  the  premisesi  iux  It  im  nol 
V.8iiMib«|k  ibnni»  cn  tli» tmUthst  the  third  appraiser  wai  swolnii  tkmX 

s^^^    bo  took  mif  put  m»  or  ma  M  notioe  of  th©  pmeediogs. 

miglic  hare  ovemilQil  tbe  tUri  and  that  iba  iadi^g  of  two 
wQuUhsre  beonm  eompliaao»  irilli  tbo  alatul^  it  not  Imo'^ 
iogboaaabewnthiit  the  IhM  ^ppniMr  took  any  part  in  tba 
jnooeediqgi,  tha  inquisitfioo  ought  to  be  a^judgad  void*  (I 
Boa.d(PilLm  dJokas.  E.  89.  1  Joboi.  Caa,  884  1 
Coweii,m  7 Go>ivaB» i88.  9 Boa.  4^ PuL  85..  8CaiiiB% 
188.  6  Johni.R.  54.) 

The  validity  of  the  inquisition  was  iiiquirable  into  in  thia 
action.  (19  Jolins.  li.  39.  15  id.  152.  4  Cowen,  196.  9 
Wiis.  382.  Cowp.  040.  16  Johns.  R.  S.  8  T.  R.  42-4.  13 
.  Johns.  R.424.  1  H.  Black.  68.  1  Starkie's  Ev.  liiiG,  n.  1. 
2  PhU.  Ev.  251.)  And  it  was  competent  for  tiie  plaiiuifl'  to 
shew  that  one  of  the  appraisers  had  not  the  qualifications 
prescribed  by  the  statute,  (4  Cowen,  190.  7  Cowen,  530,  n.  a.) 

The  statute  for  the  more  easy  pleading  in  certain  suits,  in 
cases  hke  this,  permits  "  the  whole  matter  to  be  given  in  «¥- 
idence"  under  general  ploadings.    (1  R.  L.  155,  ^  2.) 

C.  if.  SMggleSi  for  defendant  The  inquisition  of  the  ap- 
praMerS)  being  a  judicial  proceeding,  is  prima  facie  evidanoa 
at  lent  of  the  fbcts  oontained  in  it.  It  sets  forth  the  ap- 
pokrtmanl  three  appraisers :  that  they  took  and  subaaabed 
the  oath  reqmred ;  ibat  they  prooeadsd  to  view  the  pmat* 
ses;  and  that  having  asoCTtainad  the  daaoagot,  dec  theymaba 
an  iaqvinlkHi  ander  tfaa  bands  and  aMda  of  two  of  tban.  It 
is  not  deded  that  tfaa  hdlM  alatad  In  tba  InqoWtiim  nygfail 
have  been  controverted ;  but  tbat  wai  not  atHtoplad  at  lh» 
trial  The  plaintiff  assumes  that  tbe  ddrd  appniaer  waa  not 
sworn;  the  inquisition  avarstho  contrary.  (16  Eaat,  90. 
*  8  Johns.  R.  50.   19  id.  89.) 

But  if  it  may  be  inferred  that  but  two  of  the  appraisera 
acted  in  the  premises,  it  is  insisted  that  it  was  not  necessary, 
under  the  provisions  of  this  statute,  that  all  should  join.  The 
act  auiiiorises  the  appraisers,  or  any  two  of  them,  to  name  a 
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day  for  meedng  on  the  land*  and  perform  tke  daliee  requir*  unoAf 
ed  of  tend.    The  enbiequeiit  pnmm,  inquiring  the  ap-  ^'^V^  IM. 
praieen  to  be  sworn,  is  sttisfied  bfthose  tMog  the  oath  who  v.  steenbeiy# 
do  aet   The  phraseology  of  thki  statute  is  diflhiwit  fiom  ^J!^^ 
those  under  which  the  adjudications  have  been  hadi  cited  by 
the  other  side. 

Allowinj^  the  proceeding's  to  be  subject  to  reversal  on  cer- 
tiorari, stilJ,  being  regular  ou  tlieir  face,  all  person**  acting 
under  them,  until  reversal,  are  protected  by  them.  (7  Johns. 
R.  549.)  If  the  defendant  is  a  trespasser,  every  person  trav- 
cUin'j  tlie  road  is  a  trespasser.  The  fact  of  the  appraiser 
not  being  a  freeholder,  could  not  be  shewn  in  the  mnnnef 
attempted;  it  rould  only  b<^  inquired  of  by  certiorari  issued  to 
the  officer  making  the  appointment.  The  acts  of  officers  <fo-> 
facto  are  valid  as  respects  the  public  and  the  rights  of  third 
peiaons.  {9  Johns.  R.  135.)  The  remedy  afforded  by  a  cer« 
liorari  here,  not  obtained  by  that  nrrit  in  England,  fumisbei 
a  substantial  reason,  which  does  not  exist  there,  why  a  judi- 
cial proceeding  like  that  under  consideration,  should  not  be 
inquire  into  coUateratly.  In  England  the  certiorari  goes  only 
lo  the  ibrm  of  the  reoord,  or  tha  fiMit  stated  in  it,  (2 

ken  not  only  the  ieaoni»  but  the  whole  frda of  lha 
ease  aj^  letaraed,  and  the  court  pronouoeed  the  law— ^  ia 
the  caae  of  a  mrHarari  to  4  Qcuft  ef  sewkiiB  lo  nmore  aa 
onlar  mder  the  peer  aeC,  (3  Cowen,  or  thu  hattai^f 
act,  0  Johns.  R.  98»  Mb)  Scv  to  ramoia  the  ptoceediliii 
lelatBPt  to  an  ac^iudicatMni  mder  the  h^way  aot,  (1  Oowen^ 
98*)  or  the  nalnte  of  liSOt  lelate  to  lamUoids  and  tenanlA 
Our  ooorta  lock  beyond  the  reeefdp  and  if  thejr  Ind  a  iidi^ 
cal  defect  in  the  prooeedings,  or  discoTer  »  niilnlui  ef  tha^ 
hiw,  they  reveraa  This  adaptatiefi  of  the  writ  of  certionrif 
rendering  it  so  much  more  beneficial,  should  have  an  influx 
encc  on  these  questions  when  arising  collaterally. 

By  the  Courts  Savagb,  Ch.  J.  By  the  third  section  of  tha 
act  relative  to  turnpike  compames,  (1  R.  L.  890,)  all  tumpifce 
roads  are  to  be  laid  out  by  commissioDcrs  to  be  appointed  by 
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mricA,  the  governor.  The  president  and  dlrecton  of  the  company 
A^gnrt,  18S9.  ^r^^  j^g,^  the  owners  of  the  land  over  which  the  road  is 
V.  steenbcrgh  ^^^t  » to  Compensation  for  the  same.  If  they  cannot  agree* 
J-  appricatioo  must  be  made  to  one  of  the  judges  of  the  court  of 
common  pleas  of  the  county  where  such  land  is  situated, 
whose  duty  it  is  to  appoint  tlu^e  appraisers,  being  freeholders 
of  the  county.  The  act  then  proceeds:  **And  it  shaDbe 
the  duty  of  the  said  president  and  directors  to  give  notice  to 
the  sLiid  appraisers  of  their  appointment,  who,  or  any  two 
of  them,  shall  thereupon  name  a  day  for  meetin^^  on 
the  land,  and  perform  the  duties  required  by  this  act," 
&C.  The  president  and  directors  are  also  to  give  notice  to 
the  owner  of  the  time  and  place  of  the  meeting  of  the  apprais- 
ers. "  And  further,  each  of  the  said  appraisers  shall,  before 
he  proceeds  to  execute  the  trusts  reposed  in  him  by  this  act, 
tal^e  nnrl  subscribe  an  oath  or  atririiintion  in  writing,**  &c. 
The  appraisers  shall  ma^e  r^n  n]^praisril,  and  upon  payment 
of  the  amount,  the  company  may  enter  upon  the  lands. 

The  judge  was  certainly  right  in  rejecting  the  proof  that 
one  of  the  appraisers  was  not  a  freeholder.  Whether  the 
appraisers  were  freeholders  or  not,  was  not  enquirable  into 
ooHaterally.  Their  appointment  had  been  made  by  an 
officer  whose  duty  it  was  to  have  appointed  fiveholden 
and  no  other.  If  he  erred  in  that  particular,  tiie  appointp 
ment  might  have  been  examined  in  this  court  on  certiorari, 
and  if  illegally  made,  would  have  been  set  aside.  The  8tat> 
ute,  (1  R.  L.  150^)  which,  in  certain  actions,  allows  the 
whole  matter  to  he  given  in  evidence  on  general  pleadmgs, 
cannot  be  construed  to  mean  that  any  matter  whatsoever  may 
be  ghren  b  evidenee.  The  object  of  the  statute  vras  only  to 
relieve  parties  fivm  intricsle  special  pleading,  and  not  to  al- 
lofW  matter  to  be  given  in  evidence,  which,  if  specially  plead* 
ed,  would  not  be  a  defence. 

The  whole  defence  rests  upon  the  constructionr  to  be  given 
to  the  third  section  of  the  act  relative  to  turnpike  companies. 
The  general  principle  is  too  well  established  to  be  controvert- 
ed, that  where  three  or  more  persons  are  appomicd  to  do  any 
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pirticular  act,  if  it  be  a  matter  of  private  concern,  and  no  tjttca, 
provision  is  made  that  a  less  number  than  tha  whole  shall  act  ^^"S^^^^^^^- 
conchtthrely»  then  all  murt  join;  bnt  in  moitters  of  public  y. ste«iibai|h 
ooDoeni,  a  najorily  have  power  to  ifecufis ,  provided  all  ad  up-  ^^^^ 
oa  the  matter,  ThuB  conunisBionerB  of  highways  moat  all 
nmte  in  coiiflaltatioo,  but  a  majority  may  decide*  So,  a  mar 
jority  of  I  referees  may  make  a  report,  provided  all  have  heard 
the  cani^  ■  Bni.  in  neither  of  these  cases  have  two  a  right  to 
act.elon^wiiheut  the  tfaurd,  though  they  may  otvrruiehim. 
Thesame  rule  has  been  applied  to  canal  appraisoTB,  and  is 
applicable  to  this  case,  unless  the  statute  has  excluded  it 
The  statute  directs  that  the  president  and  dircctoirs  shall  give 
notice  to  the  appraisers  of  their  appoinimciit,  who  or  any  two 
of  them,  shall  thereupon  name  a  day  (or  meeting  on  the  land  and 
perform  the  duties  required  of  them.    Had  the  words  "  or  any 
two  \of  them"  been  omitted,  it  would  have  been  necessary  to 
have  shewn  that  all  the  appmisers  met  and  consulted  togeth- 
er ;  but  two  of  them  in  that  case  might  have  made  a  valid 
appraisement,  although  the  third  had  expressly  dissented.  (7 
Cowen,  526.)     The  legislature,  I  presume  intended  by  the 
phraseology  **  or  any  two  of  them,**  to  confer  upon  the  major- 
ity the  powers  which,  in  ordmary  cases,  would  have  devolved 
upon  the  whofk^  iinthout  those  words.   This  sec^  to  me  the 
true  ooostmction  of  the  act  Any  two  of  the  appraisers  most 
clearly  may  name  a  day  of  meeting  on  the  land ;  aodf  as  I 
read  the  statute,  any  <ioo  of  <Aem  MkaBperform  the  duUet  rsgrai- 
rtdaf  tkemhiftkisacL 

The  hiquisition  made  by  the  two  appraisers  must  be  taken 
as  oondnsiTe,  oertamly  so  fer  as  it  states  their  own  prooeed- 
It  states  the  appointment  by  the  judge,  which  waanot 
necessary  to  have  been  stated.  It  does  not  state  anotice  to 
the  apprisers^  but  it  stales  that  the  appraiserB^  on  the  day  of 
their  appointment,  named  a  day  fer  meeth^  on  the  land.  No- 
tie^  tiinefore,  may  weD  be  presumed,  particularly  as  the  ob- 
ject of  the  notice  was  accomplished  by  bringing  together  the 
appraisers,  and  procuring  the  designation  of  a  day  for  meet- 
ing upon  the  land.    The  inquisition  speaks  of  the  appraisers 


trrtcA,  throv^lioQt  atf  If  all  were  prdsent ;  thoogii  it  appesn  llitt  Imt 
An^n^23.  ^  ^  reqiBnd  before  prooeeding  to  eieoute  the 

Allegany  co. 

trust  tc  wens  to  me  tfliat  tm  iMul  authority  expressly  giv^ 
Yao  Cam     ^  ^^^^m  by  the  act  to  peffimn  the  dotiefl  designated. 

By  the  Inquintloo,  the  prooeedings  appear  to  have  been 
regular ;  but  if  they  Here  not,  so  kmg  as  a  valid  appraise- 
ment appears,  we  will  not  enquire  collaterally  into  the  pro- 
ceedings of  the  appraisers.  Enough  is  shewn  to  give  ihem 
jurisdiction.  The  inquisition  is  on  file,  and  a  matter  of  rec- 
ord.   If  incorrect,  it  might  have  been  set  aside  on  certiorari. 

I  am  of  opinion,  therefore,  that  Uie  motion  to  set  aside  the 
nonsuit  should  be  denied. 


Tab  SupBBvisoie  ob  tab  Couimr  or  Allbgabt  t».  Taw 

Campbn  and  others. 

A  bond  fhr.  Dbm uBREfc  to  pleas.  The  declaration  is  in  debt  on  a  bond 

Cn  ov  3.  frf tip- 

ttrer  01 »  cotiii  conditioned  for  the  faithful  discharge  of  the  duties  of  treas- 
«^8haU**\cil  ^^^^  county  of  Allegany  by  Van  Campen.  VanCamp- 

tnUr,      ami  en  and  six  of  his  sureties  united  in  the  defence,  and  appear- 
ed  by  one  attt»rnev;  two  of  the  rcmaininir  sureties,  there  be- 

cufe  and  per-  '  . 

form Uie  duiiea  ing  eight  in  the  whole,  appeared  and  defended  by  another 
of  tnMonrof  —    •  ....  .... 


Miidrountyac.  attorney.     Each  set  of  defendants  pleaded /oMr/t'c 71  pleas. 

cording  to  Xbc  picas  of  cach,  however,  were  the  same  in  form  and  sub- 
law,**  ii  good, 

although  not 

in  the  form  prescribed  by  statute. 

If  the  variance  were  material,  it  meauH  eoitd  not  be  tallMi  adhwlafe  of  by  pka. 

To  a  breach  aaaigncd  that  a  treasnrcrof  a  cotinly  had  wronijfnllv  and  fniu(i di ntly  embei. 
sled  the  public  money  and  converted  it  tu  his  own  use,  a  pleu  iliat  tiir  trcaKiircr  hud  imt  been 
wqtwteq  by  the  auperfwwa,  or  by  any  perBon  authorised  to  make  such  n  qucet,  to  pay  otv 
the  mnnry  not  rrr^nt!  ;  a  defendant  in  sach  cafe  haying  no  to  leqnira  that  a  denand 
should  l)e  made  previous  to  suit. 

A  plea  tfiat  a  tfeaanfir  waa  not  requested  baton  auit  brought  to  pay  over  the  moniaa  ia  Us 
handA,  in  an«r\^<«r  to  a  breach  that  he  refused  IQ  paj»  althoi^  paitkubuly  nfituitd  ■(>  to  ^ 
ia  bad  if  it  concludes  with  a  veri/ieation. 

The  addition  toNok  fka  tfaU  thetMMUitr  hid  not  baaa  oaHad  19011  to  acttMnit,  Jt  M  at- 
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stance.  The  plaintiffs,  in  ifaeir  declaration,  after  setting  forth  vrtr  \. 
tJie  boad  and  condition,  asalgiied  three  breaches.  The  con- 
dilicNi,  as  set  fiartfa^  is  in  these  wcrds :  If  the  above  bonnd*  Alb^i^^ 
an  Moiea  Van  Canipan»  appointed  by  the  sopervisors  as  . 
treasurer  of  the  county  of  Allegany,  shall  well  truly  and  <>^a*"JP«»- 
&ithfuUy  execute  and  perform  the  duties  of  treat  aver  of  said 
aooa^  aaeordiiig  to  law,  then  this  obligalian  to  be  vdd  and 
ef  ao  eieel,  oHMa^raav"  dea  The  breaches  asiqpied  are,  1. 
That  Van  Canpent  as  such  treasurer,  received  diveis  soma 
of  money,  nmonntimg  hi  the  whole  to  the  sum  of  $8000, 
miead  m  the  oooaty  of  AUeipny  ibr  defraying  the  public  and 
necessary  chaiges  thereof  aiid  wrongfidly  and  fraoduleiitly 
embenled  and  converted  the  same  to  his  own  use ;  3.  That 
Van  Campen,  as  such  treasurer,  accounted  with  the  ptainliffii 
of  and  concerning  dirers  sums  of  money  raised  in  the  said . 
county  for  defraying  the  public  and  necessary  charges  there- 
of, and  which  had  cume  to  his  hands  as  such  treasurer,  and 
on  such  accounting  was  I'ound  to  be  id  arrear  and  indebted 
to  the  plaintiffs  in  the  further  sum  of  l^aoon,  yet  not  re^rd- 
ing  his  duty,  &c.  afterwards  wholly  and  al)solut<'[y  refused 
to  pay  over  the  same  to  the  said  plaintiffs,  or  their  ordety  al- 
though particularly  requested  so  to  do ;  3.  That  Van  Camp- 
en,  as  such  treasurer,  received,  &c.  83000,  yet,  not  regard- 
ing his  duty,  wholly  and  absolutely  refused  to  pny  over  to 
the  plaintiffs,  or  to  their  written  orderSt  the  said  sum,  oithoug^ 
particularly  requested  so  to  do. 

The  defendants  pleaded,  1.  Non  est  factum :  2.  That  the 
bond  executed  by "  the  defendants  is  not  conformable  to  the 
statnle,  and  therefore  void ;  3.  (bei^g  the  Mh  plea  to  the 
Ibat  bfuaeh,)  That  Van  Campen  was  not  requested  by  the 
iupervisors,  nor  by  any  other  person  authorised  to  maha 
such  request,  to  pay  over  the  money  in  the  said  breach  men- 
tioned, concludit^  with  a  verification  and  prayer  of  judg- 
ment; 4  the  second  plea  to  the  second  breach,) 
That  Van  Campen  never  was^  before  the  commenoemM  ef 
the  Buh,  called  upon  or  requested  by  the  laid  supervisoM, 
nor  by  any  person  by  them  legally  authorised,  to  pay  over. 


i^iy  u^LU  L-y  Google 


f 


UTICA,  (fee.  ;  5.  (beiQg  the  third  pica  to  the  third  breach,)  That 
\'an  Campen  Had  not  been  requested  by  the  supervisors,  or 
by  any  pi  i  sun  authorized  to  make  mch  request,  to  pay  over, 
&c.  ;  nnr  had  he  been  called  upon  or  requested  by  the  said 
supervisors  to  render  an  account  of  the  said  money ;  both 
the  last  pleas  concluding  with  a  verification. 

To  the  four  last  pleas  the  plaintift  denuirred :  generally  to 
the  second  and  tliird  pleas,  and  s-pecially  to  the/ovitA  and fifUi 
pleas,  as  above  classed.  The  special  causes  assigned  are, 
that  the  pleas  conclude  with  a  verificatioii,  and  that  the  lasi 
plea  is  double.  The  defendants  joined  in  dfimimer.  Imei 
of  iact  were  joined  upon  all  the  other  pteas. 

JL  FoUi  for  plaiutifis.  The  second  plea  is  bad.  It 
pfeeenta  a  question  of  law,  not  of  &ct;  whether  there  be  a 
variance  between  the  bond  as  set  forth  in  the  declaration,  and 
the  fonn  prescribed  by  the  statute,  is  not  an  issuable  iaet 
which  can  be  the  subject  of  a  plea.  The  fifth  plea  to  the 
first  breach  is  also  bad.  Th  it  breach  alleges  that  Van  Camp^ 
en  wrongfiiUy  and  fraudulently  embezzled  and  coovertad  to 
bis  use  the  monies  of  the  county.  A  plea  that  the  defend- 
ant  was  not  requested  to  pay  over  money  thus  hdd*  is  no 
answer  to  the  chaige;  for  if  truethat  he  embezsded  Ihemoo- 
ey,  it  was  not  incumbent  upon  the  plaintiA  to  shew  a  special 
nequeatbelbcesuit  The  two  last  pleas  are  bad  for  the  caus- 
es assigned  in  the  demurrer ;  the  breaches  assigned  are^ 
that  Van  Campeo  refused  to  pay  to  the  plaintifl^  or  to  their 
order,  although  particalarly  requested  so  to  do.  The  pleas 
put  ill  issue  the  allegations  of  the  plaintifis,  and  therefore 
should  have  concluded  to  the  country,  and  not  witii  a  veiifi- 
cation.   Besides,  tlie  last  plea  is  bad  for  duplicity. 

S,  M.  Hopkins,  for  defendants.  The  bond  is  variant  from 
ilie  form  prescribed  by  the  statute,  (2  R.  L.  139,  §  5.) 
Although  it  liiay  be  said  that,  as  far  as  it  goes,  the  boad  is 
conlormablc  to  the  act,  aad  that  for  a  breach  of  it  in  those 
particulars  tiie  defendants  are  responsible,  still  the  question 
is  submitted,  whether  the  statute  should  not  have  been  strict- 
ly pursued. 
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The  first  breach  charges  the  treasorer  with  cnhcizkmenL  utica. 
The  fifth  plea  to  this  breach  meets  the  charge  by  saying  he  Auguat,  188f* 
was  not  requested  to  pay  over.     It  is  the  duty  of  the  treas-  ^^JJ^**^^^ 
urer  to  keep  the  money  until  duly  called  upon  by  orders  ; 
his  person  is  the  treasury.    Under  the  breach  assigned,  proof  ^""^ 
that  he  put  the  money  into  his  pocket  when  he  received  it, 
would  not  subject  him  to  the  charge  of  cmlx)zzlement ;  and 
yet,  unless  embezzled  then,  the  charge  is  not  i)lc:idablc  or 
traversable.  Suppose  he  appropriates  the  very  money  received 
to  the  purchase  of  merchandize,  and  yet  pays  all  orders 
drawn  upon  him  ;  no  action  lies.  When,  therefore,  the  defen- 
dants say  that  the  treasurer  was  not  requested  by  the  plain- 
tiffi  to  jiay  OUST  the  money  received,  their  answer  Is  perfect, 
and  the  plea  is  good. 

'  Tbe  second  breach  is  for  not  paying  over  to  the  surperri- 
sbrs  or  to  their  order.  The  second  plea  to  this  breach  was 
Intaided  il^  raise  the  question  whether  tbe  treasurer  was  lia* 
bte;or  wairanied  to  pay  without  a  isri^  order.  If  not,  it 
lAiould  have  been  so  averred.  The  general  issue  of  iioit  est 
faetuM  would  have  admitted  an  order,  though,  in  &ct^  none 
mi^^ht  have  been  made.  The  true  question  is  whether  an 
order  was  made  and  presented  for  payment ;  and  the  plain- 
tifls,  by  refusii^  to  take  issue  upon  this  plea,  admit  t6at  they 
have  no  cause  of  action. 

The  third  breach  is  fyt  non-paymeni  of  orders,  Thetfahrd 
plea  to  ikia  breach  is  substautblly,  "  you  have  given  no  or- 
ders to  pay  over ;  you  have  not  caUed  me  to  an  account" 
In  answer  to  this  plea,  the  plaintiff,  instead  of  demurring, 
should  have  specified  and  set  forth  the  orders.  The  alle- 
gation, that  the  treasurer  was  not  called  to  an  account,  is 
mere  surplusage.  At  law,  you  may  demur  for  duplicity,  but 
not  for  impertinence.  If  there  be  surplusage,  it  does  not 
hurt  the  plea.  An  actual  request  in  this  case  was  essential 
to  the  support  of  the  action,  and  a  special  request  ought, 
therefore,  to  have  been  stated  ;  the  licet  scepius  requisilus  was 
not  enou^  ;  it  ought  to  have  been  shewn  by  whom  it  was 
madei  and  the  tipQ  ai^  place  of  ^maiu^      that  the  cour^ 
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UTicA.     might  have  jud^d  whether  the  request  was  sufficient. 

(Comyn's  Dig.  Pleader  C.  69,  70,  6lc.)  The  breach  as 
averred,  varied  from  the  sense  and  substance  of  the  contract ; 
which  was.  that  Van  Cainpcn  should  pay,  according  to  law, 
'*  all  monies  wliu  li  should  come  to  bis  hnnds.  Merely  statlnt^, 
therefore,  tliat  he  refused  to  pay,  witliout  allegincr  thai  he 
was  requested  so  to  do  by  orders  duly  issued,  was  not  euough. 
(Comyn's  Dig.  Pleader,  47,  4^^.)  As  to  the  verification,  it 
\v;i5  unavoifl;Lhlp  t  the  defendants  were  obliged  thus  to  pleadt 
or  to  abandon  their  defence. 

Fool,  in  reply.  The  defendants  might  have  discharged 
themselves  from  liability  by  averring  a  readiness  at  all  times, 
by  the  treasurer,  to  pay  the  monies  received  by  him.  The 
question  upon  this  point,  argued  by  the  counsel,  does  not 
arise  under  the  state  of  the  pleadings.  It  was  not  necessary 
that  it  bh(Hild  have  been  averred  that  the  orders  were  in  wri- 
ting. That  they  were  so  may  be  supplied  by  proof  Nor 
will  the  plaintiffs  be  required  to  set  out  the  particular  orders, 
as  it  would  lead  to  great  prolixity  of  plending.  The  last  plea 
is  rliargeable  with  duplicity ;  the  pl-untiffs  could  not  o 
taken  issue  upon  it,  without  presentii^  a  new  point  in  the 
case.  Atf  to  the  validity  of  the  bomL  Being  given  under  a 
statutory  proviaton,  and  the  treasurer  obligated  to  pedonn  his 
duty  according  to  law»  the  bond  and  the  statute  are  in  pari 
wwtmot  and  must  be  oonstraed  together.  (5  Coweii»  468.) 

By  the  Court,  Si'therland,  J.  The  2nd  plea  of  the  de- 
fendants sets  up  a  variance  between  tlie  hond  given  by  the 
defendants  and  the  form  prescribed  by  the  statute.  The  stat- 
ute (2  R.  L.  139,  sect.  6)  directs  that  the  bond  given  by  the 
treasurer  of  a  county  shall  be  conditioned  as  follows :  *'  That 
he  shall  well  and  faithfully  execute  the  office  of  treasurer  of 
such  county,  and  pay  all  monies  which  shall  come  to  his 
hands  as  treasurer  according  to  law,  and  render  a  just  and 
true  account  thereof  to  the  said  supervisors,  or  to  the  comp- 
troller of  the  state  when  required/*  The  condition  of  the 
bond  in  this  case  is,  ««ThaA  the  said  Moses  Van  Campen  shall 
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\veH,  Uuly  and  faithiirHy  eMote  and  perform  the  duties  of  mcA, 

treasurer  of  said  county  according  to  law."   There  is  noth-  August,  isaa. 

ing  in  the  bond  which  is  not  prescribed  by  the  Btatute»  and  Anlgmf 

it  contains  in  substance  every  thing  that  the  act  requires.  v. 

Its  kgal  efot  and  operation  is  die  same.  It  binds  the  troas-  ^^"^  ^^^^ 

ornr  to  eseoife  ibe  duties  of  his  office  accordiDg  to  kw»  and. 

one  of  his  diitise  is  to  account  for  the  monieB  received  by 

him  ivto  rsquiied  by  the  supervisors  of  the  oounty  or  the 

cqiQptrottsr  of  the  state.  The  act  does  not  declare  that  a 

bond  ui  any  other  form  than  that  prescribed  shall  be  void  as 

does  the  act  ^^emoemi^  sher^$  and  ikdr  dal&B$r  (I  IL  L. 

4S3,  sec.  19.  Strong  t.  Tamfidm,  8  Johns.  R.  98.)  The 

plea  is  therefore  bad  and  the  demurrer  is  well  taken.  But 

if  the  variance  were  material,  I  should  doubt  whether  it 

could  be  takeu  ail  vantage  of  by  plea.   It  is  nut  an  i^mible 

fact. 

The  next  pica  demurred  to  is  the  5th  plea  to  the  first 
breach.  This  breach,  it  will  be  recollected,  charges  Van 
Campen  with  havin?  receivrd  as  treasurer,  large  sums  of  the 
public  money,  amounting  to  83000,  which  it  alleys  hewrong- 
fully  and  fraudulently  emhf  zzkd  a?id  converted  to  his  men  use. 
The  defendants  plead  in  bar  of  this  breach,  that  Van  Camp- 
en  has  not  been  requested  by  the  supervisors,  or  by  any  oili- 
er person  authorised  to  make  such  request,  to  pay  over  the 
money  in  the  said  first  breach  mentioned.  The  plea  admits 
the  fraudulent  embezzlement  as  alleged  in  the  breach,  and 
answers  it  by  averring  that  Van  Campen  had  never  been  n* 
quested  by  the  pjaintiffs  to  pay  over  the  money  to  then*. 
Whether  the  teim  embeziUe  is  sufficiently  definite  and  precise 
to  stand  the  test  of  a  special  demurrer  may,  perhaps,  be 
qinestionable*  Bat  tipon  general  demnirer  it  is  sufficient: 
it  means  the  appropiiation  to  one's  selC  hf  a  breach  cftruitf 
of  die  property  or  money  of  another.  The  term  necessaiily . 
imports  finmd  and  breach  of  trust.  The  tmsnrar  ms  aol 
entitled  to  a  demand  of  the  public  monies  m  his  hands,  when 
be  admitled  that  he  had  fiavMeDtly  appropriated  iIm  to 
bisownuse.  The  demurrer  to  this  plea  is  also  well  takm. 

Vol.  in.  n 
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iTicA,  The  cause  of  demurrer  assigned  to  the  2d  plea  to  the  aeC" 
Ai^uBt^^^.  ^jjj  breach  is,  that  it  concludes  with  a  mificatton^  whereas 
,  Goold  it  should  have  concluded  to  the  country.  The  brcrrrh  al- 
Wantf  ^^^S^  ^^^^  Campen  accounted  with  the  plaintiffs  and 
was  found  to  be  io  arrear  and  tndehted  m  tike  further  sum' 
of  taoOOt  and  that  not  r^[ardiog  his  duty,  dec  he  wholly  and 
iiMiUidy  refused  fo  pay  4ner  the  ioii  ifvuh 
ney  to  Ike  smdpJaint^soriheir  order^ Mtmgh  Ihm  mndikarte 
partuuUarly  requested  so  to  do.  The  plea  aven  t^aii  Van 
Campen  never  was  requested  to  pay  over  the  money  m  hia 
hands*  Sec  and  oondodes  with  a  verification^  I  am  incKn- 
ed  to  tllttnk  tiiat  the  allegatioa  k  the  breach  of  a  request  or 
demand  is  sufficiently  explicit  to  amount  to  a  positive  aver- 
ment, and  that  the  plea  should  have  concluded  to  the  coun- 
try ;  and  is  therefore  bad  on  special  demurrer.  The  3d 
plea  to  the  third  breach  is  also  bad  for  concluding  with  a  ver- 
ification; besides  it  is  double.  Judgment  for  plaintifl&  on  ail 
the  demurrers,  with  leave  to  defendant  to  amend. 


Gould  and  others  vs,  Wabwbr. 

latnaeiioiiai    £ikor  from  the  New*Yoric  conunoo  ][deaa.  Wamer»  a« 

it  i^not  necc^  assignee  of  the  sherifT  of  New- York,  declared  in  the  court  of 

tT^t^         common  pleas  against  Gould,  Banks  and  Gumming,  of  a  plea 

Uteof  Uied©.  tiiat  they  render  to  him  $1740,  for  that  wliercas  the  plaintiff 

on  the  6th  of  February,  1827,  at  the  first  ward  of  the  city  of 
action  of  TT-  *  . 

pJeTin  in  and  j\'ew-York,  in  a  certain  store,  distrained  the  goods  and  chattels 
MB,  fortjien^  of  Edward  B.  Gould,  one  of  the  tlofcndants,  for  a  certain  sun* 
^wfaich  ^  liue  him  for  rent ;  that  £.  B.  Gould  posecuted  a  pkmt  ia 

nado ;  nor  to 

»?er  the  making  of  an  affidavit  previous  to  a  diatiOM  for  rent  in  the  city  of  JNew-York  *  hoc 
to  ftats  the  aTowiy  or  cognizanoe. 

Althonph  a  party  takPF?  jndpment  for  a  retTim  r»f  the  jjooda,  he  is  entitled  to  an  a?;sr^inent 
of  the  replevin  bond.  And  aujr  defendant  in  a  replevin  suit,  in  caae  of  dt»treM  ior  rent,  u  enti" 
tied  to  Mch  SMlgmiMBt 

The  condition  of  the  bond,  that  the  party  BhaH  prosecute  his  suit  wifh  effect,  is  broken  when 
ya^nxMiimmn  againal  him;  and  the  defendant  in  the  suit,  m  such  caae,  is  entitled  to  an 
MH^iBiiMiiiflf  Hm  tend. 

A  return  of  the  gixid*  to  the  ^hori/fi*  no  antv^'t-r  to  the  action.    The  return  rtquirr(>  hv 

the  bond  k  a  lelnm  to  the  pax^  fmai  whMn  they  woe  taho^  ia  pqmwnce  of  the  iudgnvnt 

Replevin  bondg  are  not  within  the  nKajiing  of  the  act  rt^uiring  an 
and  an  ■  wfmitiiint  of  damafea.  T)w  judgnaeat  ii  eaterad  for  the  jienoiiy, 
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replevia  for  the  taking  of  the  goods  ;  that  the  sheriff  took  a  ^  ^'TIca»^ 
boud  from  the  defendants  in  double  the  value  of  the  goods 
{the  value  having  been  duly  ascertained)  tu  liiin  in  the  name 
of  his  office,  in  the  sum  of  ^i74(>,  lu  Iv  paid  to  him,  &c.  or 
assigns,  reciting  the  bond  and  condition  in  the  usual  form) 
and  made  deliverance  of  the  goods  to  E.  B.  Gould     That  at 
the  next  court  of  common  pleas,  K.  B.  Gould  appeared  and 
declared,  (in  die  usual  form  of  a  declaration  in  replevin,)  that 
at  a  subsequent  term  such  further  proceedings  were  had,  that 
it  was  considered  and  adjudged  by  the  said  court,  that  the  said 
plaintiff  should  have  a  letum  of  the  said  goods,  as  by  the  re* 
cot4  *Dd  proceedmgs  more  fully  appears.   The  plafntifi*  then 
^vers  that  the  said  £.  B.  Gould  did  not  mnkc  a  return  of  the 
saidgoodii  according  to  the  form  and  effect  of  the  oonditioit 
of  the/writi^g  oUigatoiy,  but  wholly  neglected  and  refosed» 
and  ittU  Delects  and  refines  so  to  do,  whereby  the  bond  be- 
'Gane'  Iqdeited  to  the  sheriff;  'aad  that  afierwaids,  aa^  Slq* 
the  sheriff ddy  assigned  the  same  to  the  plaintifi^  wfasfeby  an 
action  hath  aoemed  to  the  plaintiQ  to  demand  and  have  the 
vid  Mm  of  il740.  Yet»  dbc  (eommoa  conolnsion.) 

The  defendanu  pleaded  that  on  the  ddivenuide  of  tHe 
goods  bf  the  ah^^thf^  were  deponted  by  Bt  B.  Ctould,  one 
of  the  defendants,  in  the  costody  of  Godd  and  Cumming» 
the  other  two  d<^odants,  as  an  indemnity  and  security  to 
them  for  the  forth-coming  of  the  same,  in  case  a  return  should 
be  adjudged  in  the  replevin  suit.  That  altci  wards,  at  or  be- 
fore the  day  when  the  said  goods  ought  to  have  been  return- 
ed and  delivered  according  to  the  condition  of  the  bond,  iheyt 
the  defendants,  did  make  a  return  of  the  same  to  tlu^  sheriff 
of  New- York,  who  took  the  same  away,  and  of  this  they  put 
themselves  upon  the  coimtry. 

The  plaintiff  demurred,  and  tho  defendants  joined  in  de- 
mmrer.  The  court  decided  in  favor  of  the  plaintiff,  who 
took  judgment  for  the  penalty,  six  cents  damages  and  the 
costs  of  increase.  Onthia  judgment  a  writ  of  error  was  sued 
out. 

8,  D.  Craig,  for  plaintiifs  m  error.  The  declaration  is 
defective  in  not  avenii^  m  aghl»  xjiipntUf  m  mahe  the  dii» 
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,  trriCA.  trM ;  tho  party  Bboaki  haveitiitod  a  pnemman  due  to  hun 
Aiaiq^  ittt.  1^  i^ty  3||j  yerified  the  sane  by  affidavit,  and  he  shoidd 
have  set  forth  the  estate  of  which  he  wai  aeused.  Id  Eqg* 
kod  a  moie  general  ibim  of  pledGqg  is  ailovred  by  a  atattt* 
tofyimyvisioii,  wUoh  has  not  been  adopted  here.  (1  Johns. 
R.  SSd.  10  id.  434.)  Without  shewh^  the  estate  of  the 
landlord  and  the  right  tp  distmb,  no  t^ht  to  the  assigmneDt 
of  the  bond  appears.  The  plea  might  have  been  property 
in  a  stranger,  upon  which  the  defendant  in  replevin  might 
have  judgment  of  letLiin;  but  not  ha.\'mg  avowed  or  made 
cognizance,  would  n  it  be  entitled  to  an  assignment  of  the 
bond.  The  judgment  taken  by  the  defendant  in  tiie  replev- 
in suit  was  a  jud^ent  of  retorno  Jtahendo  ;  having  taken  the 
ctHnmon  law  juiigiiient  and  not  pursued  the  remedy  given  by 
statute*  he  is  bound  to  proceed  against  the  sheriff  and  his 
pledges,  under  tlie  fourth  section  of  our  act.  He  was  not 
entitled  to  an  assignment  of  the  bond,  the  planititfs  in  the 
replevin  suit  having  appeared  and  prosecuted,  andgivcii  Intn 
an  opportunity  to  obtain  his  rent,  if  he  was  entitled  to  any, 
in  one  of  the  modes  prescribed  by  the  statute ;  and  he  having 
nsgleoted  to  avail  himself  of  the  remedies  given  by  the  stat* 
Mo^  is  now  limited  to  the  proper  and  appropriate  remedy  of 
rtiamot  and  the  lemedy  against  the  sherifif  and  his  pledges* 
It  is  esid  in  10010  oaaasp  that  the  avowant  in  reptevin^ 
iBBRlof  a  jpka  in  kn%  may  stop  short,  take  an  asdgnmani  and 
one  the  sofetiesb  beoaose  the  phuntiff  has  not  proseouted  his 
ailisseik^w^.  The  plea  m  this  case  meets  the hteach  as* 
Signed,  and  shews  the  bond  not  to  have  been  forfeited.  That 
QoiiU  only  have  been  shewn  by  averring  the  issung  of  the 
mil  of  retoraeend  a  retnra  of  ekngala.  This  aveiment  was 
essential  (18  Johns.  R.  486.) 

B>  W,  IVomsTfin  poKk  per*  The  deoburation  is  good,  and 
aooording  to  approved  forms.  (3  Cutty's  PI.  gig.  S  id, 
844.)  But  the  |dea  is  bad.  In  the  first  piaoe  it  alleges  a 
retem  (so  called)  to  the  sheriff  not  after  Judgmsnt,  and  a 
writ  of  retomo  hdtendo  issued,  but  at  or  before  the  day  when 
the  goods  ought  to  have  been  Tetomedr  leaving  the  time 
wifeoUy  indefinite,  whether  before  or  alter  judgment,  aud  con- 
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tainii^^  no  averment  of  the  issuing  of  such  wht,  in  aUs&c- 
tion  of  \vhi(  h  the  return  was  made. 

The  judginent  in  this  case  is  correctly  entered  for  the  pen-  Gould 
alty.  Where  the  statute  calls  for  an  inquiry  of  damages,  it  is 
with  a  view  to  execution,  not  to  the  amount  of  the  judgment 
(1  Archb.  Pr.  64.  2  Seiion^s  Pr.  177.  8  Jolms.  K.  111.  15 
id.  474.  t;  Cowcji,  57.  1  Taunt  218.)  And  an  entry  of 
an  award  for  such  intiuiry  may  be  after  the  judc'rnrnt.  (14 
East  401.)  In  case  of  a  judgment  on  demurrer,  the  statute 
specially  contemplates  such  enquiry.  (1  R.  L.  518.)  If^ 
hn^v>ver  there  be  any  irregularity  in  the  case,  it  is  an  irregu- 
larity of  execution,  which  is  not  avaikbie  in  errdr.  (8  Johnsi* 
R.  141.  SCowen,  31.) 

The  case  is  not  within  the  statute,  and  an  inquiry  is  notiic*» 
<essary.  Tlie  statute  has  pirovided  a  special  nK>de  of  asoeN 
tainiqg  the  Taloe  of  goods  dfstniinedfinrrefi^  prior  to  the  glvw 
hg  of  thebond.  (1  R.  L. 98.)  There  is,  thenfoto, nd  use 
in  as^ning  breaches  and  assessing  damages  after  judgment 
The  statute,  in  the  same  section,  providesthat  the  court  may 
bynde  give  such  relief  to  the  parties  upon  the  bond  as  shall 
be  i^greesiUe  to  Jostioe:  and  tiiat  such nde  shall  hare  tfie  ntt: 
tuie  and  eflbct  of  a  de^^asance  to  such  bond.  Thus  ^e  par* 
ty  is  protected  from  all  exaction,  and  the  landlord  limited  to 
his  just  dcmnnds  iigainst  the  principal  debtor.  But  it  is  settled, 
on  authority,  that  an  assignment  of  breaches  is  not  necessary 
In  an  action  on  replevin  bond,  any  more  than  in  the  case 
of  an  action  on  a  bail  bon  l.  (Dunlap's  Pr.  390.  2  Bos.  & 
Pul.  44().  3  Maule  Sf  Kv.  155.)  If,  however,  nn  awird 
of  inquiry  '  n  i;ihtto  h;i\  n  l^een  made,  the  court  will  permit  the 
requisite  entries  to  be  made,  agreeably  to  the  case  of  14 
£ast 

In  answer  to  the  other  side,  the  avennent  in  the  declara- 
tion of  the  issuing  of  the  writ  of  retomo  hahendo,  is  unneces* 
«ry,  (2Chitt/s  PI.  222,  n.  b.)  The  feet  of  an  avowry  or 
cognizanee  need  not  be  stated,  even  under  the  English  stat* 
I3te;  (2Ch1tty,221,n.  z;  2Sellon's  Pr.  178;)  and  surety  it 
cannot  be  necessary  under  oui's,  which  directs  an  assign- 
tnent,  not  merely  as  in  the  English  statute, to  .the  avowant  or 
|)enon  making  epgnizance,  but  to  the  €^endeani  m  such  ac- 
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tioiL  It  ■  fau—lwasly  thwdbwi  wMmt  property  be  pMt 
odornot. 


<ft«  Cmi^  MABOTt  J.  The  imapal  questioiii  in  thai 
relate  to  the  a]kged  defects  In  the  declaration.  The 
in  enor  eeeni  to  him  applied  to  it  the  rules  of 
plaa£i^  In  a  replefm  suittaDd  to  hay«  confounded  then 
with  thoee.relatiDg  to  suits  on  replevin  bonds. 

It  was  not,  I  appreheod,  at  all  neoessury  for  the  phuntiff 
below  to  aver  in  his  declaration  the  making  of  an  affidavit  of 
Llic  amount  of  rent  due,  as  required  by  the  act  concerning 
distresses  for  rent  iu  the  city  of  New-York,  (Statutes,  vol,  3, 
156  c.)  In  an  avowry  in  a  replevin  suit  it  maybe  neces- 
sary, but  not  in  declaring  on  the  repieviii  boad.  The  same 
remark  disposes  of  the  objection  to  the  declaration,  that  it 
does  not  allege  tho  title  or  estate  of  which  the  defendant  in 
the  action  of  replevin  was  seised.  This  is  requisite  in  an 
avowry^  but  not  in  the  declaration  in  a  suit  on  a  repbvia 
bond. 

The  declaration  should  set  out  concisely  all  the  proceed-  ' 
iqgs  in  the  replevin  suit,  and  the  &ilare  in  fuliilling  the  coi^ 
dition  of  the  bond  i  hut  it  is  not  necessary  to  state  \hr  avow- 
ry  or  cogmnnce.  (Saunders  on  Pleading  &  £v  769,  70.  5 
T.R.  19ft.  3  Chit.  PI  460.)  In  the  suiton  the  replevin 
bondt  the  court  cannot  entertain  questions  as  to  the  suffi- 
ciency of  the  pleedipgs  in  the  replevin  8uif»  eepeoiaily  as 
these  pleadings  are  not  sprsad^  and  by  long  practice  and 
approved  modeof  pleadij^g,are  not  leqinirBd  to  be  spread  u|p> 
on  the  record  in  the  sntt  on  the  replevin  bond. 

It  is  iugedf  on  the  part  of  the  plaintiffii  ui  error»  thatthe 
defendant  should  have  stated  in  his  deckration  in  the  court 
below  the  avowiy  or  cognisanoe^  as  otherwise  it  csinnot  ap» 
peer  that  he  was  entitled  to  an  assignment  of  the  bond. 
Whatever  force  this  objection  might  have  in  proceedings  un- 
der the  British  statute,  I  think  it  can  have  none  in  proceed- 
ings under  our  replevin  act  The  statute  of  11  Geo.  2.  ch. 
19,  sec.  23,  authorises  the  assignment  of  the  repleviii  bond  to 
the  avowant  or  person  makkig  cognizance ;  but  our  statute 
is  broader ;  it  aiiows  assignments  to  drfemdanUf  avo wants  aad 
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OQgninfs.  (1  1L  I*  94)  MMtkmammry,  itkrOmt, 

to  shew  upon  tl>e  record,  to  entitle  a  person  to  prosacata  in 

his  own  name  upon  a  replevin  bond  is,  that  he  was  the  de- 
iendaat  in  the  replevin  suit,  and  had  a  judgment  therein. 

It  is  further  urged,  that  tlm  defendant  having  taken  tiie 
common  law  judgment  for  the  return  of  the  replevied  goods, 
and  having  neglected  to  avail  himaelf  of  the  statute  providing* 
for  an  inquiry  by  the  jury  into  the  nmount  of  rent  in  arrear 
and  tl^  value  of  the  goods  distrained,  and  to  take  judgment 
in  the  replevin  suit  therefor,  must  proceed  according  to  the 
common  law,  against  tlie  sheriff  to  get  a  return  of  the  goods* 
and  is  not  at  libf  rty  to  avaiJ  iiimself  of  the  proviawi  oi  the 
statute  authorizmg  the  assignment  of  the  bond. 

There  are  many  cases  in  the  books  to  shew  that  where 
the  plaintiff  takes  judgment  for  the  return  of  the  goods,  he  is 
entitled  to  an  assignment  of  the  replevin  bond.    The  case  oC 
GuriiUn  V.  Holbrook,  (1  Bos.  6t  Pul.  410,)  wiiare  tiw  jwig- 
ment  in  rapleviii  was  ki  this  oasob  simply  for  a  retunw  tii0 
plaintiff  pioseciilad  as  the  aasfgnee  of  the  replevin  bond,  and* 
hia  right  to  sue  io  that  cJiancler  was  not  qoeationed   In  a 
laie  ease,  Twrmr     TWaer,  (d  Brod.  Ik  Biag*  107,}  tba 
plaintiflS  after  a  judgment  Ibr  the  return  of  the  goods,  took 
an  assigDmcot  of  lha  bond;  and  the  mnt  ny,  that  althov^ 
it  appears  from  the  dedaialion  thai  a  return  of  the  goodsi 
dice;  was  awarded,  yet  the  avowant  has  Us  eleoCkm  whether 
he  will  proceed  by  a  writ  ds  fU&mo  Aaftstub^  or  hgr  thecoom 
he  has  pursued ;  namely,  the  iisuing  a  writ  of  Inquiry  m- 
der  the  statnte.   It  is  true,  that  in  this  case,  in  additkm  to 
taking  the  common  law  judgment  dt  rotomo  kabendo,  the 
plaintiff  had  executed  a  writ  of  inquiry,  and  had  judgment 
for  his  costs  and  the  arrears  of  rent,    Tliis  case  not  only 
sliews  that  after  the  plaintiff  has  taken  the  common  law  judg- 
ment for  a  return,  the  replevin  bond  may  be  assigned;  but 
it  refutes  the  position  cf  the  plaintiffs  in  error,  that  the  pro- 
c/ediiigs  under  thr  statute  to  assess  damages  and  award  ex- 
ecution, are  a  supersedeas  or  a  defeasance  of  the  bond.  The 
court  cxjiressly  say,  that  it  is  clear  from  the  lanrfimcre  of  the 
act,  that  the  legislature  meant  to  give  the  avowant,  or  person 
maJung  cogni»UM»,  a  farther  and.  additiooai  lecuhty,  and  to 


M  '  ejom  nr  rat  sonsn  MmM* 

uTicA,  pbce  him  in  a  bcitler  aftuation  llian  he  was  k  mider'thd  Itw 
Angmt        39 II  the  act  was  pasted.  Oar  ftatuto  does  not 

'bvm'    cosibe  thte  advantage  10  an  avowant  or  cognizor,  but  ex* 
^7-       tBoda  it  to  every  defendant  in  reptem  in  caae  of  a  dktrew 
for  rent. 

B&fote  the  act  authorising  the  assignment  of  replevin 
bonds,  defendants  in  veplevhi  soils  who  had  obCafaisd  judg- 
ments, Were  driven  to  poreue  their  remedies  by  intricate  pro- 
ceedings against  sheriffs,  if  insufficient  pledges  had  been  ta- 
ken ;  or  to  carry  on  their  suits,  in  case  the  pledges  were  suf^ 
ficient,  in  the  name  of  the  sheriffs.  To  remove  the  delays 
and  inconveniences  of  such  a  course  of  proceeding,  the  act 
\\  as  passed.  The  object  of  allowing  the  assignment  was,  to 
aid  in  enforcing  the  common  law  judc^ment,  and  not  merely, 
as  fa  contended  on  the  part  of  tiic  pl  iiiititfs,  to  procure  the 
app^rance  of  the  plaintiff  in  replevin.  The  books  are  full 
of  cases  in  which  it  appears  that  assignments  of  bonHs  have 
been  taken,  and  snits  maintained  upon  them  in  the  name  of 
the  assignees,  where  the  plaintiffs  in  the  replevin  suits  have 
appeared  therein,  aiki  even  after  judgments  have  been  ob- 
tained against  them  according  to  the  provisions  of  the  statute 
'  of  17  Charles  2  ch.  7.  In  Ferreanr.  BevaUj  (B  Banu  dc 
Cress.  984»)  after  a  full  discussion  and  an  extensive  view  of 
the  cases,  it  was  decided  that  the  plaintiff  in  a  lefdevin  bond 
suit  having  elected  to  proceed  under  the  statute^  and  aiker 
lie  had  actually  proceeded  under  it  to  execution»  was  not 
confined  to  that  remedy  alone»  but  might  take  an  asatgnment 
of  the  refdevin  bond  and  go  qgainst  the  sureties^  or  mig^t 
proceed  against  the  sheriff  (who  in  that  case  had  lost  the 
bond)  fef  hia  negligence  in  losing  it 

Another  objection  uiged  against  the  eufficiency  of  the 
dechuation  is»  that  it  does  not  shew  a  ferieiturs  of  the 
bond.  The  bond,  it  is  said,  is  not  ferfeiled  tiUthmhaa 
been  a  de&nlt  in  not  letuRung  the  property,  and  that 
the  sitteties  are  not  bound  to  return  it  until  properly  called 
on  for  that  purpose  by  a  writ  <fe  retomo  habendo.  This 
objection  proceeds  upon  a  mistaken  notion  as  to  the  con- 
dition of  the  bund.  It  is  not  merely  for  the  return  of  ibe 
goods,  but  it  is  that  the  plaintiff  in  replevin  shall  prosecute 
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mk  wiA  effect    The  bond  is  furfcited,  and  the  defendoM  uncA, 
in  the  replevin  suit  liiay  take  an  assignment  of  il  wlica  lie  has  August,  18Sii 
obtained  judgment  against  the  plaintiff  m  the  replevin  suit, 
( j  iiain.     Cres.  284.    Carthcw,  24a  519.    1  Bos.  &l  Pul. 
140.    2  Wilson.  41.) 

Havine^  adjLKlL'r'd  that  the  objections  to  the  declaration  arc 
iH't  well  founded,  the  plea  is  next  t  j  be  considered.  If  the 
bond  is  forfeited,  fis  the  authorities  show  it  is,  by  the  unsuc- 
cessful prosecution  of  the  replevin  suit,  the  plea,  which  only 
sets  up  a  return  of  the  goods  to  the  sheriff  according  to  the 
co^dUkm  of  the  bond,  is  no  answer  to  the  action.  It  doef 
not  answer  for  the  noD-fuifilment  of  that  part  of  the  condi- 
tion which  relates  to  ]m>8ecuting  the  replevin  suit  wUk  effecL 
Besides,  the  plea  does  not,  I  think,  state  a  suffident  return. 
The  ratarn  mentioiied  in  the  bond  is  not  a  re-delivery  of  the 
foods  to  the  sheriff;  but  is  the  return  orderered  by  the  judg- 
ment of  the  court  in  the  feplerin  suit ;  and  that  jad|gaientis 
a  return  to  the  person  from  whom  they  had  been  taken  by 
the  sheriff 

The  only  reouAung  question  to  be  oonridered  in  this  case 
is  vhedier,  there  is  any  enor  in  entering  judgment  for  the 
penalty  of  the  bond  without  aasignii^  breacbet  and  aseesn^ 
damages.  ]f  a  repleirni  bond  is  witlnn  tlw  operalbn  of  the  7th 
section  of  the  act  for  the  amendment  of  the  law,  (1  JL  Xb 
618,)  the  entry  of  the  judgement,  as  it  is  on  the  record  in  thw 
case,  without  assigning  breaches  aad  assessing  damages,  is 
erroneous.  Rcplcvia  bonds  liave  been  put  on  the  same 
footing  with  bail  bonds,  and  are  considered  not  to  be  within 
the  meanmg  of  tiiat  act  (3  Maule  4*  '^•e/w.  165.  Dun- 
hp,  390.)  It  is  also  stated  by  Mr.  Sell  on,  that  the  penalty 
of  the  bond,  if  forfeited,  is  a  debt,  and  judgment  must  be 
entered  tu  the  full  extent  of  it.  (2  Sellon,  177.)  The  sure- 
ties are  answerable  tu  the  amoDrit  of  the  goods  replevied, 
and  this  amount  is  ascertained  before  the  bond  is  given ; 
there  is,  thereibre  no  necessity  for  a  jury  to  inquire  into  the 
matter. 

Vol.  ilL  8 
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I'TiCA.  There  is  another  ronsun  for  exempling  replevin  bonrfg 
from  the  ojxiration  of  the  act  for  th*^  amendment  of  the  law. 
The  very  act  which  directs  the  bond  to  be  ^iven,  and  makes 
it  a.ssiqT!iib!e,  pro\'i(k's,  **  that  the  court  may  by  rule  give  such 
relief  to  the  parties  upon  such  bond  as  shall  be  agreeable  to 
justice."    (I  R.  L.  94.) 

T  am  therefore  of  opinion  that  the  court  decided  correctly, 
that  the  pica  was  insufTicient ;  and  that  there  is  no  error  in 
entering  the  judgment  in  the  court  below  to  the  full  amount 
of  the  bond. 

Judgment  affirmed* 


Rici  vf.  Mathbi,  survivor,  &c. 

When  A.  and  This  was  an  action  of  assumpsit,  tried  at  t'te  Albany  cir- 
B.  "ttIm^  ^.^^  ^  August,  1888)  before  the  Hon.  Jaheb  Eiiorr.one  of 


I  far  the 

P'^T*'        the  circoit  jodgos. 

wHTJt  SStaSi  'i*be  plaintiff  sued  as  the  first  endorsee  of  a  promissory  note 
to  bT^lmu  ^  ^  delendants,  Eltaa  Mather  and  FInlay  McNangb- 
•d.atft  pnoi.  ton,  to  Jasper  L.  Keeler  and  James  G.  Mather,  under  the 
Zk^^tte  P^rti^ip  name  of  Keeler  and  Mather,"  ibrthe  iomof 
i048,50,  dated  8d  October,  1825,  payable  90  days  after  date, 


I^a  i.  ^^ZZ  endorsed  by  the  payees  on  the  day  of  iu  date.  The  do- 
riom^ftndeui.  lendant  pleaded  the  general  issue. 

^       a  ^         defence  set  up  was  usury.  James  6.  Mather,  one  of 


a  t  ti  b**  endorsers,  testified  that  on  the  morning  of  the  .3d  Octo- 

purohaaer  of  ber,  1825,  Keclcr  and  Mather  and  Kinis  Mather  and  Com- 
^  pany  made  an  exchange  of  notes,  each  of  tlie  firms  giving 
the  other  a  note  of  t948,50,  (the  note  declared  on  being 
the  note  received  of  Mather  and  Company.)  Money,  he 
said,  was  at  tljat  time  very  scarce  in  Albany.  Neither  note 
was  to  be  returned,  but  both  were  tn  he  paid.  Having  thus 
obtained  the  dofendants'  note,  he  called  on  the  plainiifT  and 
enquired  it  he  iiad  any  money  to  let,  to  lend  or  to  spare  ;  to 
which  the  plauitiff  answered  he  did  not  know,  but  guessed 
he  had.**  In  less  than  an  hour  afterwards,  he  called  on  the 
plaintiff  with  the  note  in  Question,  endoried  by  Keeler  and 
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Mather,  and  observed  to  the  plaiotifi*  that  "bethought  that  iTici, 
was  a  good  piece  of  paper.**    The  plaintiff  said  he  thoug'it  io  -A>«gi:«0829. 
too  ;  took  it  and  made  a  calculation  of  interest,  and  then  said, 
"  I  suppose  you  know  my  terms."    The  witness  answered 
that  he  did  not    The  plaintiff  stated  it  was  double  interest  or 
double   bank  discount,  and  at  the  same  time  said  tliat  ho 
could  lend  the  money  to  a  person,  who  was  then  a  bank  di- 
rector, on  the  same  terms.    The  witness  said  he  would  take 
the  money,  and  looking  at  the  calculation,  found  that  the  sum 
of  830,82  was  discounted.    He  received  the  balance.    Keeler  . 
and  Mather  failed  before  the  note  became  due,  and  the  de<»f 
fendant  Matlicr  has  stopped  payment.  .  .o 

The  plaintiff  proved  tliat  Keeler  and  Mather,  and  another  i 
firm  with  which  they  were  connected,  viz.  "Keeler  and  Ro- 
gers," made  assignments  of  their  property,  on  the  22d  and 
29th  October,  1825,  for  the  benefit  of  certain  creditors ;  thit 
in  a  class  of  creditors  provided  for  by  those  assignments,  tlie 
defendants  are  included ;  and  that  from  tlie  monies  collected, 
and  which  would  probably  be  collected,  those  creditors 
would  receive  from  five  to  six-sixteenths  of  their  debts.  The 
note  of  Mather  and  Keeler  is  now  held  by  the  defendants.  Ai 
verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
this  court. 

S.  A,  Foott  for  plaintiff.  The  note  being  an  available  se- 
curity in  the  hands  of  Keeler  and  Mather,  the  subsequent 
transfer  was  no  more  than  a  sale  of  the  note,  and  although 
sold  at  a  discount  of  twelve  per  cent,  the  transaction  is  not 
usurious.  There  is  no  express  authority  as  to  the  effect  of  an 
exchange  of  notes  ;  but  a  mutual  promise  is  a  good  consider- 
ation for  a  contract.  The  failure  of  one  party  to  perform  hia 
contract  does  not  discharge  the  other.  The  note  received 
by  the  defendants  is  available  to  the  amount  of  45  per  cent 
The  notes,  in  an  action  between  the  original  parties,  might 
probably  be  set  off  against  each  other ;  but  the  failure  of  one 
is  no  discharge  of  the  other.  The  decision  of  this  court  in 
16  Johns.  R.  44,  is  considered  as  conclusive  upon  the  ques- 
tion, that  if  a  note  is  once  available  to  the  holder,  a  subse- 
quent transfer  of  it,  upon  terms  hard  and  oppressive,  will  not 
render  it  usarious. 
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VTicA,      /.  T.  B,  Fan  Vedaatf  for  defendant  In  Fieym^  ir.  Md- 
wardSf  (Cowp.  119,)  Lord  Mansfield  admitted  endenoe  ta 

'^^^     shew  that  in  the  transaction  in  that  caset  there  was  no  inten- 

tion  to  cover  a  loan  of  money.  He,  however,  observed,  that 
the  view  of  the  parties  must  bo  asrrrUuncd,  to  satisfy  {\uj 
court  that  there  is  a  loan  and  borrowing;  that  the  substance 
was  to  borrow  oa  the  one  |iart  aiki  to  lend  on  the  other ;  and 
were  the  real  truth  is  a  loan  money,  the  wit  oi  a  man  cannot 
find  a  shift  to  take  it  out  of  the  statute.  This  exposition-  >t  the 
statute  is  cited  with  approbation  in  Dunham  v,  Dey,  (13  Johns. 
R.  44.)  Apply  the  rule  thus  laid  down  to  the  circumstances 
of  this  case,  ami  u<Ac  in  question  must  be  declared  usur- 
ious. It  was  made  for  the  purpose  of  borrowing  money 
The  object  of  Mather  was  to  borrow  ;  of  Rice  to  lend  ;  and 
in  the  lai^^oageof  Xiord  Mantfield»  in  real  truthi  it  was  a  loan 
of  money. 

The  note  was  made  for  the  purpose  of  raising  money  on  it* 
WlieD  il  became  payable^  liad  it  not  been  disoouDtedf  the 
payees  could  not  have  sostaiiied  an  action  on  it  i^nst  the 
toaker ;  and  bei^g  dtscounted  aft  a  higlier  premium  than  tfaa 
legal  lata  of  inteiest,  the  transaodoii  is  nBorious  and  the  note 
rwL  (17  JohnsL  R.  na) 

Fooi,  in  reply.  The  maker  of  the  note  cannot  object  nsu- 
ry  between  the  payee  and  the  endorsee.  Conoedhig  the  notes 
were  made  for  the  purpose  of  raisiiig  money,  after  the  ez- 
chai^,  they  were  the  abeohite  property  of  the  hoUenk 
Neither  note  was  to  be  returned ;  both  wereto  be  paid.  On 
tfie  trial  lof  the  canse,  the  defendant  held  the  note  of  Keeler 
and  Matber,  wbioh  wastfaen  good,  to  a  certain anx>ant ;  and 
to  that  amount,  a  defence  could  not  have  been  made^  even  in 
a  smt  by  the  original  payees. 

By  ike  Court,  Savaos,  Ch.  J.  The  only  question  is 
whedier  this  was  a  usurious  transaction.  According  to  the 
vniftnn  decisions  of  this  court,  it  clearly  vvas  not.  The  note 
was  given  for  a  valuable  consideration ;  it  was  an  available 
iBitTunient  in  the  hands  of  the  or^gma]  payees  ;  there  was  no 
anuiy  in  its  oiigmal  ooooootioii,  and  thoefore  a  purchase  of 
it|  or  a  discounting  of  it,  at  a  sum  less  than  tiM  foosi  does 
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not  taint  Ifae  note  itielf  with  niurjr.  Uiuiy  to  nmdidate  the  vtka; 
note*  must  eiift  between  the  origina]  partiei  to  it;  but  when 
ai  between  maker  and  payee,  the  maker  has  received  value   ^  Rim 
ibr  the  note  he  giw,  it  b  of  no  oonaaqiieDoe  to  him  what 
prioe  the  hoUer  gave  for  it  He  had  .itahie  himself  and  there- 
fore must  pay  it  When  a  note  is  nmde*  not  upon  valui^ole 
consideration,  but  for  the  purpose  of  having  it  discounted  at 
a  rate  exceeding  lawful  interest,  then  the  usury  entering  into 
its  concoction,  it  is  void.     So,  had  it  been  agreed  in  this  case, 
after  James  G.  Mather  called  on  the  plaintiff  aiid  ascertain- 
ed his  terms  that  sucli  a  note  as  the  one  in  question  should 
be  produced  for  the  purpose  of  being  so  discounted,  and  the 
defendant  had  lent  his  name  to  accommodate  James  G.  Ma- 
ther or  Keeler  and  Mather,  there  can  be  no  doubt  that  the  note 
would  have  been  usurious  and  void.    This  distinction  runs 
through  all  the  cases.    Dunham  v,  Dey,  (13  Johns.  R.  40,) 
was  a  case  where  a  number  of  notes  were  given  upon  a  pre- 
vious usurious  contract;  there  the  notes  were  held  void. 
Jlfwui  v.  Commission  Co.  (15  Johns.  R.  44,)  was  a  case  of  a 
dlffeient  description ;  Uie  bill  in  the  hands  of  the  payee  was 
an  availahle  instrument,  and  had  lie  retained  it  till  due,  he 
might  have  maintained  a  suit  upon  it ;  it  was  sold  to  the 
plaintiff  for  near  #150  less  tlian  its  face,  though  it  liad  but 
sixty  days  to  run,  yet  that  was  held  to  be  a  purchase  of  the 
not  a  loan  to  the  acceptor.  In  that  case  Mr.  Justice 
Speooer  said,  **  The  prinapd  is  too  weU  setded  to  be  ,qiiM: 
tlooed,  that  a  bill  fioe  from  nsovy  in  its  odDcocdom  m^'be 
add  at  a  discount,  by  aHowug  the  purchaser  to  pay  less  for 
it  1^  it  would  amount  to  at  ^  legal  rate  of  intmaf  for  die 
dtae'^die  hinhasto  run."  I  know  of  no  case  cbnta^iiiag  a 
ooiiirary  doctrine;  and  this  seems  to  me  entirely  decisive  olf 
daiGua.  The  plaintiff  is entidad  to  jodgroant 
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TTICA. 

AuguHt,  1823. 


Booth  p».  Smith. 

'Fho  ftcoep.  Demukkkr  tu  plea.  Thp  declaration  is  iii  assum/isi!.  The 
■iiiSi  ihii/li^  ^^^^  count  is  on  a  due  bill,  made  by  the  defendant  to  the 
ft  creditor  of  plaintiff,  ibr  the  sum  of  8400,  dated  17th  March,  1826,  pay- 
{feri^unftff  '^^'^  demand.  The  declaration  also  contains  the  com- 
the  whole  ft.  mon  money  counts.  The  defendant  to  the  first  count 
pleaded,  that  before  the  coauneiiceiiieDt  of  the  suit,  to  wit, 


jriren      hit  on  the  15th  April,  1826,  an  account  wai  atated  between  the 
^^^h.  ^  plaintiff  and  defendant,  of  and  concerning  the  money  in  the 
mcnt  of  the  said  first  count  mentioned;  that  the  defendant  was  found  in 
aulcmUon      arrear,  and  indebted  on  account  thereof  in  the  sum  of  $270, 
ftnd  Buch  ftc  fo|.  which  suiQ,  be  then  and  there  dcliyered  to  the  plaintiff  a 
bepSndTteliv  pronuBsorv  note,  made  by  A.  D.  Jooes,  S.  D.  Jones  and  An- 
m  the'^^uri!^        Jones,  bearing  date  the  15th  April,  1820,  by  which  the 
Mt«.         makers  promised  to  pay  to  him,  the  defendant,  or  bearer, 
one  year  after  the  date  thereof  the  sum  of  $270  with  inter- 
est ;  tliat  at  the  time  of  the  delivery  of  the  last  mentioned 
note  to  the  plaintiff,  he,  the  defendant,  endorsed  the  same 
and  ordered  the  contents  thereof  to  be  paid  to  the  plaintiff; 
that  the  plaintiff  then  and  there  accepted  and  received  the 
said  last  mentioned  note  hr  and  on  account  and  in  fbll  sat- 
isfaction of  the  note  in  the  first  count  of  the  declaration  men- 
tioned.   By  reason  whereof,  the  makers  of  the  note  and  he, 
the  defendant,  as  the  endorser  thereof,  then  and  there  be- 
came and  sLili  are  liable  to  pay  the  same,  according  to  its 
tenor,  concluding  with  a  verification  and  prayer  of  judg- 
ment, &c   The  plaintiff  demurred,  and  the  defendant  join- 
ed in  demurrer. 

/.  B.  Boothi  in  pro.  per.  When  a  defendant  gives  his 
own  note  for  a  preccdeiu  debt,  the  plaintiff  may  declare  up- 
on the  originsd  consideration  and  recover  upon  it,  provided 
the  new  note  be  produced  at  the  trial  and  cancelled.  (8 
Cowen,  77.  16  Jolma.  R.  247.)  The  endorsement  of  the 
note  of  third  persoos,  and  the  admission  in  the  plea  of  the 
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defendant's  liability  to  pay,  in  pursuance  of  his  endor§emcnt»  utica, 
is  etjuivnknt  to  the  givini:  of  a  note  for  a  precedent  debt,  "^"J^jj^^^^' 
and  creuK  s  no  rights  or  liabilities  different  from  what  would  Bootk 
have  been  created  by  the  iriving  of  a  note,  This  case  is  dis- 
linguishable  from  that  of  Keat slake  v.  Morgan,  (5  T.  R. 
613,)  in  which  there  was  no  admission  that  the  defendant  was 
atillliahk  t<*  the  plaintiff  to  pay  the  amount  of  the  new  note. 
lAdeed  the  ai^gvinent  of  Bailey,  who  supported  the  pica  in  that 
tisie  tnaid^,  proceeded  on  the  groond  that  the  note  which 
had  been  endoreed  might  have  been  peid,  or  endoned  over» 
aad  th^  <tefendant  sulijeoled  to  an  action  at  the  tuK  of  the 
endorsee.  Not  eo  here ;  the  note  remains'  with  the  plaint^ 
and  the  defendant  admits  his  liabilily  to  pay.  How  then 
iaihis  case  dietinguiahable  from  that  of  6  Cowent  Nor  ia 
this  ease  lihe  that  of  Boyd  4*  Saifim  JXSdkeod^  ^ 
JohM.R.76w)  There  the  plaiatilb  were  held  inecltidedih)!^ 
reeowii^  beyond  the  sum  which  they  had  agreed  to  aooept 
in  salitfiictHNi  of  their  demand.  Here  the  plaintiff  does  not 
ask  to  receiver  beyond  the  amonnlof  the  new  aotep  but  cod> 
tends  that  he  may  reoover  that  amomil  under  the  old  note, 
by  dellveriDg  up  the  new  note  to  be  canoelied. 

/.  A.  Van  Dusurfknr  defendant  Had  the  note  of  the  do* 
fendaot  alms  been  given  to  the  pfauatiff  in  satlsfection  the 
amount  ibund  dnoi  so  that  the  extent  or  character  of  his  re- 
>popsihility  would  not  have  been  cfaaqged,  the  plea  would 
not  have  been  good  as  in  8  Cowen»  77.  Here^  howevert  the 
defendant  parted  with  a  subsisting  demand  against  tkirdper- 
mm$t  which  the  plaintiff  received  infutt  BoHsfadUnu  Although 
accord  and  sntisiaction  may  be  given  in  evidence  under  the 
general  issue,  it  may  also  be  pleaded.  (1  Chitty's  PI.  474, 
6.)  The  c^scs  oi  Boyd  JSuydam  y.  Hilchcock,  (20  Johns 
H.  7G,)  and  Jjt  Page  v.  McCrea,  (1  Wendell,  l(U,j  fuiiy 
support  the  plea.  The  case  of  Kearslul^  v.  Morgan,  5  T. 
R.  513,)  is  ill  ail  respecls  liice  it.  The  liability  oi'  ihe  dc- 
feudaut  admitted  by  the  plea  is  that  of  epdorser,  winch  is  a 
oonditionai  ros|M>uMibility. 
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PWOA»      ^  ^  Cvttri,  SuTBBiLAifD,  J.  The  pkM  »  unquettim- 

ably  good.  It  would  have  been  ^ood  by  way  of  acoofd  and 
satisfaction,  if  no  part  of  the  original  debt  had  been  paid  pri- 
or to  tiic  acceptance  by  the  plaintiff  of  the  last  note.  This 
was  expressly  decided  in  Boyd  6c  Suydtim  v.  Jl ifchcock,  (20 
Johns.  R.  76.)  It  was  there  held  that  if  a  debtor  gives  his 
note  endorsed  by  a  third  persoa  as  furtJier  seturiiy  for  apart 
of  the  debt,  which  is  accepted  by  the  creditor  in  full  suti^fac- 
tion,  it  is  a  valid  disrharcre  of  the  whole  of  the  original  (1<  bt ; 
and  it  may  be  pleaded  in  bar  as  an  accord  and  satisfaction, 
(ti  C ranch,  253.)  The  additional  security  required  by  the 
creditor  for  a  part  of  his  debt,  is  a  good  consideration  for  the 
relinquishment  of  the  residue.  {Le  Page  v.  McCrta^  1 
Wend.  172.  Kearslake  v.  Morgan,  5  T.  R.  513.)  This  doc- 
trine is  admitted  in  Hughes  v.  Whs&lert  (8  Cowen,  70,)  and 
die  diitinction  is  there  adverted  to  between  the  note  of  a  third 
person  an  i  that  of  the  debtor  himself  gnrea  ibr  the  original 
debt.  The  latter,  it  is  there  held,  cannot  be  plmdr  d  in  bar 
of  tiie  original  canee  of  adioo;  byt  the  plaiatiff  wiU  not  be 
peimitled  to  rooorar oothe  original  eoarideration^  mbn  he 
|>roduoefl  the  note  open  the  trial,  or  wtidhctoriljr  eocoonts 
for  it  The  authorities  npon  this  point  are  aH  referred  to  in 
that  ease* 

If  the  aooeptanoe  by  the  oreditor  of  the  note  of  a  third 
person  for  a  part  of  the  ariginai  dbfti  is  a  dischaige  of  the 
whole^  it  must  necessarily  operate  as  an  eztt^guishment  of 
fte  orighail  oonsidenition,  where  such  note  is  giien  for  the 
tdlofe  oflumnl  dw^  and  is  accepted  in  foil  saifafoction  of  it 
Akfaough  the  defendant  stiU  remains  liable,  the  character  of 
his  responsibility  is  cluuiged.  He  has  entered  into  a  new- 
contract  with  his  creditor,  who,  upon  an  adequate  consider- 
ation, (the  obtaining  the  note  of  a  third  person  as  an  addi- 
tional security  for  his  debt,)  has  agreed  to  look  to  tlie  defend- 
ant as  endorser  only,  and  to  relinquisii  all  claim  upon  him  in 
any  other  character.  He  cannot  be  charged  upon  the  ori- 
ginal consideration. 

Judcrment  for  defendant  upon  the  demurrer,  with  leave  to 
l^aintiff  to  repiy  on  payament  costs. 
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V. 

FkAHXLZN  Bank  to.  £.  &  H.  Rathono.  MtjmonL 

Tuid  was  an  action  cif  assumpsit,  tried  at  the  New- York  ^••t<^of 

money  paid  on 

Circuit,  in  Jum,  1828,  betore  the  Hon.  OeiWM  Bdwaepo,  &  note,  will  not 
one  of  the  circuit  judges.  ^  S^JS 

.  The  declaration  was  on  a  promissory  note  for  8497,30,  actkm,  (on  the 
dated  the  12th  May,  1824,  made  by  J.  H.  Cunninghjun,  pay-  ?J^erin'j  tad! 
able  in  90  days  to  E.  W.  A.  Baiicy,  and  endorsed  by  turn  and  ^JJJ  ^^^IImI 
by  the  defendants,  who  weie  eued  as  seGOod  endoaers.  The  the  party**^ 
defendants  pleaded  the  general  issue,  and  gave  notioe  of 

setoC     .  note,  wu  ig. 

The  question  in  this  case-  aiese  on  the  defeooe  set  up,  S^V^p|^ 
The  defendants  proved  that  the  note  in  question  was  re-  m nt.  thJ 
ceived  from  Bailey  in  szdkntfs  for  a  note  of  the  same  sum^^  ^ 
and  date  made  by  the  defendants  to  Bajley*  Thai  on  the  ^>  n  cndonNxi 
14Xfa  Jdne,  the  defendants  ohtainedthe  note  received cfBai-  dfe'bldST  ft 
ley  to  be  discounted  at  the  Fkanklin  Bank  to  their  credit  ''^"* 
Sitequently  notioe  was  reoeiviBd  at  their  oountiiiig  room»  iitii^  ^ 
from  the  Franklm  Bank,  that  the  note  given  fiy  them  li»  Bai-  ^^''^^^^ 
ley  was  payable  on  the  13th  August ;  on  which  day  an  agcol  fcrred  to  the 
of  the  defendants,  who  had  charge  of  their  business,  (they  S^^j^^  ^  '^ 
being  absent  from  the  city,)  sent  a  lad  to  the  bank  with  a  v«hirt*e  oon. 
check  to  pay  tlie  note.  The  hd  ii  turned  with  the  note  mark-  u»t  the'omki 
ed  J)  a  id.    The  agtjiU,  discuvciiii^'  tliat  it  was  nut  endowed  by  bob  to  «ndoi»» 
Bailey,  witldn  one  or  two  hours  afterwards  took  it  to  the  iMuiTatciieo?' 
bank,  otiered  it  to  a  teller,  and  requested  him  to  return  the 
check.     He  was  told  that  the  note  belonged  to  the  Hoboken 
Bank  ;  that  it  had  been  left  by  them  for  collection  :  that  the 
amount  had  been  carried  to  iheir  credit ;  and  that  the  pay- 
ment could  not  be  rescinded.    The  witness  stated  to  the  offi- 
cer of  the  bank,  that  ho  could  not  recoL'uize  the  application 
of  the  check  to  the  unendorsed  note  ;  tliat  the  defendants  had 
unsettled  accounts  with  Bailey;  were  under  responsibilities 
Ibr  him  independent  of  that  note ;  and  that  Bailey  had  died 
insolvent.   The  conduct  of  the  agent  .in  thus  repudiating  the 
application  of  the  cheek  to  the  payment  of  the  note  given  hy 
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uTicA,    the  defendants  to  Bailey,  was  oo  the  same  day  commwuca* 
August,      ted  to  and  approved  by  one  of  the  defendants*    The  note 
f^^^Buk  ttktBa  up  was  not  prodooed  on  the  trial,  but  its  non-produo 
Pyymffnit.  accounted  fer  to  the  salisfectioii  of  the  judge.  The 

defendants  proved  that  the  check  drawn  by  the  agent  was  in 
'  tfie  names  of  the  defendants,  on  funds  belonging  to  them  in 
the  Fhtnklui  Bank,  and  that  the  same  was  charged  to  them. 
They  further  proved  that  Bailey  was  indebted  to  them  ofi  a 
promissory  note,  in  the  sum  of  8250,  bearing  date  the  17th 
June,  1824,  payable  in  ninety  days  ;  aikl  in  the  sum  of  828 
27,  being  a  book  account  of  the  date  of  the  Ist  May,  1824  ; 
and  tiiat  he  died  insolvent  before  the  maturity  of  the  note 
lent  him. 

On  the  part  of  the  plaimifis,  it  was  proved  that  the  note 
taken  up  by  llie  defendants  was  di5?coi:ntcil  before  dne,  at  tiie 
Hoboken  Bank,  for  the  atcornmodaiion  of  Buiiey,  who  re- 
ceived the  avails  ;  that  the  note  was  delivered  to  the  bank, 
but  through  inadvertence  it  was  not  endotseti  by  Bailey, 
Sometime  after  the  note  was  discounted,  the  cashier  ot  the 
Hoboken  Bank  discovered  that  it  was  not  endorsed,  and 
sent  to  procure  Bailey's  endorsement}  bat  he  was  eithw  too 
10  to  do  it,  or  dead,  at  the  time  it  was  so  sent  The  note  was 
deposited  in  the  Franklin  Bank  for  collection,  and  that  tenk, 
upon  its  being  pakl,  credited  the  Hoboken  fiaak  with  the 
amount. 

The  judge  chaiged  the  jury,  that  if  they  found  that  the 
note  taken  up  at  the  IPtaiUin  Bank  wiili  the  check  of  the 
defendants  whs  made  for  the  aeeoiwnodatiop  of  Bwl^,  anft 
gwen  in  eKdnnge  ibr  ti»  note  ^leclared  on  in  this  case,  ami 
that  the  defendants  kaeW  that  BaileyS  mtent  was  to  pot  the 
same  into  cimdatMi,  the  defettdanls  had  MlioieBt  notice  M 
Mt  them  upon  the  inquiry,  whether  Baiey  had  tool  passad 
amythsirMe?  andthatftdblto^oftheMe  by  Baileiy  «« 
the  Hoboken  Bank,  and  his  meiving  the  amoimt  upon 
diaoouBA  from  thai  bank,  crested  u  that  bank  the  ngfat  to 
the  money  paid  into  the  Franklin  Bank.  The  counsel  fiir 
Ae  (letendants  excepted  to  the  charge.  The  jury  found  H 
verdict  for  the  defendants.  A  motion  was  now  made,  on  the 
part  of  the  plaintii&,  to  set  the  same  aside. 
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>  i{.  BogarduSf  for  plaintifis.   By  the  delivery  of  Um  note  utiga, 
to  the  Hobokea  Bank  ou  their  discounting  the  samey  the 
note  became  the  pro|}erty  of  that  bank,  who  had  a  rfght  to  ^hll^SCn^^ 
meive  payment  and  caooel  the  Qote.  Ao  asdgameot  of  a 
€hoa^  in  actioa need  not  bein  writing;  delivery  for  a  {wopev  'ww^ 
considetatifm  »  suQdent  (12  Jqhns.  R.  846.   17  id. 
10  id.  95»  849l)  Courts  of  law  ^Ul  take  notice  of  and  pro- 
tect the  i%[ht8  of  assignees  of  choiei  in  action.  (1  Johns.  C. 
6h  831.  8  Johns.  R.  435.  4  id.  403.  12  Id.  843.)  Tha 
defendaata  here  had  soch  knowledge  of  the  iacts  and  cir- 
cumstances as  imposed  upon  them  the  duty  of  inquiry 
whether  the  note  given  by  diem  had  or  iiad  not  been  nego- 
tiated 

■ 

I 

O,  Grijin,  for  defendants.  The  note  drawn  in  favor  of 
Bailey  not  having  been  endorsed  by  him,  the  defendants  bad 
the  same  defence  against  the  holders  of  the  note,  wluch  they 

would  have  had  against  Bailey*  had  it  remained  in  his  hands. 
As  against  him,  the  note  declared  on  in  this  case  would  have 
been  a  set  olf;  the  defendants,  besides,  had  other  set  offs. 
The  Hoboken  Bank  could  claini  aoLiiuig  under  the  law-mer- 
chant.   (1  H.  Black.  605.) 

The  note  having  been  paid  by  mistake  in  matter  of  fact 
the  defendants  had  a  ris:ht  to  revoke  the  application  of  the 
check,  and  to  direct  the  funds  to  tlie  payment  of  the  note  de- 
clared on.   (7  Wheaton*  14.  Douglass,  637.) 

By  the  Court,  Makct,  J.  The  note  given  by  the  defend- 
ants tC"  Bnilev  had  not  been  transtbrrL'd  hv  him  accordint^  to 
the  custoiii  of  oierchants.  The  holders  of  it  could  not 
therefore  maintaiu  an  action  upon  it  in  their  name;  but 
Bailey  had  assigned  it  %vitliout  endorsement,  for  a  valuable 
consideration,  to  the  Hobdken  Bank.  He  had  therefore 
parted  with  all  his  property  in  it,  and  the  hank  hnd  aquired 
what  interest  he  ]K)sscsse(i  in  it.  The  fiolders  stood  in  the 
relation  of  assif'iic'cs  uf  :i  chose  in  action,  and  not  endorsees, 
and  held  tlie  note  subject  to  the  equities  existing  between  the 
original  parties.  (13  Mass.  R.  905.)  While  thus  situated,  the 
defendants,  under  the  belief  that  Bailey  had  negociated  the 
wrte^paidittotha  as^gmi,  or»  wiich  is  tiia  «ne  thi^g^  ta^ 
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imi  A,  their  agents,  the  plaintiffs  in  this  suit.  Afterpayment,  the 
August,  im,  delivered  to  them,  and  they  then  discovered  that  it 

p^^^SnBuik  negotiated,  and  that  consequently,  in  the  hands 

of  the  holders,  it  was  sobject  at  the  time  of  the  payment  to  a 
^'"'"'^^  set  off  to  the  full  amount  of  it  They  did  -what  they  could 
to  recall  the  payment  They  oflkred  to  restore  the  note, 
and  gave  immediate  notice  to  the  plmntiffs  that  they  should 
not  recognize  the  application  of  the  money  to  it  If  the 
payment  was  recalled,  or  never  took  e&ct,  the  amount  paid 
was  a  demand  that  ought  to  be  set  off  in  this  action. 

It  is  said  the  defendants  had  a  right  to  apply  the  payment 
to  ihc  demand  for  which  this  suit  is  brought.  A  person  pay- 
ing money  has  uniiuubicdly  a  right  to  apply  it  as  he  pleases ; 
but  if  he  does  not  give  express  directioa,  or  the  circumstan- 
ce's are  not  such  as  to  imply  a  direction,  the  person  receiving 
it  may  make  the  ajiplication.  In  tliis  case,  however,  the 
money  was  applied.  It  was  sent  to  the  I  ruik  expressly  to 
take  up  the  note  given  by  the  defendants  to  Bailey,  and  for 
that  purpose  it  was  rreeived.  No  question  can  properly 
arise  as  to  the  right  of  making  the  application  by  cither  the 
payees  or  the  receivers. 

The  money  was  paid  by  the  defendants  in  ignorance  of 
their  rights.  Docs  this  circumstance,  connected  with  the 
acts  of  the  defendants  to  rescind  or  disaffirm  the  payment 
when  they  found  the  note  had  not  been  negociatcd,  actually 
rescind  the  payment,  and  leave  the  money  in  the  hands  of 
the  plaintififs  to  be  set  off  in  this  action?  or,  to  state  the  ques* 
tion  in  other  words,  perhaps  more  dearly,  could  the  de- 
fendants, after  disaffirming  the  payment,  have  maintained  an 
action  against  the  plaintifl^  for  the  money  thus  paid  7  The 
general  principle  of  law  is  indisputable,  that  if  a  party  pays 
money  under  a  mistake  of  the  real  lacts,  without  any  ne^i* 
gciice  imputable  to  him  for  not  Imowing  themi  be  may  recov- 
er back  such  mooey*  What  sort  of  &cts  are  meant  f  Such. 
Acts,  I  apprehend*  as  shew  that  the  demand  on  which  the 
money  wan  paid  did  not  actually  eadst  agamst  the  person  pay- 
ing at  the  time  the  money  was  paid.  The  cases  collected, 
by  Corny n,  (2  Comyn  on  Contr.  35,  41,)  and  those  referred 
to  by  SauxMltir^i,  in  liis  T realise  on  Pleadings  ami  Kvidencei>^ 
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arc  of  this  character.    The  case  wliich,  in  my  npininn,  ttttca, 
goes  the  farthest  towards  sustaining  the  position  contended  for  August,  1829. 
by  the  defendants,  is  that  of  Milnes  v.  Duncan^  (6  Barnw.  &  jv^^JU^biiJi 
Creo.  671.)   A  bill  of  exchange  was  drawn  in  Ireland,  on  a  v 
stamp  less  in  amount  limit  is  required  for  such  a  bill  drawn 
isk  Bngland;  but  tbm  vna  nothmg  on  the  face  of  the  bill  to 
ihsw  where  it  was  drawn.  The  aooeptor  became  a  bank- 
rupt, and  the  holder  applied  to  the  endorsw  from  whom  he 
reoehred  it,  to  pay;  but  he  refused,  on  the  ground  that  the 
holder  had  not  giren  tiolioe»  and  had  made  it  his  own  by  Ub 
iatkn.  The  holder  then  threatened  to  aue  for  the  araovnt 
he  bad  paid  the  endorser  for  the  bill,  on  the  ground  that  he 
hid  passed  to  him  a  void  bill,  by  reason  of  its  not  havhig  the 
stamp  required  for  a  bill  of  that  description.  BeEeving  that 
sddi  was  the  fiust,  the  endorser  pmd  the  bill,  but  he  soon  div- 
omred  that  it  Jmd  been  drawn  in  Irekmd,  and  tliat  the  stamp 
waa  sufficient;  and  brought  his  aotton  for  die  sum  he  had  paid, 
and  recovered  it  In  that  case  it  was  clear  that  the  pkdntifl' 
was  wholly"  discharged  firom  all  liability  as  endorser  On  the 
bill,  by  the  neglect  of  the  defendant  to  give  him  notice  ;  and 
that  the  money  was  paid  after  his  liability  had  in  fact  ceased, 
but  while  \\e  svipposcd  it  to  exist,  in  consequence  of  his  igno- 
nince  of  the  place  where  the  bill  was  drawn.       ■    .  ' 

The  case  before  ns  is  not  only  diirerrat,  but  so  essentially 
dife'cnt  aF!  to  (  xchide.  in  my  opiniun,  the  application  of  tlie 
principle  which  permits  money  paid  in  ignorance  of  facts  to 
be  recovered  back.  The  debt  paid  by  the  defencktnts  was 
one  that  sul)si*;ted  nn^ninst  them  at  the  time  nf  payment  The 
fact  of  which  they  were  ignorant,  did  not  shew  that  there  w;;s 
no  debt  existing  at  the  time ;  it  only  shewed  that  tiiey  were 
m  a  situation  which  enabled  them  to  set-oif  against  the  de- 
mand Uiey  had  paid,  a  demand  due  to  them  from  Bailey.  I 
do  not  find  any  case  where  money  paid  on  a  substituting  de* 
^maadllas  been  recovered  back  on  the  ground  that  the  per- 
son making  the  payment  has  subsequently  discovered  &cts 
that  sbj^w  he  had  a  setoff  against  the  deinand.  It  may  be 
tboi^ght  that  this  note  havii^  been  transferred  without  en- 
dorsement, was  open  to  be  impeached  in  the  same  manner  as 
if  it  had  remained  in  the  hands  of  Bailey ;  and  as  the  note 
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ujiCA,  which  Bailey  gave  for  it  had  not  been  paid,  it  was  void  for 
AtlirMt,  IflW.  ■^^j-^^  q\  considcruiion ;  and  tlicrciurc  there  wa^i  not  iu  fact  a 
f ,^ki.p  R.«^  svibsisiiii^  debt  against  tlie  defendants  at  the  time  the  money 
^  ^»  .  was  paid.  The  fectif  d<^  nut  warrant  this  position.  Cun- 
•  "  ^pgliam's  note,  endorsed  by  Bailey,  was  9,  good  coosideratioQ 
ike  note  ei^ecuted  by  the  defendants.  Om  pcomhe  is  a 
sufficient  consideration  for  apother.  According  to  the  prm- 
ciplas  laid  down  by  Lord  Mansfield,  in  Price  v.  Neal,  (3 
3urr.  1354,)  money  paid  by  mistake  or  ignorance  of  facts, 
1^  never  be  recovered  unless  it  be  against  conscience  for 
the  defendant  to  retain  it  The  operation  of  tliis  prkiGiple 
destroys  the  defence  in  thiv  case;  for  it  will  scarcely  be  con- 
UfAed  that  it  u  against  conscience  fbf  the  HoboJceQ  Bank 
to  relaia  the  money.  The  defendants  gave  the  note  to 
IMtffVDi  douhtiiig  that  he  would  oegotiate  it  (  and  on  the 
aeaaofiiiMB  w|>paiitiOtt  that  he  had  done  ao^  they  paid  it  The 
JSMkOk  Btaoh  paid  Ibe  amount'  of  the  note  when  it  was 
tfamfcried  to  Ibem  by  Bttleyi  inleiiding  it  should  be*  and  be- 
iwrlng  jt  had  been  duly  negotiated  to  tfaem.  By  mistake 
it^wi|0  not,  and  by  ignoianoe  of  tfiii  mialake  the  note  was 
laid.  It  Waa  by  a  mero  accident  thatthe  defesdanta  were 
laa  nliiafioii  to  airail  them9elm  of  thsir  aetroff  at  the  time 
the  note  became  due;  and  it  wu  hefcause  ignomntof  thia 
atoddentthat  they  failed  to  ayail  themaelveaof  this  advantage.. 
To  retain  the  money  paid  under  theae  euroumatanoes  cannot 
be  against  conscience.  I  am  therefore  of  opinion  that  the 
check  Avas  in  tact  applied,  and  was  properly  applicable  to  the 
note  given  by  the  defendants  to  Bailey,  and  left  ai  the  Frank- 
lin Bank  for  collection,  and  is  not  money  in  tiie  possession  of 
the  bank  for  the  defendant's  use,  to  be  set-off  against  the 
demand  for  which  this  action  is  brought  There  must  be 
therefore,  a  new  trial 

^ew  trial  gmted. 
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UTICA^ 


Van  Homin  «t.  Van  Aurtiin* 

EEii<m  from  the  Columbia  Commoa  pl^s.   Van  AlstyntfA    ^  . 
sued  Van  Hoesen  in  a  justice's  court,  and  dechired  far  a  horse  posed  toptoftd- 
sold  and  delivered,  aiid  also  for  the  amount  of  a  note  of  825, '"^^''f-''***^* 

raur/x,  ill 

made  by  Samuel  Cooky,  junior,  to  the  defendant,  dated  llie  wiur  ii  case  tin 

10th  December,  1819,  endorsed  by  the  defendant,  for  a  val- jllf^^J^^'j"^ 

uable  consideration  to  the  plaintiff ;  the  note  having  been  duly  the  same  raks 

presented  for  payment  to  the  maker,  and  notioe  of  non-pay-^^ 

meat  given  to  the  defendant.   The  defendant  pleaded  the  na-cog**^^ 

leral  ima^  ftod  aliO  to  the  first  count  of  the  deohuratioii,  that  aoomtof  cr>m 

>l  the  tim  of  the  ssle  and  delivery  of  the  homo,  the  <Mbiid«;^i^^ 

ant  mAde  and  delivered  tp  the  pldntiff  a  proawHMMy  note  for 

$55,  the  price  of  the  hone,  and  afterwaxdsr  on  the  U(LqS^^J^ 

November*  1838»  peidio  the  filttuilii^       piart  tfadnofc  end  on  tmi  n 

for  the  Mrfdiie  ddiverwl  to  him  Co<ife/i  note  eadoraad  b^;^.^^ 

hun,  irhksh  the  plaanliff  snMiVed  end  give  up  the  defobdant'emnC  thsfv- 

note.  That  the  plaintiff  didnot  fiibtequenlly  praatfaCoo-^aeiii>Bd«r 
le/e  note  for  payment^  nor  nve  notioe  of  non-paymeal  to  i  ^vnu  nt  with 

the  defendant  The  plaibtiff  rtpHed^  that  he  did  preaent  ihemk*  titer 
note  to  Cookry  and  give  notioe  of  non^pevment,  wlmpeof  he  ^ 
pot  faimaelf  upon  the  eoontry  and  kr  mnher  aneirqr  eaidtSae 
that  Cooley,  at  the  time  <^  the  tranefor  of  the  npte  and  «aer-  ]^"^^  ^ 
wards,  was  insolvent  and  unable  to  pay  the  same ;  that  the  non-pa jmeiii 
defendant  represented  him  to  be  solvent  and  knew  him  to  be  J^^^  mmnbm 
otherwise,  and  thus  induced  the  plaintiff  to  take  the  note,  con-       weh  do. 
eluding  wiUi  a  verification.    The  defendant  dcnuirrcd  because    g-^g^-^i  ut 
there  were  two  replications  to  one  plea  ;  because  bv  tlie  re- ^^^''^  ^ 

...  .  Ill  '  dnrKcr,  wfuTO 

plication  two  issues  were  tendered  ;  because  new  matter  was  from  Ui«&cta 
alleged  amounimg  to  a  departure  ;  and  because  the  rcplicationj^^^.j.^^  * 
sought  to  join  a  c-ause  of  action  in  fraud,  with  a  cause  of  ac-  an  iiniim.ti>t« 
tion  in  assumpsit.    The  plaintiff  joined,  and  the  justice  over-^*^"'^  ""f 

'  :  J  '  J  noiici'  \vaH  not 

ruled  the  demurrer.   A  trial  was  subsequently  had  he£:)re  oootemiiiated. 

IhV  sonwiBB* 

«y  of  notice  of 

noD^jraent  to  ut  oadonet,  when  Uw  facts  are  coDcaioi,  i»  a  auctlioa  of  law  to  bo  doot4ed 
by  t&  eoQtt.  ilid  tool  te     MiUlilUd  111  a  jury. 
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vncA,    the  jiiBtiiBe>  who  gave  judgment  for  the  plamtiff  hr 

Van  Hoesen  The  defendant  appealed  to  the  Colunibia  common  pleas, 
^  who  also  gave  judgment  for  the  plaintiff  on  the  demurrer. 

On  the  trial  of  the  other  issue  the  following  facts  appeared  : 
That  the  plaintiff,  in  November.  1822,  sold  a  horse  to  the 
defendant  for  the  price  of  $50,  for  winch  die  defendant  gave 
him  his  note ;  that  gometime  after  the  sale  of  the  horse,  the 
particular  tirine  not  lieincr  proved,  the  defendant  pid  the  plain- 
^ff  $25,  and  endorsed  to  him  a  note  made  by  Samuel  Coolev, 
junior,  fr)r  th<>  sum  of  $25,  bearing  date  in  December,  1819, 
arul  toiik  U[)  his  own  note  ;  that  thrw  or  four  weeks  alter  the 
transfer  of  the  note,  the  plaintiff  demanded  payment  of  Cooley* 
who  denied  his  indebtedness,  and  in  the  last  of  the  winter  of 
1623,  the  plaintiff  gave  notice  of  Qon>|»yment  to  the  defend- 
ant   The  plaintiff  then  offered  to  prove  that  the  defendoBBt,  at 
the  time  of  the  transfer  of  the  note,  fiauduIeDtly  repreaeDted 
C  'oley  to  be  solvent,  or  fraudulently  concealed  his  insolsrency,  . 
To  the  admission  of  this  evidence  the  defendant  objected,  but 
the  ooort  mehred  it  The  plaintiff  then  proved,  that  at  the 
time* of  the  transfer,  the  defiant  represented  Oooley  to  be 
good;  that  in  answer  to  an  observation  of  the  phiint^  that 
he  did  not  know  any  thing  about  his  circamstances,  and  if 
Oooley  did  not  pay,  the  defendant  must,  the  defendant  an- 
swered that  Cooley  would  get  into  business  again  and  would 
pay  the  note.  It  was  proved  that  on  the  15th  Marcht  1883, 
Cooley  obtained  a  discharge  of  his  person  as  an  insolvenc 
debtor;  that  in  1883  lie  resided  in  Hudson,  and  was  not 
worth  a  shilling  ;  and  that  the  defendant  also  resided  in  Hod- 
son.   The  plaintiff  resided  seven  miles  from  Hudson.  Cooley 
was  his  nephew. 

The  counsel  for  the  defendant  called  upon  the  court  to  de- 
termine, 1.  Whether  the  plain ti if  had  a  right  to  shew  fraud 
in  the  transfer  of  the  note  ;  2.  Whether  a  demand  of  pay- 
ment of  Cooley  and  notice  of  non-payment  was  necessary 
to  entitle  the  plaintiff  to  recover  ;  3.  And  if  so,  whether  a 
demand  was  duly  made,  and  notice  j^vcn  in  time  to  chai  gc' 
the  d('fri|^l;mt.  The  court  said  they  would  respond  to  these 
questions  in  their  chaige  to  the  jury ;  in  which  they  submit- 
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ted  to  tiiejury  the  question  of  fmud,  tcllitiij  them  that  if  they  itica, 
believed  fraud  tohnvc  boon  ostabli^lied,  it  would  be  for  them  ^"f^^ 
to  determine  whether  a  demand  ot  payment  of  Cooley's  note 
and  notice  of  non-payment  were  necessary  to  have  been 
diewn;  and  if  necessary,  then  to  determine  whether  the  de- 
mand and  notice  set  up  were  soficient.  The  counsel  for  the 
defendant  excepted  to  the  chnnre.  The  jory  found  a  verdict 
for  the  plaiotiff,  on  which  judgment  vmB  eotored.  The  de- 
ieaiiuitmd  oala'vritof  enor. 

H,  P.  Hunt,  for  ploaatiff  in  error.  The  canaet  ni  demur- 
rer assigned  are  fully  fopported  by  the  authorities.  (1  Ckil- 
ty'a  PL  6n»  618»  62{^  S  Johns.  R.  815.)  A  demurrer  may 
he  inlflrpoeedm  n  justice's  court  (14  Johns.  R.  809.  9 
Cow«eii,487«) 

The  seednd  plea,  he^g  equtvaleDtto  tbegensnl  issnet  was 
objectionablev  but  the  oljectbn  coddbe  tuged  only  by  spe* 
dal  demurrer,   (l  Chitty,  497.) 

Cooley's  note  being  over*dne  when  transferred,  must  be 
considered  as  payable  on  demand.  The  plaintiff  was  bound 
to  make  demand  and  give  notice  within  a  reasonable  time. 
He  permitted  three  or  foor  months  to  elapse.  Caines, 
S48.  9  Johns.  R.  121.  1  Cowen,  407.  7  id.  705.)  The 
known  insolvency  of  the  maker  is  no  excuse  for  not  making 
demand  and  giving  notice.  Whatever  discrepancy  exists  on 
this  subject  in  the  English  CO.  SOS*  there  is  none  in  tlie  cases 
decided  in  our  courts.  (4  Cranch,  161.  2  Hey  wood,  45. 
2  Conn.  R.  126.  .3  Johns.  C.  5.)  The  necessity  and  suffi- 
ciency of  notice  was  a  question  of  law,  and  ous^ht  not  to 
have  been  submitted  to  the  jury.  Nor  ought  the  question  of 
fraud  to  havo  heim  submittpd  to  them :  it  was  not  in  issue 
and  not  inquu  ablti  in  to  in  tiie  action  of  assumpsit  (7  Cowen, 
m   1  Johns.  K.  502.) 

A.  Fane^erpoe/,  for  defendant  in  error.  Mo?!t  of  the  special 
causes  of  demurrer  relate  to  form,  mh  I  are  cured  by  the  gen- 
eral provision  of  the  statute,  requiring  pleading  in  justices' 
courts  to  be  liberally  construed,  without  regard  to  established 
forms  or  technical  rules,  and  with  a  view  to  substafitial  jus- 
tice between  the  parties.   (Statutes,  vol.  6,  p.  296  c.)  The 
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Thsplwi,  howmr«  is  InuI»  in  not  vwenvig  thai  the  note  of 
v^Tiwn  Ooole^ipui  aoQ^^mntidbcltMi  of  the  original  nnl 
Ibo  deSm^M  ccuanntting  the  iint«Krpr»  the  plaintiff  ms 
tiHW  to  judgment 

The  dmndanl  notkse  wnre  aufiKiaot  Tbm  «  no  pre- 
daetknein  which n demand  Bauet  be tnade  inn eaae  like thitb 
Each  case  must  be  regulated  by  its  peculiar  cireumstancait 
(1  Cowen,  408.)  The  insolvency  of  the  maker  of  the  note, 
accounts  for  the  cieiay  ;  and  that  insolvency  existing  at  the 
time  of  the  endorsement,  notice  of  nofi-payinciu  was  not  ne- 
cessary. It  is  only  where  the  insolvency  happens  subse- 
quent to  the  transfer,  that  the  party  is  not  excused  from  giv- 
ing notice.  (2  H.  Blacli.  330,  609.  %  Cranch,  164.  9 
Mass.  IL  208.  11  Johns.  R.  182.)  A  verdict  will  not  be 
set  aside  bt  cause  a  question  of  law  waa  submitted  to  a  jiuy* 
if  the  jury  dedded  corvectiy. 

By  the  Courts  Savage,  Ch.  J.  Justice  seems  to  have  been 
done  in  this  case,  and  it  is  to  be  rcirrctted  that  it  was  not  done 
secundem  artem*  The  thirty  i  luiiih  section  of  the  act  of  1824 
directs  the  common  plc.ia,  iij>on  appeal,  to  render  judgment 
as  the  very  ri2:ht  ot"  tlie  case  shall  appear,  without  regard  to 
the  previous  trial  had  thprron  ;  and  they  arc  required  to  con- 
strue the  pleadings  with  a  \  icw  to  substantial  justice  between 
the  parties  :  but  that  has  been  adjudged  to  mean  juatice  ac- 
cording to  law.  It  is  true,  that  the  pieadmga  in  justices' 
courts  are  viewed  with  great  liberality ;  but  the  parties  befora 
the  justice  may  object  to  the  pleadinigVrand  then  the  rules  a]^ 
plicable  in  other  courts  muat  govern.  The  leptieatkm  hem 
is  bad  for  dupUcity*  A  rqplioatibn  may  traverse  as  many 
fecta  in  the  plea  as  eonstilnle  one  point ;  hut  here  the  plaintiff 
tenders  an  issue  to  the  country  upon  one  distiiiBt  fiiett  and 
then  avers  certain  other  facts  in  answer  to  another  part  of  the 
plea»  and  oondudes  with  a  verification;  It  is  said  the  jteis 
had ;  hnt  if  80i  it  is  hod  only  in  form  not  m  substance.  I  am 
therefore  of  opuion  that  the  jmtioe  and  the  oommon  pleas 
both  erred  in  overruliqg  the  demurrer. 

l|he  common  pleas  also  enrod  in  not  decidbg  the  questions 
nisfd  ontbe  tri^l ;  ts  they  wm  perlmst.  They  erred,  ai- 
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its  in  dtfecthlg  the  jury  to  puM  upoil       toSdency  of  tfiB  irncA, 
notice.   That  is  a  question  of  law  wm  the  fccts  are  col^  Attaint,  ISA. 

Ceded  and  should  have  been  decided  by  the  court  (Sice 
r.  Cunningham,  I  Cowcn,  408.)     The  note  having  been 
transferred  long  after  it  was  due,  is  to  be  considered  as 
a  note  payable  on  demand ;  and    the  dem  in  i    and  no- 
tice must  be  made  in  a  reasonable  time.    What  is  a  rea»« 
sonable  time,  depends  on   the  circumstances  of  the  case. 
From  the  remark  of  the  defendant  below,  that  Co<*li  y  would 
get  into  business  again  and  pay,  it  is  evident  an  iinmi  Jiate  de- 
mand and  notice  was  not  contemplated.    Thr  demand  was 
in  fact  made  withiti  a  few  weeks,  and  notice  given  within  two 
or  three  months.    I  am  inchned  to  think  this  was  sufficient, 
under  the  circumstances  of  the  case,  to  charge  the  endorser. 
The  result  is  right,  bat  the  means  by  which  that  result  wa^ 
obtained  wene  enfctoeous.    The  judgment,  therefore,  mu«t 
be  rerersed^  and  a  venire  de  novo  awarded  to  Goiiunbia  o6M- 
nioii  pleas. 


Ir  EnoB  firam  the  Dutcben  oominon  pleas.  Lozee  sued  In 
Lewis  in  an  action  on  the  case  fat  making  a  disiteu  of  his  tamat'a^LJt 
goods,  as  fais  laiKUoid»  daiming  a  greater  sum  to  be  due  to  h»  kndiord, 
htm  than  was  in  &Gt  due,  to  wit  the  som  of  $265  instead  of  ^  ^f^graitar 
$176 ;  and  that  tiie  plaintiff,  to  le^ain  poasessioo  of  liis  piop-  «^  " 
artjTr  was  lofoed  and  ob%ed  to  pay*  and  did  pay,  the  pi«»  ^S£gn  'omi 
tended  aman  of  rent,  tog^her  with  the  ooets  of  the  tfiatreas, 
ito.  The  defendant  pleaded  noit  cuL  Son  oT^'iL 

€hi  the  trial  of  the  cause,  it  appeafed  thai  Loseo  wne  the  ^^^^J*"^ 
of  Lewis  of  certain  pvemises,  under  an  indealure  i^nota,  wnk 
Mnring  an  aonoai  leni  of  $$60,  payaUe  by  half  S^;^^ 
yaariypajWDts,  tnaAMmesb  commoanng  on  the  Itt of  11^    ^d.  «iiiicM 

to  reoorer  at 

i«  not  entitled  toreeovar,  i^i  damage*,  the  difTercnce  between  the  rent  dtie  and  the  niB 

0d  for,  if  th--  note  is  not  actually  paid,  and  n-mnms  in  thr  liands  of  tlu-  iLLiKlI  n  d. 

A  nvgotiabie  note,  with  sureties,  taken  by  a  landiord  tnun  his  tenant,  after  a  diatreae,  Ux 
ftm  wnoont  ebfaMd  m  wnt,  payable  in  60  days,  under  ao  apaanMot  to  relinqUMh  tlw  dillfMi* 

and  rot  to  f-criff'r  or  flis'triin  witJiiri  60  days,  wi.  colhitrrnl  tcnirit     im\\\'\m\  not  a  payment  or 

aaticfactum  ot  the  rent ;  A  appearing  mfBimttiraly  that  the  note  haa  xwt  been  paid  or  negotoa. 
tedbyOwlaiidlocd* 
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UTICA,  1827.  The  plaintiff  produced  a  receipt  for  is  1 75,  in  full  of 
An^u^t,  ifS9.  rent  to  the  >r«^  day  of  March,  1828.  On  the  Jomik  day  of 
March»  1828,  Lewis,  by  his  bailifi;  dittrained  uponoertaio 
property  of  the  plaintiff,  claiming  the  turn  of  92661  as  reot 
due  to  bim  on  the  firatday  of  March  then  inatant  The  piop> 
erQr  diatrained  was  not  removed  fiom  the  piemiaea.  On  the 
4^  day  of  Blarch,  1838,  the  plaintifi^  with  two  auretiea,  gave 
a  note  to  the  attorney  of  Lewia,  and  took  a  receipt  in  these 
words:  <* March  the  5th,  1828.  Reed,  from  Russell  Losee 
his  note^  with  L.  L.  P.  and  J.  P.  R.  as  security,  for  #273, 
payable  to  Mbrgan  Lewis  or  bearer,  in  M  of  rent  due  the 
said  Morgan  Lewis  on  the  first  of  March  instant,  and  costs  o( 
distress  ;  said  note  payable  on  or  before  the  4th  of  May  next: 
in  consideration  whereof,  I  agree,  in  behalf  of  the  said  Mor- 
gan Lewis,  to  relinquish  the  distress  made  ;  and  further,  that 
the  said  Morgan  bliall  not  re-enter  or  distrain  within  sixty 
days  liom  this  date.  (Signed)  John  Armstrong,  Jr.  atty, 
for  Mu  gan  Lewis.**  On  the  part  of  the  defandant,  the  at- 
torney of  Lewis  testified,  tlial  die  note  referred  to  in  the  re- 
ceipt had  not  been  paid  :  that  it  was  the  pro}>erty  of  the  de- 
fendant, and  tiien  the  subject  of  a  suit  pending  kawcen  the 
parties ;  that  when  the  note  was  p^ven  to  him,  the  plaintiff 
did  not  intimate  that  the  rent  claimetl  (for  which,  and  the 
costs  of  the  distress,  tho  note  was  given,)  exceeded  llie  rent 
due  ;  that  such  intimation  was  not  given  to  liim  until  tiie 
twelfth  day  of  March,  when  tlie  witness  told  the  defendant  if 
he  would  furnish  him  with  the  evidence  thereof,  he  would 
eiedit  him  the  excess  on  the  note.  It  appeared  that  at  the 
time  of  the  distress,  the  plaintiff  informed  the  bailiff  that  he 
had  a  receipt  for  a  part  of  the  rent  claimed  to  be  due;  bat 
there  was  no  evidence  that  the  bailiff  oommunicated  such 
daim  to  the  defendant  or  his  attorney.  The  court  chaiged 
the  jury  that  the  receipt  of  March  fi,  1838,  standing  un«x- 
phined,  and  in  the  absence  of  other  testimony,  was  evidence 
that  the  note  was  accepted  m  satisfaction  and  payment ;  and 
tbey  directed  the  Jury  to  find  a  verdict  of  nmety  dollars,  with 
inteiastfrom  the  last  day  of  grace  of  the  note,  that  sum  beiiig 
the  difference  between  the  amount  of  rent  distrained  for  and 
Ibeamount  of  iwl  actually  due  at  the  time  of  the  diatnss. 
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HtdifeBdnt  vwotfM  to  the  cMrb.  Tht  jarf  hand  for  utica, 
ili0plaiiiliffiOa^eo,forwUcha)udgiiieiit^^  The  ^"^^^ 

ihft  iriBnt  md  cat  a  writ  of  envNr.  ^Tei^ 

V. 

/•  Arwuirong,  jun*  for  plaintiff  in  error*  There  was  no  .l^>^ 
agreement  to  accept  the  note  in  payment  It  was  not  paid 

nor  negotiated ;  consequently  it  was  no  payment  of  the  pre- 
existing debt  or  liability  of  the  tenant  (2  John.  C.  488.  8 
id.  71.  5  id.  68.  7  id.  811.  8  id.  810.  1  Wendell,  4S4.) 
In  the  case  in  5  Johnson,  it  was  held  that  a  receipt  for  a  ne> 
gotiabie  note,  though  in  temu  for  so  much  cash,  in  full  of  rent, 
was  not  evidence  of  an  agreement  to  take  the  note  as  pay* 
raent;  and  here  such  agreement  is  rebutted  by  the  right  to 
distrain  or  reenter,  asserted  on  the  part  of  the  landlord,  and 
agreed  to  be  suspended  until  the  note  fell  due. 

The  plaintiff  below  was  not  entided  to  recover.  At  all 
events,  the  rde  of  damages  adopted  by  the  jury,  under  the 
instruction  of  the  court,  was  erroneous.  The  plaintiff  paid 
nothing.  No  actual  damages  were  sustained.  The  proper- 
ty distrained  was  not  removed  from  the  premises ;  and  though, 
in  law,  thui  property  ceased  to  be  under  his  control  wliilst 
tlie  distress  continued  in  force,  he  had  no  right  to  c-run plain 
thereof;  for  it  is  admitted  that  tlie  distress  was  rightful  as  to 
8175  of  the  sum  claimed.  There  is  no  evidence  of  malice; 
it  was  a  mistake,  offered  lo  Ijc  correrted  as  i»oi)n  as  discover- 
ed :  and  if  such  offer  cannot  be  considered,  under  tlie  cir- 
cumstances of  this  case,  as  a  tender  of  amends  within  the 
statute.  (1  R.  L,  4.16,)  still  it  shews  the  temper  of  thn  par- 
ties, and  that  no  pretence  existed  for  exemplary  damages. 
The  direction  to  the  jury  to  find  a  specific  sum  in  damages  is 
alone  sufficient  to  reverse  the  judgment 

H.  Swift,  for  defendant  in  error.  The  distress  was  made  for 
$190  more  thau  was  rlue  to  the  landlord.  Tliis  sum  was  paid  ; 
for  the  giving  of  a  negotiable  note  was  equivalent  to  the  pay- 
ncnt  of  money.  The  tenant  was  not  oblii^cd  lo  wait  until 
the  nut«:  trll  (inc,  thereby  giving  to  the  lantlliird  an  opportu- 
nity to  negoiiaie  it,  and  to  depart  beyond  the  reach  of  pro- 
cess, but  might  institute  his  suit  immediately.  (II  Johns.  R. 
464.  6Coweo,d97.  7  id.  663.)   The  receipt  is  j»i-tma/«ci« 
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VTWA,  evidence  of  an  agreaamd  to  mespt  hoIb  in  wtMac- 
Anguiit,  iita9.      ^£  the  neat   The  agreement  not  to  re-enter  or  distram 


within  60  days,  at  the  foot  of  the  roceipti  ooold  not  kata 
made  in  reference  to  the  note^  because  the  60  days  expbed 
on  the  fifth  day  of  May,  whereas  the  note  did  not  lall  due 
until  the  setenth  day  of  May. 

By  tlie  Court,  Sutheilaivd,  J.    The  receipt  given  by 
Armstrong  for  the  note  of  Lozee  and  his  sureties,  shcw^  that 
the  note  was  receiTed  as  colithtral  security  only,  and  not  lis 
payment  of  the  rent ;  for  the  reoeipt  contained  an  express 
stipulation  that  Lev^is  should  not  re  enter  or  distrain  for  the 
rent  for  sixty  days  from  the  date*  that  facing  the  period  which 
tha  note  had  to  run.  If  Ih6  note  was  received  by  Le^  a$ 
pajfrnau  or  saHrfaetUm  of  He  tmi,  why  the  stipuiation  that  be 
shoold  not  re-enter  or  distrain  again  for  80  dayst  If  the  rent 
was  paid  by  the  note^  he  could  not  re-enter:  his  only  remedy 
Was  upon  the  note,  and  his  peculiar  remedies  as  landlord  were 
gone.  The  receipt  appears  to  me  to  carry,  as  conclusiva  ot* 
idcDoe  upon  the  fiioe^  of  it»  that  the  note  was  reedved  as  coi- 
lateral  seeority  only,  and  not  as  payment,  as  though  it  had 
been  so  expreoed  in  terms. 

There  are  cases,  undoubledly,  where  the  g  ving  negotia^ 
ble  paper  is  equivalent  to  the  payment  of  money.    (2  £sp. 
R.  571.    8  Johns,  R.  206,    11  id.  518,  464.  6  Cowen,  801, 
470.    7  id.  668.    1  Wendell,  430.)    But  none  of  those  ca- 
ses  have  any  iinalogy  to  this.    Here  it  is  manifest  it  was  not 
understood  to  be  a  satisfaction  of  the  rent  by  the  parties,  but 
only  a  postponement  of  the  day  of  payment,  upon  receiving 
additional  security.    It  appc^ared  affirmatively  that  the  note 
had  not  been  paid,  and  was  stili  in  the  hands  of  the  payee.  (3 
Johns.  C.  438.    3  Johns.  R.  71.    5  id.  68.    7  id.  3U.  9  id, 
310.)    The  plaintiff,  therefore,  if  entitled  to  recover  at  all, 
?h  tiikl  have  had  nominal  (lamaL!;es  only  ;  and  the  court  erred 
in  instructing  the  jury  to  find  fnr  tiic  planitifT  the  difference 
between  the  rent  actually  due  and  the  amount  distrained  ibr, 
the  latter  being  that  for  which  the  note  was  given. 

Judgment  reversed,  and  venire  de  novo  to  DutaHesS  com* 
flion  pleas* 
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8.     I  JAauw  v$,  TooD. 

Tim  an  aetkm  of  aiannipaH,  tried  at  the  New-York  ^^^^ 
oinsoiw  in  October,  lflS7,  before  the  Hon.  RatmBif  Htdb 


WAvwam  then  one  <rf  the  cirouit  judgee.  l.T^^'tS^tS 
The  dfidanllon  oontaiiwd  the  oommea  ewmts  far  goods  tad  %  muS- 
wM  and  delhwnd,  and  the  mooej  counts.  The  defendant  ^^^j^'^t'^ 
pbnded  the  gaDeralksuoy  and  gave  notice  of  set-oC  eomitrf 


A  ^witness  for  the  plaintiff  testifiei  that  in  Av^^nst,  1835,  tllZ. 
he  was  employed  as  a  measurer  on  board  of  Ship  Rebecca,  rMpondent  in 
lyiflg  at  Brooklyn,  the  cargo  of  which  was  saH,  owned  by  the  S^and  sS 
plaintiffs.   That  he  deitvered  to  the  sloop  •«  Ambessabor,**  «t»>er^  u^te 
lying  aloiis:  side  of  tlie  ship,  1500  bashels  of  Turk's  Island  ^.u,  and  tlie 
salt,  for  which  the  person  acting  as  master  signed  a  receipt,  ^ 
on  the  Imck  of  the  order.    The  order  was  produced,  and  is  turn,*  supplioe 
io  these  words:  "Ship  Rebecca  at  Brooklyn.    The  meas- 
urcr  will  please  deliver  Mr.  E.  M.  ToHd,  pr.  bearer,  fifteen  chandiBo  as  he 
hundred  bushels  Turk's  Is.  salt,  and  obli-e  (sirrned)  S.  &  I. 
Jaques.    18th  August,  1825.    1600  Bus.  Sioop  Ambassa-  dcre  by  ^gro. 
dor.**     The  receipt  endorsed,  "  Rec'd  the  contents  of  the  olh^  merch- 
within  order,"   signed     Daniel  McGuire."     It  was  P^^^"  *"^°"^^2efci 
ed  that  the  sloop  "  Ambassndor"  was  owned  by  the  dc-     he  not 
fendant ;  that  McGuire,  who  is  since  deceased,  was  her 
nnsstcr  ;  that  the  cargo  of  the  sloop  was  received  by  the  de-  to  the  merch. 
tedant  at  Waterford,  where  he  then  pesidcd ;  and  that  the  '^^j'  ifc 

'  country,  toe 

pfice  of  the  salt  was  fifty^wo  cents  per  bushel.  The  plain-  utter  !■  not 
tms  reaieo.  ^u^,  ^ 

On  the  part  of  the  defendant,  James  Bailey  was  sworn  as  uticiei  thus 
a  witness,  wlx>  testified,  thathet  as  a  member  of  the  house  of  Soa^The  £ 
Bailey  wod  Vooihees,  in  August,  1888^  bought  of  the  plain- 
tifi  tha  sail  in  fustian.  That  the  house  of  Bailey  and  Voor-  tide  wfai£  bi 
lieas  ha4  ocdem  fionk  the  defendant  to  buy  1000  bushels  of  ^ 
salt  fer  hin^  and  thai  on  tha  suggoslion  of  MeOfsre,  the  town  does  not 
caplni  «f  thn  iMmdanlTB  doop^  be  incseased  the  quantity  to 

formed  ftr 

whom  the  pur- 
chase IB  made 

tf  the  merchant  in  the  country  hu  ftmdi  in  the  hands  of  the  menhuit  in  the  city,  tad  hM 
never  aathohied  him  to  pledorp  his  credit  on  the  purchace  of  any  article?  thus  ordered,  or  n- 
<WgBliwd  MMh  aot.   The  ageoej  in  nieh  case  is  special,  linthoat  authority  to  piedffe  the  Ofed* 
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T  TrcA,     1 500  bushels.   At  the  time  of  the  purchase  he  told  the  plain- 
^  ^       going  to  send  the  salt  to  the  defendant,  and  wish- 
ed it  to  be  delivered  on  board  the  defendant's  sloop,  of  which 
McGuire  was  captain ;  that  the  defendant  was  known  to  the 
phintiffe  as  a  man  of  high*  responsibility ;  that  he  bought  the 
sah  for  the  defendant  on  a  credit  of  few  months ;  that  he 
bought  it  on  hiB  own  responsibilily ;  that  he  did  not  use  the 
credit  of  the  defendant,  and  had  no  anthority  to  purchase  on^ 
his  credit;  that  be  never  purchased  for  the  ^deMhnit  osiiifte 
credit  of  the  defendant,  and  that  in  no  instance  bid  be  eiir 
been  authorised  by  the  defendant  to  pledge  or  use  defends 
ant't credit;  that  be  ahnost  always  had  funds  of  the  defend* 
ant  in  his  hands,  as  he  was  in  the  habit  of  receiving  and  sel)^' 
ing  his  produce,  and  at  the  time  of  the  purchase  in  question 
was  indebted  to  the  defendant  $1500.  ihu  avails  of  articles 
remitted  to  his  hou&e  to  be  sold  ;  that  ilie  defendant  usually 
dealt  with  his  house,  who  sold  him  such  articles  as  he  need- 
ed and  they  had,  aiid  such  as  they  had  not  and  he  ordered, 
they  went  out  and  purchased  for  him  on  their  own  lespoiisi- 
bility,  and  charged  to  him  ;  that  when  the  defendant  ordered 
the  salt,  he  knew  that  Bailey  and  Voohees  did  nui  keep  it 
for  sale ;  frequently  when  the  defendant  sent  them  cash  to 
purchase  articles  which  they  had  not  themselves,  they  pur- 
chased the  articles  on  their  own  responsibility  on  credit,  and 
charged  tliem  to  him  at  cash  prices,  and  had  the  benefit  of 
the  credit  themselves ;  that  they  were  known  as  the  general 
agents  of  the  defendant  in  New- York  ;  that  at  the  time  of 
the  purchase  of  the  salt  in  question  of  the  platntifis,  nothing 
was  said  as  to  its  being  on  the  account  and  credit  of  Bailey 
and  Yoorbees  or  on  the  defendant's  account  and  credit,  but- 
it  waslus  understanding  that  the  purchase  was  for  the  notes 
of  Bailey  and  Voorheesvin  the  same  manner  as  previous  pur-' 
chases  bad  been  aiade :  that  the  hoose  of  Bailey  and  Voor*  ' 
heeshad  often  bought  salt  for  the  plaintifi  from  the  defend- 
ant, and  had  given  Ifaeir  own  notes  therefor;  that  they  at-^ 
ways  purchased  on  th^  own  responsibSity ;  that  tfaebSlsof 
parcels  would  sometimes  not  be  sent  in,  until  by  the  lapse  of 
the  term  of  credit  the  paper  to  be  given  would  be  bankable 
when  the  paper  would  be  sent  for  and  they  would  give  their 
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notes;  that  sometlnMs  the  plaintiflTs  would  "walt  mitil  the  ^  **MKi^ 

credit  had  entirely  expired,  when  on  sending  in  the  bills  they 
would  receive  the  money  or  a  check  ;  that  the  defendant  was 
in  the  habit  of  buying  salt  himself  of  the  plaintiffs,  and  on  mak- 
ing such  purchases,  would  draw  in  favor  of  the  plaintiffs  on 
Bailey  and  Voorhees,  who  accepted  his  drafts  ;  that  the  house 
of  Bailey  and  Voorhees  failed  on  the  Hih  October,  1825 ; 
that  their  credit  was  good  up  to  the  time  of  their  failure, 
but  they  were  much  pressed  for  money  ;  that  the  defendant 
knew  the  salt  in  question  came  from  the  piaintifffs ;  that  it 
had  never  been  chaiged  by  Bailey  and  Voorhees  to  him. 
because  no  bill  of  pueels  had  been  rendered  to  witness,  be 
never  making  but  one  entry  of  those  transactions,  and  always 
waiting  till  the  bills  came  in  before  he  debited  the  defendant  i 
that  no  bill  of  this  salt  ever  was  rendered  by  tbe  plamtiffii^to 
his  bouse,  it  bafviqg  stopped  payment  at  above  stated.  Salt 
is  usuaby  j^oiiihilaed  on  a  credit  of  foor  moiiths. 

Tbia  winfii.toiier  testified,  tbat  at  the  same  time  he  pur- 
chased the  salt  in  question,  a  quantity  was  bought  by  Idm  of 
tbe  plaintifBi,  Ibr  John  Stewart,  which  was  parcel  of  the'same 
puiobasei  flat  he  bought  it  at  tiie  request  of  Stewart,  Uie 
hoostrof  BtfefaMToorhees  being  indebted  to  him;  and  that 
Stewart  ntouMds  gave  his  note  to  the  plamtilb  for  his  part 
ef  the  piirehaseb 

Anether  witness  ^br  the  defendant  testified,  that  in  Ai^^tist, 
1985,  lie  proposed  to  buy  salt  of  the  plainti£&,  who  said  he 
tnight  have  it  on  the  same  terms  they  had  sold  a  lot  to  Bailey 
and  Voorhees ;  that  on  the  day  of  the  failure  of  Bailey  and 
Voorhees  he  met  one  of  the  plaintiffs  and  they  spoke  of  the 
failure.  Witness  asked  him  if  he  would  loose  any  thing  by 
them,  to  which  he  replied  he  was  afraid  he  should  ;  that 
they  had  purchased  two  parcels  of  salt  of  him  to  go  up  the 
river,  one  for  Todd  and  one  for  another  man,  but  he  should 
try  to  saddle  it  on  Todd  ;  to  which  witness  answered,  he 
would  have  hard  work  to  do  that,  as  Todd  was  a  hard  one. 

The  plaintiff's  proved,  that  in  August,  1825^  they  had  no 
clerk  in  their  employ.  Their  books  of,  account  were  then 
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Y. 

Todd. 


UTiCA^  produced  and  identified,  i.  e.  a  blotter  and  a  ship  book,  the 
AnjfUBt,  isaa.  blotter  containing  entries  made  on  the  day  of  the  sale  of  arti- 
Jaques  cles  sold,  and  the  ship-book  containing  entries  also  made  ai 
the  time  the  transactions  took  place,  used  as  a  check  to  shew 
tile  cargoes  sold.  These  books  were  identified  by  a  witness 
who  had  been  a  clerk  of  the  plaintiffs,  and  left  tlieir  employ  in 
July,  1825,  and  testified,  that  before  he  left  the  plaintiffs  they 
expressed  their  doubts  of  Bailey  and  Voorhees'  credit ;  that 
Bailey  and  Voorhees  applied  very  often  to  borrow  money  of 
the  plaintiffs,  who  declared  themselves  uneasy  about  them, 
and  that  they  were  unwilling  to  lend,  and  yet  unwilling  to 
refuse.  The  general  credit  of  the  plaintiffs'  books  for  cor- 
lectncs  was  shewn.  The  following  entries  were  then  read, 
from  the  blotter  : 


'o  o  ^ 


John  Stewart,   -    -   •   -   -    4  mos. 
500  Bus.  Turks  I.  S-At  (Rebecca)  a  52  c. 
for  his  draft  4  mos  on  Bailey  &  Voorhees 
Sloop  Volunteer,    -    Capt.  Ryndcrs 


260 


Q 


.  'Eli  M.  Todd,  4  mos.  for  drall  on  B.&  V. 
g  i  1500  Bus.  Turks  I.  Salt  (Rebecca) «  52  c. 
^  .Sloop  Ambassador,   -    -  McGuire. 


780 


.o 


And  from  the  ship-hook  : 

No.  bushels  Turks  Is'd  salt  out  ship  Rebecca,  bo*t  of  O. 
,  Maura  n. 

Aug.  15.  Sloop  Ambassador,  Capt  McGuire,  for  Eli  ^ 
M.  Todd,  1500 
18.  Sloop  Belona,  dtc.  200 

22.  Scow  Washington,  (fee.  500 

23.  Sloop  Champlain,  &c.  ,  1000 
"  Sloop  Volunteer,  Capt  Rynders,  for  John 

Stewart,  500 
John  Stwart  testified,  that  he  directed  the  purchase  of 
salt  in  August,  1825  ;that  his  brother  left  orders  with  Bailey 
and  Voorhees  to  make  the  purchase ;  that  the  salt  cannc  up 
by  Capt.  Rynders,  who  brought  a  bill  from  plaintiffs,  to- 
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gether  with  a  note  for  the  amount  for  him  to  sign,  which  he  utica, 
signed  and  sent  to  plaintiffs.     A  clerk  of  the  defendant  in  August,  1829- 
August,  1825,  was  called  by  the  plaintiffs,  who  testified  that  "j^JlJI^ 
the  defendant  usually  received  bills  of  parcels  of  goods  sent 
to  him,  but  he  had  no  recollection  of  ever  seeing  or  hearing 
of  any  bill  for  the  salt  in  question.    Two  letters  from  the 
plaintiffs  to  the  defendant,  calling  on  him  for  a  note  for  the 
1500  bushels  of  salt,  were  read  in  evidence,  bearing  date  the 
3d  November,  and  the  1st  December,  1825,  and  an  answer 
of  the  defendant  of  the  date  of  6th  January,  1826,  acknowl- 
edging the  receipt  of  those  letters,  and  saying  that  in  10  or 
12  davs  he  would  be  in  New- York  and  would  do  himself  the 
honor  of  waiting  upon  the  plaintiff's. 

The  judge  charged  the  jury,  that  to  entitle  the  plaintiffs  to  • 
'recover,  they  must  shew,  either  that  the  house  of  Bailey  and 
Voorhees  were  the  general  agents  of  the  defendant  to  make 
purchases  on  his  credit,  or  that  he  had  authorized  them  to 
make  this  particular  purchase  on  his  credit,  or  that  he  had 
subsequently  ratified  their  act  ;  that  if  the  jury  were  satisfied 
from  the  testimony  that  both  parties  understood  at  the  time 
of  the  purchase  that  the  salt  was  bought  on  the  sole  credit 
of  Bailey  and  Voorhees  the  question  of  agency  would  not 
arise ;  that  having  funds  in  their  hands  to  more  than  the 
amount  of  their  purchase  on  the  order  of  the  defendant  and 
the  salt  coming  to  his  use,  would  not  make  him  liable  ;  that 
the  testimony  of  Bailey  negatived  the  conclusion  that  the 
defendant  ever  authorized  Bailey  and  Voorhees  to  pledge  his 
[credit  for  the  purchase,  or  that  he  had  ever  given  them  a  gener- 
ja.\  authority  for  that  purpose,  or  that  he  had  subsequently 
sanctioned  the  act,  and  if  the  jury  believed  his  testimony, 
which  was  unimpeachcd,  the  purchase  was  on  account  of 
^  Bailey  and  Voorhees,  and  not  of  the  defendant  ;  that  it  was 
a  common  practice  for  merchants  in  the  city  to  fill  up  the 
orders  of  their  customers,  and  if  the  customer  never  author- 
ized or  intended  his  credit  to  be  pledged  to  a  third  person,  it 
would  be  unreasonable  to  make  the  customer  responsible  to 
every  person  of  whom  the  merchant  had  purchased,  espe- 
cblJy  when,  as  in  this  case,  the  customer  had  sufficient  funijls 
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UTICA,    k  tbe  iiuidt  of  the  veidiaiit  j  but  if  be  wi«  ia  As  haliit  of 

penniltiDg  the  merchuit  to  purchmon  hberedit,lie  would 
jaqu9i  faeJialili^  whatever  might  be  the  tttnatioD  of  their  aeoooDltf 
or  whatever  might  be  hie  inteatioo  in  the  partioular  ioMnon 
'  Ihli  the  bodkf  of  the  plaintiffi  had  been  «d|aitted  in  evtdoDQet 
•bot  were  not  to  be  oonndered  as  legnl  evidence  ^of  the  eifo 
of  the  salt  to  the  defendant  Books  of  account  were  lome- 
times  evidence  of  a  sale  and  delivery  of  goods,  but  they  "were 
■evidence  only  in  ihe  absence  of  witnesses  to  the  facts  to 
which  they  related.  In  the  present  case,  the  jury  li;ul  the 
evidcncf^  of  Mr.  Bailey,  the  person  acting  at  the  time  ;  all 
the  books  proved  was,  the  understanding  of  the  plaintiffs, 
which  could  not  charge  the  defendant,  if  Bailey  and  Voof- 
hces  were  not  authorized  to  purchase  on  his  credit 

The  counsel  of  the  plaintiffs  excepted  to  this  charge,  and 
requested  the  jndire  to  charge  the  jury,  that  under  the  cir- 
cunistaiices  of  this  e,ase,  Bailey  and  Voorhees  were  author- 
ized, as  agents  ot  the  defendant,  to  make  the  purchase  in 
<||]estion :  and  that  unless  there  was  an  express  agreement 
to  look  to  Bailey  and  Voorhees,  exclusive  of  the  responsibil- 
ity of  the  defendant,  the  latter  was  liable }  which  the  judge 
ilfofuae^  to  do.  The  plaintiffs'  counsel  again  excepted.  The 
jury  fotmd  a  verdict  finr  the  defeodaat,  which  was  now  mov- 
ed to<be  letasida 

D.  Lord,  jun,  for  plaintiffs.  Bailey  and  Voorhees  could 
not  have  claimed  the  purchase  of  the  salt  on  their  own  ac- 
count. They  could  not  have  charged  the  defendant  a  profit. 
They  would  not  have  heen  liable  for  tlie  loss  of  the  article ; 
the  properly  had  vested  in  the  defendant  An  action  could 
not  have  been  maintained  against  them  by  the  plaintiffs,  the 
original  entry  being  against  the  defendant ;  as  between  them 
and  the  defendant  they  Were  simply  his  agents.  Wliether 
Bailey  and  Voorhees  were  authorized  or  not  to  purchase  on 
the  defendant's  credit  is  entirely  immaterial,  the  fact  being 
shewn  that  they  acted  on  his  behalf,  and  for  his  benefit 
When  an  agency  is  established,  the  principal  is  liable,  although 
It  does  not  expressly  appear  that  the  ciedit  of  the  principel 
was  aulhoriaed  to  be  pledgtd.  The  principal  is  cfaaiged  he- 
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amm  he  has  the  sdectioo  of  his  ag^nt,  and  therefore  can^  itica, 
mm  eompiain  when  he  aboaes  Ua  trust  (1  Campb  N  P. 
as.  109.  1  L(L  Raynu  834.  6  Eap.  R.  70.)  Tka  £m|  Xvm 
thai  noduBg  was  said  at  tbe  time  of  (lie  pinrofaaae  to  whoai 
■lha  eredit  was  gtnn,  when  it  was  ailiBikted  that  th«  pknatida 
weralokl  tint  the  purchase  was  made  for  the  defeiidanl»  ea- 
IdbBsfaes  the  liability  of  the  defendant.  Bailoy  aafv  he  w 
^erstood  the  purchase  to  he  for  the  uoles  of  his  fiim.  The 
Aiooks  of  the  plaintiffii  show  that  they  understood  tlia  puv 
chase  to  be  on  the  defendamfs  liabUity ;  but  the  ngfats<of  the 
parties  must  be  determined  by  tbe  understandiiig  of  both  pss^ 
ties,  by  the  contract  made  between  them,  or  the  contract 
made  by  the  law  upon  tbe  iucis  disclobed.    (1  Cowcu,  369.) 

D.  B.  Tallmadge  ^  S,  Staples,  for  defendant.  Bailey 
and  Yoorhees  nr  vcr  acted  as  tiic  agents  of  the  defendant, 
notwithstandinL^  ihe  testimony  of  the  witness  (Bailey)  tliat 
his  house  were  known  as  his  general  agent??  in  Now- York. 
The  mraumi;  o(  the  witness  is  to  bo  <:jrjt!ic rod  from  the  whole 
of  his  testimony,  from  which  it  is  manifest  that  they  were  not 
such  agents.  Bailey  and  Voorhees  had,  in  repeated  instan- 
ces, purchased  salt  of  the  plaintiffs  for  the  defendant,  and 
given  their  own  notes.  The  case,  is  not  to  be  distinguished 
from  that  of  a  master  sending  out  a  servant  widi  cash  to  make  ^ 
isnchases,  who,  instead  of  paying  out  the  money,  obtains  the 
property  on  the  credit  of  his  master  ;  in  which  case  it  will 
not  be  pretended  that  the  master  would  be  Kable.  The  pow- 
er of  an  agent  should  not  rest  on  intendment,  but  be  condiv 
shrely  shewn ;  as  when  a  person  is  sou^t  to  be  charged  asa 
partner,  the  proof  must  be  poiltbe.  It  is  oondosively  shewn 
that  Bailey  and  Voorhees  were  always  in  tods  ibr  tbe  de* 
lendant,  which  is  the  govemliig  princ^ile.  (Mey^  PHnci- 
|mI  and  A0Bnt»  141.  5Bsp.R.7fl.) 

A  A  Ogden,  in  xe|iy.  An  agent  is  one  who  is  employ- 
ed to  do  an  act  fir  another*  Bailey  and  Tooihees  were  em- 
pl<^ed  to  make  a  purchase  for  tiie  defendant ;  ^y  tfierefeve 

were  his  agents.  They  never  charged  the  defendant  with 
Ike  sak.    The  aUegalion  of  the  defendent  that  he  had  funds 
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TTTfrA.  in  the  hands  of  his  agents  which  they  did  not  pay  over,  wiil 
Au^fust,  itjsid.  j^cip  ill  111.  There  are  two  classes  of  cases  on  this  sub- 
ject ;  one  vviiere  the  agent  acts  in  his  own  name,  and  the 
principal  is  not  known  at  the  time  of  the  purchase  ;  there 
the  principid,  when  discovered,  may  he  chai^ged;  the  other, 
wheratha  0eUer  knows  that  the  purchaser  acta  as  agent.  In 
auch  case  the  principal  is  liable  of  oourae*  irnkss  it  be  affirm- 
atively shewn  that  the  credit  was  given  to  the  agent  Wheth- 
er an  agent  has  authority  to  purchase  on  credit^  is  a  question 
eJt  law  and  not  of  (act.  The  judge  therefore  ought  not  to 
hftfie  ralhsed  to  instruct  the  jury  on  that  pmnt. 

Bjf  the  CottrU  Marcv,  J.  This  case  turns  on  the  nature 
and  extent  of  the  authority  of  Bailey  and  Voorhees,  as  agents 
of  the  defendant  If  they  were  his  general  agents ;  if  they 
were  special  sgsatB,  and  the  act  done  by  them  was  witbmtlie 
scope  of  theur  powers ;  if  in  any  instance  they  had  in  faot 
fledged  his  credit*  and  he  had  recognized  their  right  to  do 
so ;  or  if  he  bad,  subsequent  to  the  purchase,  in  any  way, 
however  slight,  indicated  his  assent  to  the  pledge  of  his  cred- 
it, in  this  particular  case  he  is  liabt^  to  the  plaintiffs  on  the'de* 
mand  for  vidiich  this  action  is  brought 

The  nature  of  this  agency  is  to  be  gathered  from  the  con- 
nection existing  between  the  defendant  and  Bailey  and  Yor- 
hees.  It  appears  the  defendant  was  in  the  practice  of  con- 
signing to  them  whatever  produce  he  had  for  the  New- York 
market  They  sold  it  and  gave  him  credit  therefor.  l\c 
purchased  of  them  the  goods  which  he  required  for  his  store 
at  Waterford,  He  often  sent  to  them  for  articles  which  he 
knew  they  did  not  usually  Iceep,  and  was  aware  that  jlhey 
had  to  purchase  them  to  supply  his  order :  but  these  pur- 
chases were  uniibrmly  made  in  the  nairjc  au-i  on  iho  respon- 
sibility of  Bailey  and  Voorliees.  Altfiough  Mr.  iiaih  y  states 
his  house  were  the  general  agents  df  the  defendant  in  New- 
York,  and  were  known  to  be  sucli,  this  part  of  his  testin^ny 
is  to  be  taken  in  connection  with  what  he  had  before  said  in 
relation  to  the  agency.  He  had  previously  declared  that 
the  article  in  question  was  purchased  on  his  own  responsibiU 
for  thedafenjant^  tbalikehad  never  usedtor  had  authority 
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to  USB  ths  dodit  of  tlv  dofeod&iitf  in  Bity  ipitelibo  whtttovie^*'  vtica« 
Bo  these  facts  make  out  a  gmrtl  or  a  speojal  agency  t  The  Angoit,  m 

distinction  between  a  general  and  special  agent  is  not  al-  ^j^^J^j^ 
ways  ubvious:  indeed,  to  trace  the  line  that  separates  them 
is  sometimes  a  matter  of  great  nicety  ;  and  I  apprehend  that  TodiL 
the  princi^  difficulty  in  this  case  relates  to  this  distinction. 
"By  a  general  agent  is  understood,  not  merely  a  person  sub- 
stituted in  the  place  of  another  for  transacting  all  manner  of 
business,  (since  tliore  are  few  instances,  in  common  use,  of 
an  agency  of  that  description,)  but  a  person  whom  a  man  puts 
in  his  plac^  to  transact  all  his  husiness  of  a  particular  kind  : 
as  to  buv  and  sell  certain  kinds  of  warns,  to  nofj^otiate  certain 
contracts,  and  the  Uke."  {Faley  on  Agency  ch.  3.  sec.  5. ) 
A  peraan  employed  by  another  for  a  particular  purpose*  and 
aoliflgf  iMder  limited  and  drcnmacribed  powers,  is  a  speiaal 
a^vti^  and  caimot  bind  his  principal  by  any  aot  exceeding 
tkkk^imdse  limits  of  his  authority.  (S  Saumden'cn  PL  and 
Bit.  732.)  A  factor,  employed  to  sell  goods,  cannot  pledge 
them.  (id.  785.)  A  person,  employed  to  sell  artkjes  at 
aaetioii,  at  not  less  timi  a  stated  piice,  caamt,  it  is  said,  sell 
them  at  pmate,  sale,  even  Ibr  a  price  beyond  that  fixed  for 
the  sale  at  auction.  (AmbL  498.)  A  ptindpal  who  agrees 
to  accept^  and  aotfaoriaes  his  agent  to  chaw  billsfor  advances 
on  merqhawdisa  purchased  ibr  and,  consigned  to  him  by  sQch 
agent,  is  not  liable  Ibr  biHs  drawn  on  him  by  the  agent,  on 
account  of  hb  own  property  consigned  to  the  princi|NiL  {X 
Fslen,  304.)  A  distuictioii  is  to  be  taken  also  between  a 
special  ^ent  and  a  general  agent,  with  instructions  private 
or^unbiown  to  the  person  dealing  widi  him,  Kmiting  and  ooq-^ 
tmllhig,  in  particular  instances,  the  exercise  of  his  general 
powers.  If  Bailey  and  Voorhees  had  been  constituted  the 
agents  of  the  defendant,  with  the  power  to  buy  and  sell  for  him, 
but  were  directed  not  to  buy  on  credit  when  they  liad  funds 
belonging  to  him,  they  would  have  been  general  agents  ;  and 
if  they  had  disregarded  the  instructions  of  their  principal, 
and  actually  pledged  his  credit  while  they  held  his  funds,  he 
would  have  been  bound  by  thfir  acts,  and  it  would  have 
availed  him  nothinc:  to  shew  that  they  had  transj^essed  the 
limits  prescribed  to  them.  In  such  a  case,  the  power  to  pur- 
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Aiiri>t,  1839.  ereitelroidd  be  oontiDllecl  b jr  inlnictfoiist  and  depnifaa  oM 
olrcQiBBttiuStti not  pRRmAd  to  fae  g&osnJfy  kiiowiL  But  if 
llto4iftiidiBt>k  oMIildtiDgthBmagea^ 
dicin«  andor  iH  dnsmiMtianMBy  tfw  iullHilKjr  to  bnjr  hii 
xwpoMMBllltjy  or  ov«ii  to  boy  at  dl  ftv  bitti  uiiIms  they  vm9 
iMriwd  with  fWbr  for  Imwediate  payment,  they  ffoold,  Itt 
any  opinion,  be  only  special  agouti*  Tfaa  evideooo  of  Bofley 
li  explicit,  tiMt  hia  hooao  never  had  the  power  to  powhawl 
on  credit  for  the  defendant 

Their  mode  of  doing  business  is  one  that  is  rery  common. 
The  merchant  in  the  country  sends  wliat  ariiclcs  and  pro- 
duce he  has  on  hand  to  a  merchant  in  Now- York  to  sell, 
and  transmits  to  him  his  orders  for  such  goods  as  he  may  ro- 
quire.    He  is  probably  aware  that  there  are  articles  on  his  or- 
der which  tiie  merchant  to  whom  it  is  directed  does  not  usu- 
ally krep;  but  he  expects,  as  the  correj^pomicut  has  his  funds, 
that  he  will  make  out  the  n^sortment  by  purchasing  on  his 
own  account,  and  p  rhaps  on  credit,  such  articles  as  his  own 
estal^hment  caimot  supply.    No  country  merchant,  under 
such  circumstances,  supposes  that  he  is  committing  his  for- 
tune to  his  correspoodeiM,  by  giving  him  an  unlimited  power 
to  uae  ilia  credit  in  pwdiasing  goods.   Prom  the  testoDooy 
In  tlna  taae,  taking  it  altogether,  Bailey  and  Voorhces  apyuoo 
to  mo  to  liave  been  special  agenti,  without  the  powOff  txa 
pledge  the  credit  of  the  defendant. 

If  a  apecial  character  can  be  given  to  their  agendy,  coniist- 
antly  witii  Well  eatablished  principlea  of  law  on  Una  aabject,  it 
appaan  to  me  thai  it  ahonld  bedone^  Prtidenoe  on  tho  pnrft 
of  principala  requires  that  they  riandd  often  main  rattrietkmi 
fiiliitii^  their  reaponsiMiRy ;  and  when  made  in'  good  ftntht 
thej^  ahould  be  recogniied  and  upheld  With  all  neoaaiary  ad* 
gbazda  for  their  aupportt  and  cautionnry  rcgidntkma  to  pawi 
iOTf^  them  from  perfordoQ  of  afanaBk 

tf  Ao  feet  was  deariy  made  onl»  that  tfaa  sail  ihv  potehA* 
aed  by  Btdley  and  Voorheea  on  oredb  of  thr  defeadnaai» 
reatricted  as  the  agency  was,  I  ahoflid  consider  it  ni  act  bs* 
yond  the  scope  of  their  a^ority,  for  which  the  defendnnf 
would  not  be  liable.    I  arrive  at  this  conclusion  from  a  vie^ 
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It  Is  pKojpor  to  fTftfiFiftft  inoi6  nuiutQly  and  crituiidly  the 
iiMsts  anl  cuouoMlBiien  relative  to  the  of  the  nlt»to  m 
if  them  is  any  thing  to  wy  the  character  of  the  traoa- 
aetioo.  The  pfauoidfli  warainfiRinad  that  the  nit  was  purofaa* 
lad  Ibr  the  defendanl,  and  the  defeodant  actually  reoeired  it 
IVhetfaer  the  credit  wai  gif«ii  to  the  deiandant  or  to  Bailey 
a^d  VoorheeaiiaaiDattiar  leftinaomedottbt  It  would  leerot 
from  the  entnea  in  tlie  books  of  the  plaiDti^  that  the  credit 
was  given  to  the  defendant;  another  quantity  sold  at  the 
same  time,  at  the  instance  of  Bailey  and  Voorlices,  to  Stew- 
art, under  somewhat  similar  cacanistances,  was  charged  to 
him,  and  not  to  B.  and  V.  Bailey,  however,  says  he  gave  no 
directioii  to  Jiavc  tlic  salt  in  question  charged  to  the  de- 
fcLidaaL  He  intended  to  buy  it,  and  supfxiscd  ho  had  bought 
it,  on  his  own  credit;  he  had  often  bought  the  5;ame  ar- 
ticle of  the  plaintitis  for  the  defendant;  and  the  previous 
purchases  had  always  been  on  the  responsibility  of  his  house. 
From  a  conversation  of  the  plaintiffs  with  one  of  tlie  wit- 
nesses, alter  the  failure  of  B.  and  V.  it  is  quite  evident  they 
doubted  the  liability  of  the  defendant.  It  is  not  so  material 
to  know  to  whom  the  plaintifis  chained  the  salt,  as  it  is  to  as* 
certain  to  whom  the  &cts  warranted  them  to  make  the  chaige; 
for  the  rights  of  one  party  are  not  to  be  ai&cted  by  the  mis- 
apprehensbn  of  the  other.  If  the  &cts  ielati?e  to  the  sale 
are  all  before  us»  and  there  is  no  reason  to  suspect  th^  are 
not,  it  would  seem  that  in  making  the  charge,  on  the  suppo- 
sition it  was  made  against  the  defendant,  the  pkinti&  looked 
Hiors  to  hu  aUlity  to  pay  than  to  these  fects.  The  ctrcum- 
alanoelhat  the  salt  was  purehasied  with  a  de^gn  to  be  sent  to 
the  defendant,  and  that  this  was  made  known  to  the  plaintiffi, 
does  not,  in  my  opinion  change  the  features  of  this  ease. 
There  is  some  ambiguity  in  the  witnesiT  expresrion  that  he 
pmnkoied  ike  ialt  for  tke  defindant  He  undoubtedly  meant 
to  be  undnstood  that  he  purchased  it  for  the  use  o(i>r  to  be 
to  the  defendant,  but  not  on  his  account ;  kr  he  foUow- 
YoL.  IIL  18 
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irricA,     ed  this  expression  immediately  by  the  declaration  that  lie  pur-- 

Auguat,  imi.  chagetj  \i     his  own  respoi^Uity. 

Bkihor  But  the  detolaot  had  the  property,  and  it  is  theiefore  wged 
„  that  he  is  liable  to  pay  the  piaiatiA  for  it.   The  answer  to  this 

Co.  ntwotokL  It  appears, m the  first  place, that  the puantiw  did 
not  sell  theproporty  to  the  defendant,  but  to  Bailey  and  Toor^ 
hees:  i(  howeyer,  upon  the  question  . of  fiict,  there  was  any 
dodbt,  the  other  answer  is  coneli]siye--Bailey  and  Voorhees 
had  funds  famished  by  the  defendant,  and  his  order  to  them  was 
toprocnrsit  withtheMiimds.  So  they  understood  it*  and  noth« 
ng  was  then  or  had  been  preyiously  done  to  andiorise  the 
pbintiffi  to  understand  it  otherwise.  If  the  feets  will  at  all 
warrant  the  position  that  the  defendant  sent  his  agents  to  the 
plaintifis  to  buy  the  salt,  it  was  with  money  to  pay  for  it.  He 
can  therefore  avail  himself  of  the  principle,  that  where  money 
is  trivcn  to  the  agent  or  servant  to  purchase  goods  for  his 
principal  or  master,  and  he  retains  the  money,  and  purcha- 
ses on  tlic  credit  of  his  employer,  tlie  latter  is  not  liable,  un- 
less it  can  be  shewn  thai  sometimes  the  agent  or  servant  has 
been  permitted  to  buy  on  credit,  (1  Show.  95.  5  Esp.  N. 
P.  Rep.  76.    Peake's  N.  P.  74.  Paley  on  Agency,  140.) 

I  see  no  reason  to  question  the  correclness  oi  the  jiiff  jrc's 
charge  to  the  jury,  or  his  refusal  to  charge  as  the  plaintiffs 
requested.  The  motion  for  a  new  trial  must  therefore  be 
denied. 

Ba&keb  vs.  Mbobanic  Fihe  Insuramcb  Company  op  rum  cm 

OF  NEW*YotK. 

^^^"••"'wwr*  Di  MURRER  to  dechu  ation.  The  first  count  of  the  dcclar- 
nirr'a^vaiii  aUoli  set  forth  that  the  Mechanic  Fire  Insurance  Company 

promiBsoiy  of  the  citv  of  Ncw-York  was  a  body  corporate  and  politic  in 
note,     which  :  ,  1    ,  I      .•  • 

will  bo  held  fact  and  in  name ;  and  l^mg  such  body  corporate  and  politic, 

oontouy*^  ^^'^  ^^^^  Franklin  being  the  president  of  said  c(xnpaoy» 

■Iwwn.  and  being  thereunto  duly  authorised,  and  actiiig  withio  the 
vU^'j.^F.  u  ^<^P6  legitimate  purposes  of  the  company,  on  the 

prrpi<!pr)t  of  BB  lat  July,  1838,  at,  dec*  made  a  certain  promissory  note^  and 

uuunuicecom. 

puiy,piMiitimtopftja  ■timeeiiain,iiMitheiiot0  of  tht  ooayuy,  Imtof  the 
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then  and  there  delivered  the  same  to  the  president  and  dircc-  utica, 
tors  of  the  Life  and  Fire  Insurance  Company ;  by  which  said  -^^^^ 
note  the  said  John  Franklin,  as  president  as  aforesaid,  prom-  Barker 
ised  to  pay  to  the  order  of  the  president  and  directors  of  tlie  ^  ^  ^ 
Life  and  Fire  Insurance  Company  on  demand  the  sum  of  Co. 
$3172,40,  with  interest,  for  value  received.    The  count  then 
proceeded  to  state  that  the  said  Life  and  Fire  Insurance  Com- 
pany then  and  ever  since  being  a  body  corporate  and  politic 
in  fact  and  in  name,  by  the  name  of  the  Life  and  Fire  Insur- 
ance Company,  and  one  Joseph  Swift  being  the  assistant 
president,  and  one  Matthew  L.  Davis  being  the  secretary  of 
the  said  Life  and  Fire  Insurance  Company,  and  they  the  said 
Joseph  Swift  and  Matthew  L.  Davis  being  thereunto  duly 
authorised,  and  acting  within  the  scope  of  the  legitimate  pur- 
poses of  the  said  company,  afterwards,  &c.  on  the  ^ame  day  and 
year,  and  at,  &c.  aforesaid,  endorsed  the  said  note,  and  by 
that  endorsement,  ordered  and  appointed  the  contents  thereo^^ 
to  be  paid  to  the  plaintiff,  and  delivered  the  note  so  endorsed 
to  the  plaintiflT,  of  which  the  defendants  had  notice  ;  by  rea- 
son, &c.    To  this  count,  the  defendants  demurred,  and  the 
plaintiff  joined  in  demurrer.      .  .  .  . 

S.  Cowdrei/t  for  defendants.  The  note  is  void.  The  de- 
fendants had  no  autliority  to  issue  negotiable  paper.  (2  Johns* 
R.  109.  15  id.  358.)  The  note  declared  on  is  not  a  note  of 
the  defendants,  but  of /o/*n  Franklin,  whereby  he,  as  president  " 
of  the  company,  pro  mised  to  pay,  &-c.  If  an  act  be  done  by 
an  agent  for  his  principal,  it  must  be  averred  to  have  been 
done  for  the  principal,  or  the  agent  only  is  bound.  (Com. 
Dig.  Attorney  c,  14.  2  Ld.  Raym.  418.  6  Johns.  R.  96.  9 
id.  334.  11  Mass.  R.  27.  12  id.  173.  5  id.  299.  6  id.  58. 
7Cowen,  454.) 

The  note  was  not  endorsed  by  the  payees.  It  is  stated  to 
have  been  made  payable  to  "  the  president  and  directors  of 
the  Life  and  Fire  Insurance  Company,"  and  the  endorsement 
is  by  the  agents  of"  the  Life  and  Fire  Insurance  Company,** 
averred  to  be  a  body  corporate.  The  endorsement,  there- 
fore, is  not  by  the  payees  of  the  note.  But  if  the  terms  used 
embrace  the  payees,  they  had  no  authority  to  endorse  negoe 
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vricA,    tkUe  paper.  (Statutes,  toL  0^  p.  ITTb.)  Beridea,il  WM 
Angiiirt,  18S9.      negotiable.  The  act  oonoeramg  profniasory  aolet,  (1  R. 
^"^^    L.  511,)  makes  negoHM,  notes  nuide  and  ngned  by  any 

eotnnted  therewith.  It  has  been  decided  that  a  oorporatioB 
*  will  be  regarded  as  a  person  in  law ;  but  it  has  not  been  ad- 
judged that  a  corporation  can  be  regarded  as  a  merchant  or 
trader.    The  note  declared  on  was  ihc  note  of  the  agent  of 

the  Mechanic  Fire  Insurance  Company. 

» 

Sckkn  4*  'SL  X  Footf  for  plaintiC  A  corporation  has  a 
right  to  make  a  note  ibr  any  legitimate  purpose*  On  its  faon 
thevefofe»  the  declaration  is  good.  It  is  averred  that  in  mok- 
jpgthe  note,  the  corporation  acted  within  the  scope  of  the  le* 
gitimate  purposes  of  the  company  ;  but  this  was  superfluous* 
If  given  for  an  illegal  object,  it  may  be  shewn  on  the  trial.  (7 . 
Co  wen,  540.    '2  hi  076.) 

As  to  the  niauner  of  setting  out  the  note,  it  is  optional  to 
set  out  the  tacts,  or  the  conciusioii  ul  law  u\)on  the  facts.  (1 
Chitty,  302.  8  T.  R.  662.  2  Burr.  11 HS.)  Besides  setting 
out  the  note,  here  is  an  express  promise  to  pay.  (Chitty  on 
Bills,  357.  1  Salk.  128.  2  Camp.  450.)  If  the  note  was 
illccrally  or  irregularly  made  or  endorsed,  the  snh«?t'(jui nt 
promises  binds  tlie  makers,  and  the  note  will  be  considered  the 
consideration  of  the  promise. 

The  statutes  incorporating  those  companies  authorise  the 
transaction  of  their  business  by  agents.;  (Statutes,  vol.  6,  p« 
134  a,  and  vol.  %  ITi  b. ;)  and  the  court  will  infer  the  acts 
done  within  the  scope  of  the  authority  conferred,  until  the 
contrary  is  shewn.  (3  Cowen,  C84.) 

A  corporation  may  bind  itself  by  a  promise  whhout  seal 
and  is  liable  to  an  action  thereon.  A  promise  by  a  principal 
to  pay  the  note  of  an  agent  may  be  enforced.  The  plaintiff  is 
the  bona  ftk  holder  of  a  negotiable  note,  and  entitled  to  re- 
eorer,  unless  notice  brought  home  that  the  note  was  illegally 
tnade* 

D.  B,  Ogden,  in  reply.  The  statute  incorporating  the 
company,  prescribes  the  mode  in  which  its  contracts  shall 
bemeoled.  They  must  be  aligned  by  the  president  and 
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eoimter-iigiied  by  the  seereterj.  The  aet  is  a  piABc  act,  PT«P4t 
and  evory  cUizvti  m bound  tokiiO'WiCB  provisiofifl*  plain* 

tiff,  therefore  ought  not  to  have  taken  a  note  not  duly  ex-      Karki  r 

ccuted.  The  company  was  incorporated  to  affect  insuran-  j^^^j^J^.^ 
ces,  not  to  issue  notes  ;  the  issuins^  of  a  note,  therefore,  not  Co. 
being  within  the  scope  of  its  ordinary  jwwers,  should  be  held 
unlawful,  unless  ilie  f>eculiar  circumstances  inducing  tfie 
net  are  shewn,  so  that  the  court  may  jtidire  whether  justifi- 
able or  not.  If  the  defendants  were  autlioiised  in  making 
the  note,  the  pm^ec^  had  no  rig^ht  to  invest  their  funds  in 
such  scrnritics,  and  put  them  into  circulation  by  indorsement. 
The  promise  of  a  principal  to  pay  the  note  of  his  aL'ent,  if 
given  in  the  character  of  agent,  is  good,  but  the  note  here  is 
that  of  an  individual,  and  the  promise  of  the  company  is 
▼oid  by  the  statute  of  firands.  Besides,  there  is  no  special 
|>romi8e  aTerred, 

Bp  the  CourU  Savage,  Ch.  J.  Several  objectioiis  are 
raised  to  the  sufficiency  of  the  first  count  of  flie  declaration : 
1.  That  the  defendants  had  no  authority  to  make  a  promis* 
aory  note;  %  That  the  note  described  is  the  note  of  John 
Fninidhi,  and  not  of  the  defendants ;  8.  That  it  is  payaUe  to 
the  president  imd  dhrectors'  of  the  Life  and  Fire  Insnranoe 
Company,  and  endorsed  by  the  asostant  president  and'sec- 
letarj,  in  their  own  names;  and  4.  That  the  and  Fire 
have  no  aotfaiMrity  to  endorse  negotiable  paper. 

1.  It  has  been  decided,  that  a  corporation  is  liable  upon 
contracts  not  under  seal,  made  by  their  authorised  agents, 
(12  Johns.  R.  230.)  and  upon  an  impHed  assumpsit.  (14 
Johns.  R.  118,  19  id.  05.)  and  also  upon  a  promissory  note, 
(1  Cowen,  513.)  It  is  averred  in  the  declaration,  that  the 
cor  Iteration  in  making  the  note,  were  actino'  within  the 
senpp  of  the  legitimate  purposes  of  their  incorporation ;  up- 
on the  fece  of  the  declaration,  therefore,  the  court  cannot 
say  that  the  defendants  ean  not  make  a  valid  promissory 
note.  If  lliey  can  make  a  valid  promis^nry  wAc  for  any  pur- 
pose, this  note  must  be  held  good  till  some  cause  shall  be 
shewn  why  it  is  not  so.  By  the  act  of  incorporation  of  the 
jkisndaats^  (Staluies*  voL    {i.  IZl  a.)  they  are  authorised 
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T'TicA,    to  make  coatractB  of  insuraaoe,  but  fbey  cannot  uae 

lunds  in  way  banking  oparationf*  They  cannot,  thaiefoie, 
Btafcar    make  a  note  intended  for  circulation  ae  bank  paper ;  but  I  am 
Mechuuc  iaa.  ^  ivepa^ad  to  n,y  that  they  may  not  give  a  note  for  many 
Cqw  '     purposes,  as  for  office  rent,  for  the  payment  of  a  lossi  for  the 
paynientof  their  officers,  or  agents  or  servants  employed  by 
tham,and  for  other  considerations.  If  a  note  has  been  giv- 
en which  is  unauthorised  by  law,  that  should  be  shewn  in  the 
defence. 

2.  It  is  said,  tliat  the  note  described  in  tlie  declai-ation 
is  the  note  of  John  Franklin,  not  of  the  delciulants.  Tiie 
averments  in  the  co\mi  are ;  That  the  defendanls  are  a 
corporation,  and  one  .]f)hn  Franklin  being  president  thereof, 
and  being  auliiorised  and  acting  within  the  scope  of  the  legit- 
imate purposes  of  tlie  corporation,  on  the  1st  July,  1823, 
•  made  a  promissory  note,  and  delivered  the  same  to  the  pre- 
sident and  directors  of  the  Life  and  Fire  Insurance  Compa- 
lOTf.  by  which  the  said  John  Franklin,  as  president  aft  aifoare- 
said,  promised  to  pay  to  the  order  of  the  president  and  di- 
rectors of  the  Life  and  Fbe  Insursnoe  Company,  on  demaniL 
the  aum  of  •8172,40  with  interest,  fi>r  value  received.  FVom 
this  desaiptiott  the  note  mvst  be  in  the  following  fiMm :  **! 
John  Fhmldin,  president  of  the  Mechanic  Fire  Insurance 
Company,  promise  to  pay  to  the  order  of  the  president  and 
directors  of  the  Life  uid  Fire  Insurance  Company,  on  de- 
mand, the  sum  of  $3172,40,  with  interest  for  value  received. 
John  Franklin.**  Or  it  may  be  in  this  form :  I  promise  to 
pay  to  the  order  of  the  president  and  directors  of  the  Life 
and  Fire  Insuiance  Company,  on  demand,  the  sum  of  83172, 
40,  witii  uiterest  for  value  received.  Jolio  Franklin,  presi- 
^  dent  of  the  Mechanic  Fire  Insurance  Company."   In  nei- 

ther form  can  this  be  said  to  be  the  note  of  the  company. 
In  Taft  V.  Brewster,  (9  Johns.  R.  334,)  the  defendants,  by 
the  name  and  description  of  J.  B.^  T.  L.  and  J.  C,  trustees 
of  the  Baptist  society  of  the  town,  &c.  acknowledged  them- 
selves to  be  bound,  dec  The  court  said,  **It  is  not  the  bond 
of  the  Baptist  church.  The  addition  of  trustees  to  the  names 
of  the  defendants  is  in  this  case  a  mere  de$enp^  penm^ 
mm."  In  WMie  v.  Skmnar,  (18  Johns.  R,  S07,}  the  con* 
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tnet  was  in  the  nun  of  R.  6^  W.  R.'  and  A.  H,tas  dnM-  .  QVSoa,^ 
tore  of  Uie  GmnTiUe  Cotton  Mtamfcctoiy,  and  signed,  For 
the  directors,  Reuben  Skinner.**  The  court  said  it  was  Skin- 
ner's individual  contract.  He  should  have  averred  and  prov- 
ed his  authoritv  from  }iis  co- directors.  In  this  cii^c  there  is 
an  averment  that  the  president  was  lawfully  aullionsed  ;  but 
it  does  not  appear  that  he  has  acted  under  the  authority  ;  he 
does  not  say  that  he  signs  for  the  company  ;  he  describes  him- 
self ns  president  of  the  company,  but  to  conclude  the  com- 
pany by  his  acts  he  should  have  contracted  in  their  name,  or 
at  least  in  their  behalf.  In  Stone  v.  Woody  (7  Cowen,  453,) 
the  defendant  described  himself  as  agent  of  J«  and  R.  Ray- 
mond," botlie  <lid  not  contract  in  their  name :  and  it  mw 
held  lie  was  personally  liable.  So  hare,  though  the  presi* 
dent,  according  lo  the  aTemmit  in  the  comt,  ImmI  aothocily 
to  make  a  note  for  the  defendants,  yet  he  does  not  appear  to 
haye  done  so,  in  a  manner  to  be  oibligatory  npon  theoL  R 
is  omecessary,  therefore,  to  inqoire  whedier  the  note  was 
endaraed"  in  sdcha  manner  as  toaulholue  an  aelion  in  tiie 
name  of  the  endorsee. 

'The  de^fendants  are  entitled  to  judgment  on  the  demurrer, 
with  leave  to  the  plaintiff  to  amend  on  payment  of  costs. ' 


Jackson,  ex  dem.  vs.  Ikei^and. 


This  was  an  action  of  ejectment,  tried  at  tlic  Rensselaer  Wfcenei  deed 
circuit,  in  July,  1828,  before  the  Hon.  William  A.  Duisb,  Und  t^^thrjf 

one  of  the  circuit  judges.  grantee*  re- 

The  plaintili' claimed  to  recover  a  moiety  of  75  acres  of  ^^ng* he i  ^ 


land.  He  shewed  a  mort^raijc,  execute d  bv  John  Ireland,  of  ^^""^^  ^ 
a  moiety  of  the  75  acres,  bearing  date  the  8th  April,  1625,  dnrinjj  widow- 
a  foreclosure  of  the  same,  and  a  purchase  by  and  a  convey,  ^^^er  ^'l 
ance  to  the  lessor  of  the  mortgagied  premises;  and  aibr  fee  to  the  oth. 

m't  declana 
it!  otgeot  to  be 

to  carry  into efTcct the  intention  of  the  testator;  and  th-n  jyr&nts  the  prcmbea  to  the  three 
persons  in  fee,  "  Habendum  to  them,  their  heirs  and  ai4si(;ns,  in  the  manner  mentkMied  in  the 
•aid  will,"  the  habendmm  it  aot  inconsistent  with,  and  will  control  the  fvetniMS. 

Ahh'Hi^'h  the  t4"«tater,  at  the  time  of  fhr  making  of  the  will,  had  no  Ii  ^^al  estate  m  the 
pmnisca,  the  gnatees  in  the  de«d,  and  tho«o  clasminc  under  them,  estopped  from  seitinc  up 
9aj  titk  ineoMtrtint  wMithit  CBwr»yad  tbeiebj. 
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100  cum  xR  nn 

uTicA,     shmriiig Jdhti  IrdBBdSn  pomnioii»  Bgtmt'mliom  Ab  foit 
^'^v^^l^^^^'  ^fgg  <n%inally  oomineDced  lod  a  judgmait  by  defiudt  enler- 
ed.  vailad.  his  cause ;  the  nrasant  ikifefMliipi,  Sarah  InltwL 
ht¥U^  beenadmittod  to  defend  as  landlady. 

The  defendant  proved  that  her  hui^and,  Thomas  Ireland, 
died  in  181 1,  in  possession  of  the  75  acres  of  land,  having 
resided  upon  the  same  for  m:iny  years,  under  an  agreement 
with  the  corporation  of  Albany,  lo  wlHjm  the  land  origitkiUy 
belonrrcd;  that  at  the  time  of  his  death,  he  left  the  defend- 
ant, his  widow,  and  several  chilctrcn  in  possession.  Tiie  will 
of  Thomas  [reland,  bcariiii::  date  the  23d  November,  1811, 
was  read  in  evidence ;  by  it  the  testator  devised  his  liome- 
atead  fiinn  unto  his  wife  Sarah  duriqg  her  widowhood,  and 
the  rsinakidar  ia  fee  to  his  two  sons,  John  and  James, 
charging  them  with  the  payment  of  legacies  to  faia  other 
ohiidiHL  The  defendant  produced  in  evidence  a  deed 
of  the  70  acres  of  land  from  the  corporatioa  of  the  city  of 
AlMuy  to  Banh  Ireland*  John  Injaod  and  Jamee  Irebnd* 
hearing  date  the  10th  BfarGfc»  1817;  whereby, aHer  neilM^ 
a  purchase  of  the  hmd  by  Thomas  Inland,  in  1887,  of  the 
'corpontion  and  the  devme  of  hb  property  by  will  aa  abdve 
metioBMl,  tfie  deed  proceeds  to  state,  that**  in  order  to  car' 
ry  into  effect  the  intention  of  the  said  Thomas  Ireland  as 
contained  in  his  said  last  will  and  tesLamcnt,"  and  hi  consid- 
eration of  81000  paid,  the  corporation  had  remised,  releas- 
ed and  quit-claimed,  and  thereby  did  remise,  &c.  unto  the 
"parties  of  the  second  part,  and  to  their  liens  and  assiL^is 
forever,"  the  said  75  acres,  "  To  have  and  tn  hold  the  same 
to  the  said  parties  of  tlie  second  part,  their  heirs  and  assigns, 
in  the  manner  mentioned  in  the  said  last  will  and  testament 
of  Thomas  Ireland,  deceased.''  The  defendant  further  prov- 
ed that  Thomas  Ireland,  m  his  life  time,  entered  mto  a  coi>- 
tract  with  the  corporation  of  Albany  for  the  purchase  of  the 
premises  conveyed  by  the  deed ;  that,  feih^g  in  the  payro^ 
ef  the  stipulated  price,  he  was  sued  on  the  contract,  whidi 
suit  was  pending  at  the  time  of  his  death.  Upon  this  evi- 
denee^  a  verdict  was  taken  for  the  plaintiff  aubject  to  th» 
opinion  of  this  court 
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S.  A.  Foot,  for  plaintiff.    The  deed  from  the  corporation  UTiCAf 
of  Albany  vests  a  title  in  fee  to  the  75  acres  in  the  grantees  '^V"^ 
as  tenaiUs  in  common  ;  and  the  lessor  of  the  plaintiff  having  Jadw^ 
acquired  the  iiiterest  of  John  Ireland,  one  of  the  grantees,  is 
entitled  to  recover  on«  third  of  the  premises,  unless  the  Aa- 
hcndum  chiusc  in  the  deed  from  the  corporation  shall  be  con- 
sidered as  controlling  the  premises  or  granting  words,  which 
it  is  conceived  it  cannot  do.    The  rule  is  inflexible  that  an 
habendum  cannot  stand  which  is  repugnant  to  the  estate 
granted  in  the  premises.   The  habendum  is  allowed  to  stand 
when  it  is  consistent,  but  not  when  it  is  incongruous  with  the 
pwimiswt.  (S  Craiae,  490,  tit  8S|  Devise,  ch«  38,  sect  48.  4 
id.  488,  tit  Deed,  ek  28,  sect  51,  SSL) 

K  Bogwrdus,  for  defendant  The  habendttm  may  latitat 
enlarge^  exphin  or  qualify  the  estate  granted;  and  such  is 
its  operatiaii  here.  It  is  not  inconsistent  with  the  pvemisea. 
Tlie  deed  rectles  the  will,  and  intends  to  give  eflect  to  it  by 
dedaring  that  the  grantees  shall  hold  in  the  same  manner 
as  they  would  have  under  the  will.  The  lessor  of  the  plam- 
faS^  daiming  under  one  of  the  grantees^  is  utopped  by  the  deed 
from  denying  the  light  of  the  defendant  to  hold  in  conformity 
to  the  devise. 

Foott  in  reply^f  The  will  can  have  no  operation,  as  the 

testator  had  no  estate  which  he  could  devise.  He  had  not 
even  a  right  of  entry.  All  he  couM  claim  was  a  mere  equi- 
ty. (6  Cruise,  tit.  38,  Devise,  ch.  3  §  26,  27,  28.)  The  les- 
sor of  the  p'aintiff  was  a  bona  jid&  purchaser  under  a  mortgage 
sale,  suid  IS  not  estopped. 

By  die  Courts  StrrHERLAND,  J.  The  habendum  clause  in 
the  deed  from  the  corporation  of  Albany  to  John,  James  and 

Sarah  Ireland,  is  not  inconsistent  with  the  premises  or  grant- 
ing part  The  deed  recites  the  will,  and  the  object  of  all  the 
parties  was  to  give  effect  to  it  by  means  of  this  conveyance. 
The  legal  effect  of  the  deed  is  the  same  as  though  the  haben- 
dum clause,  inst^ul  of  saying,  "  To  have  and  to  hold  to  the 
said  parties,  in  the  sumc  manner^  mentioned  in  the  last  will 
and  testament  of  Thomas  Ireland,  deceased,"  had,  without  any 

Vok  m.  18 
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•imeA«  ftibwe  to  tiw  ii<ill,gHr«B  tlie eilate  to  the  deMant  dnHmg 
ier  tfitfoMloM^  mid  the  remiiiider  to  the  two  eooe  in  fee. 
utkr?im.  Co.  There  can  be  oo  <|ueetioft  that  the  eet«te  granted  aaay  be 
ikvm  designated  and  made  certain  in  the  habendum  clause.  It 
enlarges  and  explains,  but  is  not  inconsistent  with  the  previ- 
ous part  of  the  instrument.  (3  Cruise,  430,  4  Cruise,  483* 
and  fi  Cruise,  tit  38,  Devise,  ch.  3,  sect  26,  27,  28.)  No 
doubt  I  he  premises  in  a  deud  must  control  when  the  habendum 
clause  is  inconsistent  with  it 

AdrnittiiifT  the  devise  to  have  hern  inoperntivr  for  want  of 
a  legal  estate  in  the  testator,  the  grantees  in  the  deed  from 
the  GOPp(»iition,  and  those  ^ly'Pfiipg  under  them,  are  estopped 
from  setting  up  any  title  inconsistent  with  that  conveyed  by 
that  instrument  The  defendant,  therefore,  has  the  exclu- 
sive right  to  the  possession  of  the  premiBes  in  question  during 
,  her  widowhood ;  and  the  ieasor  of  the  jdaintilC  who  claims 
under  a  mortgage  given  by  one  of  the  sons,  cannot  recover. 

Ju4gment  for  the  defendant 


Tub  Utica  Insurancb  Company  vs,  Badgsr. 

'  Proof  of  hand  This  was  an  action  of  assumpsit^  tried  at  the  Oneida  cir- 
«ldon«r°^  ^/f  ^-'^"t*  April,  1828,  bcforL'  ttie  Hon.  Nathan  Williams, 
*  SSl  ^tilum  circuit  judges,  on  a  promissory  note  by  the  plain- 

that  the  wit.  tiffs,  as  serond  endorsees,  against  the  defendant,  as  maker. 
tobe^^uT^d     I'Jit^  <l^'claration  stated  the  making  of  the  note  by  the  de- 
writing  of  the  fendant  (Luthor  Badger)  to  Stephen  Hungcrford  and  John 

endorecr,  Ainslee,  beariiur  date  7lii  Deccaiber,  1825 ;  an  endorsement 
founded  upon  i 

the  factfl  of  by  tho  jMiyees  to  Crocker  and  Badger ;  and  a  second  ea- 
^^^^^"^  donemflDt  by  them  to  the  plaint^   On  the  thai  of  the 

name  two 

monllifl  before  the  tnai,  and  alsu  havuig  seen  him  write  five  yean  before  the  trial,  tt*ting  at 
the  Mine  time  that  ha  Woald  aot  have  »f  wWs  to  have  tertftwl  ta  the  hand  writimg  ftomihrn 
fact  alone  of  havinfr  ?'^'»pn  him  writr  five  ycarw  bjto,  and  cxpreeeing  doubt?  as  to  a  ]>art  of  tha 
■ignature,  would  scarcelv  bi>  autlicicnt  to  uphoiii  &  verdict,  if  the  qneittion  aa  to  ita  authciency 
had  been  properly  mAaulled  to  a  iui^ 

Where  a  judge  upon  guch  evidence,  in  an  action  by  the  pndor*f««  of  a  prom!»<K>ry  note, 
charged  the  jury  that  the  plaintii&  were  entitied  to  a  verdict,  matead  of  leavmf  it  to  liMua,  via> 
derproptrMwii^  tony  whether  thscBdRMwatotwaajv  wmm  tlttiaatf  wiitlpf  ef 
thafHV'ia  Mnr  tim      gnattd.  • 
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c&tuet  thf  making  of  the  note  and  the  cndnrsctnent  by  the  irncA, 
payees  was  arlinitted.    A  witness  for  the  phuutifTs  Instifipd  -^"f****- 
that  Isaac  Crocker  and  Luther  Badger  were  co-partners  m  Utiea  InarGiv 
trade  in  Septernber,  1825  ;  and  that  he  believ^  tbd  nrnnw  a^Ji 
Crocker  and  Badger  endorsed  on  the  note  to  bt  the  ytoyoB 
hand  wriciiig  of  fiodger.   He  saw  Badger  wrile  fait  BBwiit 
February,         tad  had  seen  bm  wnle  five  jeari  mnc^,  bul 
wedd  not^lMttP^lieeit  aUe  to  have  Mified  to  hb  hand  writi^f 
from  the  &ct  alone  of  having  Men  Inm  wxilei^  yeart-MMe  i 
that  he-flftde aphis  ophuoit  fipon  looUog  at  lis  hand  writk^ 
wlnclih»  saw  him  wrile  b  Fetfrnary  taat  He  Mid  net  my 
thit  the  nana  CroeAer,  Ibrming  part  of  the  mgBatoffe»  vrm  the 
hand  ^tiling  of  Badger.  It  did  not  look  lihe  hia.  Bothaamee. 
appeared  to  have  been  written  with  the  same  hand;  bnt 
he  never  saw  Crocker's  name  written  by  Badger,  and  thcre- 
forc  could  not  testify  with  certainty  as  to  that  name.  Upon 
this  evi(Jeiice,  the  plaintiffs  ullcred  to  read  the  iiute  to  the  jury. 
The  defendant  objected  to  the  sufficiency  of  the  proof.  The 
judL^  overruled  the  objection,  and  the  note  was  read.  The 

def nd  a  rU  c  x  c  c  j j  ted . 

On  ill  '  part  of  the  defendant,  Stephen  Hungerford,  (one  of 
the  payees,)  testified  that  the  note  was  endorsed  by  the  pay- 
ees for  the  accomodation  of  the  maker ;  that  he  had  oflaoseen 
Badgcfr  write  ;  that  he  did  not  think  the  name  Crocker  and 
Badger  looked  like  Badger's  hand  writing  exaetly  { ha  rather 
thcMgikt  that  it  was  not  his  hand  writing ;  both  names  ap. 
paaMd  ^  be  written  by  the  same  hand ;  the  word  CmABt 
did  Mfesambla  Bai^r's  hand  writmg. 

tJfmilMi  ^viAence,  and  other  lestimbny  in  the  €ase^  net! 
T^kdng^  bowser,  to  the  pioof  of  hand  writing,  the  judge 
d^ifgA  tfic  juiy  that  the  plahitiffii  were  entitM  to  a  vudiot* 
Tfm  jury  Iband  aeeordingly.  The  defendant  eioepted  to 
the  tftbai^giK  The  other  testimony  given  on  the  trial  is  not 
stated,  as  it  presented  questions  not  passed  upon  in  the  opin- 
ion of  tiie  courL  A  motion  was  now  made  to  set  aside  the 
verdict. 

/.  A.  SpenceTt  for  defendant 


8,  A.  F0oi,  for  phUntiffit. 
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By  fib*  C&urt,  MAitor,  J.   The  ^aSntifls  hsymg  set  forth 
^"[j^        in  their  declaration  the  transfer  of  ihc  note  from  Cj  ockur  and 
Mooen     Badger  to  themselves,  were  bound  to  prove  it.    There  was 
proof  that  Crocker  and  Badger  were  partners.    It  was  there- 
fore only  necessnry  to  shew  tlie  endorsement  by  eiiiier  of 
them.    (Baylcy  on  Bills,  40.)    There  was  no  proof  whatever 
thai  the  endorsement  was  made  by  Crocker  ;  and  so  light 
was  the  e  vidence  of  its  having  been  made  by  Badger,  that 
it  would  have  been  scarcely  sufficient  to  uphold  a  verdict  for 
the  plaintiffs,  if  the  question  as  to  its  sufficiency  had  been  pro- 
perly submitted  to  the  juiy.  I  think  the  judge  eired  in  not 
Iflwring  it  to  llie  jory,  ttnd«r  proper  inttructions,  to  say  whetii- 
er  the  endonsment  was  or  was  not  the  hand  writasig  of 
Bedger.  On  thii  ground,  I  am  &r  granting  a  new  trial.  It  it 
aol  neceaiary  to  conaider  the  other  pointa  raiaed  en  the  aign- 
neot 

New  trial  granted. 


MooEBS  VS.  Wait  and  Gaipfin. 

en.    Tiiid  waii  an  action  of  tro^^er,  tried  at  the  Clinton  drctiitui 
l"**^  January,  1S2B,  before  the  iluii.  Rkubkn  iivroii  Walworth, 

POMCMlOn     of  ,  ^    .         .  1 

wild,  uncolti-  then  one  of  the  circuii  judges. 


.  ,  On  the  trial  of  the  cause  it  appeared,  that  the  plaintiff  was 
der  a  con  tract  .  ,  '  '  •  i  j 

of  nJe  gifiof  the  owner  of  a  certam  ioL  ut  land  ;  lliai  on  the  18th  day  of 
^r^^^rf  ^^25,  he  entered  into  an  agiXM  nirni  witli  John  S. 

jMiMry,  and  tv  Fra7XT,  Avherf?hv  he  demised  to  Frazer  tlio  west  half  of  the 
hmilofd  the  lot  for  the  term  of  four  years  from  the  15th  day  of  June-  next, 
luad  M^oR-on  coji4ilioa»that  Frazer  should  pay  to  the  plaintiff  at  the  rate 
^yiTi.  ntofthe  ^3  per  acre,  for  the  land  demised,  by  instaUinents,  viz.  one 
ooDsidenikm  gfi^  theieof  OQ  the  said  15th  June,  and  the  residue  in  four 
!^?ding  tSeqnii  anael  payments,  with  interest  annually,  and  should 
^^J^^pay  the  taxes,  dus.  On  petfonnatfce  of  these  conditions, 
•nd  enjojr  tin  the  plaintiff  bound  himself  to  execute  to  Frazer  a  good 
j3L2ip^«wl  ittflkient  deed  of  the  premises.  In  the  summer  or  faU 


If  raeh  penon  cntn  timber  for  any  pnrpoae  other  than  the  cultiratton,  tniproveiiMOt  and 
enjoyment  oi  the  iatid  a«  a  farm,  the  timber  thus  aepanited  from  the  freehold,  heoiNnM  A# 
p^>n^gj  ffpfiriy  <tf  ths  Oimer  of  the  inheritance,  who  may  maintain  an  action  of  frowr  Hat 
tsgsiMt  aagf  mm  In  fomwiOB  tlwn^  a  btmfii$  fwckua  under  the  occiyeBt. 
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of  1826,  James  F.  Frazcr  bought  ot  John  S.  FrnTier  a  num-  utioa, 
ber  of  pifie  trtes  standing  on  llie  lot,  paid  for  and  cut  them  ^**8"^^^- 
into  saw  logs,  to  the  number  of  800,  and  drew  them  to  the  Uomm 
bank  of  the  river,  where  he  sold  them  to  Griffin,  one  of  tbs 
defendants,  who,  by       agent  Wait,  the  othar  deiendaatt 
marked  floated  them  down  the  river  and  had  them  / 

iiwed  into  bowb  aqd  The  plamtf  demaiiM  the) 

kg!  of  the  detalaDta,  nid  lirovgfat  tkit  actkm  to  leoow 
tbeb  vakie. 

At  tlie  date  of  the  agreement  the  whole  of  tlie  pramtes 
dmcBbed  in  it  were  wild  and  meoltinrtod ;  the  tiinher  oat 
waf  the  principal  part  of  the  valiiablc  pine  timber  on  the  land} 

it  did  not  appear  to  have  been  cut  with  a  view  to  cultivation  ; 
the  place  where  it  was  cut  was  aoi  x.\\c  best  land  for  that 
purpose,  ami  none  of  it  has  bceii  put  into  a  state  of  culliva- 
tion ;  the  value  of  the  lot  was  greatly  reduced  by  the  cut- 
ting off  of  the  pine  timber.  After  the  limber  was  cut  and  the 
logs  taken  by  the  clcfcnrlaiits,  the  agreement  between  the 
plaintifl  and  John  S.  Frazer  was  surrendered  up. 

The  presiding  judge  decided  upon  this  state  of  facts,  that, 
under  the  lease,  the  lessee  had  a  right  to  enter  and  enjoy  the 
premises  ;  that  as  the  whole  lot  was  covered  with  wood  and 
timber,  he  could  not  enjoy  it  without  cutting  off  some  part 
of  the  trees  and  timheri  and  the  plaintiff  not  having  re- 
stricted him  as  to  any  particular  kinds  of  trees  he  might  cut, 
he  had  a  right  to  cut  such  as  he  pleased  and  to  sell  them, 
subject  to  be  restrained  hy  a  couvt  of  equity  if  he  committed 
wanton  mjury  to  tlie  property ;  that  the  principles  appfica^ 
ble  to  waste,  committed  on  leasehold  property,  by  cuttmg 
limber,  where  a  part  of  the  land  was  cultivated,  aiid  could 
therefore  be  enjoyed  without  cutting  timber  on  other  parts 
of  it,  were  not  applicable  to  a  case  like  this ;  and  that  the 
plaintiff,  therefore,  was  nut  entitled  to  recover.  The  plain- 
tiff submitted  to  a  nonsuit,  with  leave  to  apply  to  set  the  same 
aside. 

W.  Kent,  for  plaintiff,  now  moved  to  set  aside  the  tionsuit. 
The  agreement  conferred  no  other  rights  on  Frazer  than 
tboae  oi  a  ienaat  lor  years.   Fellii^  the  timber  for  any  oth- 
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UTiGA,    er  thaD  agricultural  purposes,  wai  loasle.  Allowmg  thtt  tin^^ 

ber  might  be  cut,  it  could  not  be  carried  to  such  an  extent  af 
tu  do  an  irreparable  injury  to  the  inheritance.  Whether  the 
party  in  this  case  had  abused  the  rights  which  the  agre^* 
mcnt  gave  liim,  should  have  been  submitted  to  the  discretion 
of  a  jury,  under  the  cliarge  of  the  court.  It  is  manifest,  that 
by  withholding  the  deed,  the  plnintiflT  looked  to  the  land  as  liis 
i^urity  ;  wliich  would  be  no  security  if  the  lessee  inirrht  ren- 
der it  useless  and  of  no  value  by  stripping  it  of  its  timber. 
(7  Johns.  R.  227.  9  id.  35,  da^.)  It  i*  waste  to  cut  wood 
ior  sale.  (2  Haywood,  339.)  If  the  setter  had  no  title,  the 
purchaser  ii  MAo.  .     Mm*.  R,  '  a41»  .  k  Bum.  ^  AiiL 


8.  Stevens,  for  defendants.  Frazer  was  in  ]iosscssion  un- 
der an  agreement  to  sell  to  him,  having  a  right  of  immediate 
entiyi  EDd  without  restraint  as  to  the  manner  of  using  the 
property.  Whflst  he  performed  his  part  of  the  contract*  oo 
action  at  law  would  lie  against  hiin  for  cutting  timber ;  he 
cotiU  be  restiained  only  by  injunction  from  chancery ;  and 
if  80^  mdy  an  action  cannot  be  maintained  against  a  bona 
JUk  purchaser  of  logs  cut  on  the  premises. 

Supposing  EVazer  a  lessee  ibr  years,  what  was  he  to  do 
with  the  landt  It  was  wild  and  oncultrratedp  and  be  oould 
nmke  no  other  use  of  it  than  what  he  did.  If  it  be  true^ 
that  the  questioD  m^t  be  submitted  to  a  jury  to  dettnnino 
whether  or  not  toaste  had  been  committed  by  the  tenant,  the 
proposition  admits  that  the  defendants,  as  purchasers,  cannot 
be  liable ;  for  if  the  temnt  had  a  right  to  cut  timber  to  any 
extent,  the  purchaser  of  such  timber  cannot  in  reason  or 
justice  be  subjected  to  an  action  for  an  abuse  of  such  ri^t, 
for  how  could  he  know  that  there  was  such  abuse.  (Itt 
Johns.  R.  74.) 

9^  ihe  Court,  Savmje,  Ch.  J.  It  has  been  decided  by 
litis  court,  ui  the  case  ot  Suffci-n  v.  Townsendy  (U  Joh^.  R. 
35,)  that  an  agreement  to  sell  land  does  not  imply  a  licence 
to  enter  and  cut  trees ;  and  also  that  a  licence  to  enter,  wuuld 
not  authorize  the  cutting  timber ;  for  that  one  licence  does 
not  imply  the  ether.  In  that  case,  there  was  a  parol  con* 
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InctDf  sale  and  parchafe^  uoder  iIm  dcfcndant  enter-  uttca, 
^and  cut  timber}  but  (he  coatraot  was  not  consmnttedt  ^^•^ 
and  the  ^ntifi*  feooVered  ia  trospM  for  the  tknber  cut  ^m^^ 
wbSh  the  defendabl  was  id  poigeBnon.  The  aame  point  was 
a^iin  decided  iti  Copper  Slomr,  (nine  voL  S8L)  In  that  ^""^ 
caee  there  was  n  written  eontnust»  mnch  Uhe  the  oontmct  m 
tfiis  caae^  eyoept  tb^t  ^imn  was  no  leaae  of  the  lot ;  tmt  the 
defendanto  (aixiiieed  a  contract,  sgned  hy  Stower,  by  whkh 
he  adnewMged  he  bad  received  a  contract  and  bond  for 
the  coMideration  money,  which  were  to  be  e^eccted  and  re- 
turned to  the  plaintifi  ;  aad  agreed  thai  until  ilie  papers  were 
executed,  no  timber  should  be  cut  on  the  lot ;  and  it  was 
shewn  tfiuL  iht  v  woro  pxocuted  and  returned  by  the  next  mail. 
Tiie  d(  li^ndfinTs  i  uit* mi,  d  that  a  licence  to  enter  was  impli- 
ed. Tlie  court  cou.^i>l(  I  '  d  the  acceptance  of  the  contract  of 
Stower  a  licence  to  enter  and  occupy  as  tenants  at  will,  but 
not  to  commit  waste ;  and  that  cutting  the  timber  beyond 
what  was  necessary  for  the  use  and  improveOMt  of  the  farm 
tfirmioatfid  the  tdbnney  at  will ;  and  of  course  the  defend* 
ants  were  trespassers*  It  was  there  considered  that  the  with- 
h  l  iing  the  deed  was  the  plaintiff's  security  upon  the  land  S 
bnt  it  would  cease  to.be  a  secnrity,  if  the  defendanta  nqght 
lanAillf  jlrip  the  l^d  of  its  ttmber,  and  landar  itof  no  vahie 
The  oqnlhu^M^  this  case  goes  fcrthart  and  gives  the  righl 
of  eeoipangiiribra  tenn  of  ymia,  on  paribrmn^  oeitain  ooi^ 
dHions.  It  is  nndoiibtedly  tniSt  thai  Ibrnser  hail  n  ilgfat  la 
enter  and  enjoy  the  lot  which  be  had  oontraded  to  purohase  ; 
but*  as  was  said  in  Cooper  v.  Stotoer,  **  the  contracts  in  ttie 
case  must  be  construed  reasonably  and  consistently  with  the 
riglits  oi  both  parties and  as  cuttmg  off  the  pine  timber 
where  the  land  was  not  suitable  for  cultivation,  was  not  the 
proper  and  reasonable  mode  of  enjoying  the  lot  for  agricul- 
tnrnl  purposes,  Frazer  had  no  right  to  cut  the  timber.  The 
timber  constituted  the  principal  value  of  the  land.  The  land 
thus  Taiuabb  was  the  plaimitT'i  security  ibr  the  purchase 
Q»>iiey ;  and  the  destruction  of  the  ttmber  was  thereforo  to- 
tally MMiUthoriiad  by  the  eontrect  Hiad  it  appeared  that 
the  lesaee  could  not  enjoy  the  lot.tQ  lh»bfilnd«i&l|g»fi» 
the  pnrpoaes  of  cultivation  and  improvement  as  a  tan  witk 
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uTicA,  out  cuuiag  the  timber  in  qurstion,  a  dttfereot  caee  would 
Aurmu«».  presented;  and  I  should  think  the  rights  of  the 

pertiei  would  be  very  different :  then  the  cutting,  and  per- 
hapi  the  SfDHing  wodd  haye  been  justifiable.  But  wheai 
trees,  or  any  thing  else  attached  to  the  freehold,  are  unlaw- 
iblly  detached  therefirom,  the  proper^  thus  wrongfully  sepa- 
rated from  the  freehold,  becomes  the  personal  property  of 
.the  owner  of  the  inheritance.  "Waste  is  a  tort,"  aayi  Lordr 
Hardwicke,  (S  Atk.  962,)  '*and  punishable  as  such;  and 
the  party  has  also  a  remedy  for  the  trees  cut  down,  by  an  ac> 
lion  of  trover.**  (2  Cruise,  268.)  The  case  of  FanaTU  v. 
Thoi/ijison,  (5  Ikiru.  6l  Aid.  820,)  is  iuli  to  tho  same  point. 
Certain  machinery  attached  to  a  mill  was  leased  for  a  num- 
ber of  years.  The  tenant,  without  ])ermission  of  his  land- 
lord, seveied  the  machinery  fr^^m  the  mill,  and  in  that  situa- 
tion it  wm  sold  on  an  execution  aLMinst  the  tenant.  It  was 
held  that  no  title  passed  to  the  purchaser,  and  that  trover 
lay  for  the  machinery.  The  judges,  in  giving  their  opinions, 
compare  the  machinery,  when  attached  to  the  freehold,  to 
the  case  of  trros  standing  which  are  parcel  of  the  inheritance, 
to  the  me  of  which  the  tenant  has  a  qualified  right  during  his 
tsnn,  to  wit>  for  shade  and  fiiat  1(  however,  they  are  sep*  I 
anted  by  his  own  wrongfol  act,  or  the  act  of  God,  the  ten- ' 
ant  has  no  right  to  the  use  during  his  term,  btit  they  become 
abaolvtely  vested  in  the  person  who  has  the  next  estate  of  ^ 
hteitanoe;  they  become  his  goods  and  chattels.  ^ 
These  cases  abundanily  shew  what  is  constant  to  good 
ssoae  and  soond  policy,  as  well  as  justice:  that  a  tenant 
who  commits  waste  by  cutting  timber,  acquires  no  title  to 
the  timber  which  he  thus  unlawfully  cut-^,  and  of  course  can 
convey  none  ;  and  farther,  that  a  bona  ^«/e  purchaser  from 
the  tenant  acquires  no  title,  but  is  liable  in  trover  to  the  true 
owner. 

The  facts  of  the  rase  clearly  shew  that  the  timber  was  un- 
necessarily, and  tiicrefore  unlawfully  cut  by  Frazer.  The 
logs  in  question  were  therefore  the  proper^  of  the  plaintiE 
The  nonsuit  must  be  set  aside^  and  a  new  trial  granted; 
costs  to  abide  the  event 
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UnOAf 

Aflfwt,  im 

JACUOii,er  dtm.  Hotchkus  and  others,  w. 
R.  d&  Wight. 

This  vnB  an  action  of  ejectmentt  tried  at  the  Columbia  Whcrr  %  xc^^m. 
circuit,  in  April,  1897,  before  the  Hon.  William  A.  Dun,  dou^flii! 
oneof  the  ciicQit  judges.  ^^JT*^ 

The  lessors  of  the  plaintifil  who  are  the  daughters  and  sons-  to  be 

in-law  of  one  Jacch  EHaSt  etaimed  to  jecorer  the  moiety  of  a 

J,  ^  8K>n  of  by  tnem 

nuni,  of  which  the  defendant,  Roche!  Wis^ht,  (the  widow  of  on  their  aerer. 

Jacob  EHaa,)  and  her  son,  William  Wight,  by  a  second  mar-  ''^^^dt 

ria^e  are  in  possession.    They  claimed  as  the  heirs  of  law  o^  cEuwe  declw- 

Henry  Elias,  (a  sort  of  Jacob  Elias,)  who  died  in  1808,  leav-  ^ 

ing  no  wife  or  children.    Jacob  Elias  died  in  1786,  seised  of  a  ehouid 

&rin  containg  about  200  acres  of  land,  the  half  of  eBtat<<  until  his 

which,  on  a  partition  amongst  his  children  in  isru;.  was  con-  cluitiren  sever. 

.      I  •         tT  11  I    ,r  1       1  CMne  of 

veyed  to  his  son  Henry,  and  the  east  halt  was  conveyed  to  the  a^c;  and  that 

other  children.  The  east  half  was  subsequently  acquired  by  the  ^J^^*'j[J^ 
defendants  by  purchase.  The  defendant,  Rachael  Wight,  took  po(»f<f»s- 
since  the  death  of  her  first  husband,  Jacob  Elias,  has  coatin-  ^ 
ued  to  reside  on  the  farm  of  which  he  died  seised.  Her  son  fr'vc  srcnnty 
Henry  resided  with  her  until  his  death.  thdr'^^^werid 
The  defendant  claimed  to  hold  the  premises  under  the  will  Foportion«  ^ 
of  her  husband,  until  provision  was  made  Ibr  her  maintenance^  Mid  tSmSk  » 
conformably  to  the  directions  of  that  will  The  will  of  Jacob  ^^ompetent 
Elias  was  dated  in  October,  1780.  By  h,  the  testator  gave  in  wib  dnr. 
and  devised  aH  his  estate,  real  and  personal,  to  his  childrei^  S^u^wSb 
to  take  possession  thereof  on  their  severally  becoming  of  lull  kdi,  ti»t  Hhm 
age.  After  thus  disposing  of  his  property,  the  will  proceeds  "^/l^'^Si 
in  these  words :  **  My  will  and  pleasure  is,  that  my  beloved  tied  to  raitiit 
wife  Rachel  shall  hold,  use,  occupy  and  enjoy  my  whole  cs-  ^bT^c^te  im. 
late,  as  well  real  as  personal,  unlil  the  time  mentioned  above  *il  P™J*«^ 
for  my  children  severally  taking  possession  thereof;  provided  her    bj  her 

always,  and  it  is  my  express  will  and  pleasure,  that  mv  said  cl»2*«>ta 

,  ^  manner  dllMt. 

chiKiren  shall  severally,  before  they  take  any   possession  of  ed    by  th* 
my  estate,  give  severally  such  good  and  sufficient  security  for 
their  proportion,  according  to  their  said  several  shares  of  my  , 
estate,  for  and  towards  socfa  a  competent  maintenance  of  my 
Vol.  m.  14 


'cum  or  ns  iuntiin  ooim 

mid  wtib  during  her  nataral  life,  as  two  indi^rent  meDf  to  be 
chosen  mutaally  between  my  said  wife  and  such  child  or  chfl- 
dien,  so  to  be  obligated,  shall  judge  sufficient." 

There  was  an  unsuccessful  attempt  made  on  the  trial  to 
shew  that  Henry,  the  son  of  the  defendant  Rachel,  had  com- 
plied wiiii  tins  clause  of  the  will ;  and  evidence  was  also  giv- 
en to  shew  the  nature  and  character  of  the  possession  of  the 
farm  Henry,  after  the  partition  in  1806,  until  his  decease 
in  1S08.  The  cmisc,  however,  was  disposed  of  at  the  circuit 
on  a  construction  given  to  tlie  will  of  Jacob  Elias  by  the  pre- 
siding judge,  who  charged  the  jury  that  by  it,  the  defendant, 
Raichel  Wight,  had  no  right  to  possess  the  xeal  estate  longer 
tk^  until  the  children  of  the  testator  came  of  age ;  and  that 
the  provision  for  her  maintenaace  did  not  postpone  the  ri^t 
of  entry  of  the  devisees  until  they  gave,  the  security  mention- 
ed in  the  willt  but  operated  only  as  a  chaige  upon  the  land ; 
and  that  the  ^ntiff  was  entitled  to  recover.  The  jury  found 
accordingly.  A  motion  was  now  made  to  set  aside  the 
Terdict 

Ju  JL  JordoTit  for  defendants.   The  will  of  Jacob  Elias 

gave  to  his  widow  a  life  estate  by  necessary  implication,  sub- 
ject to  be  defeated  only  by  the  children  executing  securities 
for  her  maintenance,  in  compliance  with  the  terms  of  the  will. 
This  manifestly  was  the  intent  of  tlie  testator,  aiKi  therefore 
oiight  to  prevail 

K.  Williams,  for  plaintiff.  The  widow  must  be  presumed  . 
to  have  consented  to  the  partition.  She  became  a  purchaser 
under  it,  in  buyii^  in  the  east  half  of  the  farm.  The  intention 
of  the  testator  was,  that  if  one  or  nx>re  of  his  children  came 
of  age,  and  required  the  possession  of  his  or  their  share, 
fore  all  the  children  arrived  of  ^ge^  such  children  lequirii^ 
the  possession  should  give  the  security  prescribed  by  the  wiU; 
but  It  was  not  bis  intention  th^t  the  widow  should  continue 
in  possession  afier  th^  all  arrived  of  age.  On  the  contrary, 
hehaddedared  that  on  their  oomu^  of  i^,  they  should  take 
possession ;  and  he  authorised  her  to  hold  only  until  that 
event  He  made  provision  for  her  maintenance,  und  a  was 
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»  diaigt  upon  Ibe  eitete ;  bul  Ibe  devise  to  the  oyUwo  is  utica, 
nolMil^ot  to  wiy  oottditkm,  nor  k  ther  Hglbt  of  eatry  d»>  Aufo^usas. 
pondtDt  upon  the  pedbnnanoe  of  the  requueiMiits  of  the 


By  the  Court,  SuTHULAifo,  J.  It  ie  not  denied  that  the 
lenon  are  bound  to  provide  for  thedefendant  But  it  itoon- 
tended  that  they  are  entitled  to  the  ponessbn  of  the  estate, 
charged  udtH  the  support  of  the  defendant;  and  that  making  pro- 
inaioo  Ibrher  support  is  not,  according  to  the  true  construc- 
tion of  the  will,  a  condition  upon  the  performance  of  which 
their  right  of  entry  depends.  The  case  depends  then  upon 
the  construction  to  be  given  to  the  will  of  Jacob  Elias. 

It  was  evidently  the  inlentlon  of  the  testator  to  make  a 
certain  and  competent  provision  for  the  comfortable  support 
of  his  wife.    Ho  accordinpfly  gives  to  her  the  use  of  his 
whole  real  and  personal  estato  dnrinj}^  the  minority  of  his 
children,  and  expressly  directs  that  the  children,  before  they 
shall  take  possession  of  the  estate,  shall  give  satisfactory  se* 
curity  for  the  competent  maintenance  of  their  mother.  He 
put  her  in  possession  of  his  whole  estate*  and  he  did  not  in- 
tend that  she  should  be  deprived  of  such  possession  until  otl^ 
er  provisbn  was  made  for  her.  A  mere  right  of  aetioa  against 
the  Jeason,  together  with  a  charge  upon  ^  estate  for  a  aum 
equal  to  the  support  of  the  defendant,  would  leave  it  in  the 
power  of  the  lesson*  temporarily  at  least,  to  deprive  her  of  a 
home  and  the  means  of  support,  if  they  thought  proper  to 
avail  themselves  of  the  delay  which  the  law  wovid  enaUe 
them  to  interpose  agamst  her  demand*  It  appears  to  mo 
that  the  testator  intended  to  put  the  provision  for  his  wiie  be- 
yond all  hazard  ;  he  gave  her  the  possession  of  his  whole  es- 
tate, which  he  meant  she  sliould  retain  until  other  provision 
was  made  for  her  by  her  children  in  the  manner  directed  in 
the  will.    This  is  the  natural  and  plain  construction  of  the 
instrument :  it  carries  into  eOect  what  was  evidently  the  car- 
dinal object  of  the  testator.    If  I  am  correct  in  this  view  of 
the  case,  the  judge  erred  m  the  construction  which  he  gave  tO 
the  wiU,  and  a  new  trial  must  be  granted. 


Wifbt. 


ciMv  nr  MB  nmsn  cmtm 

* 


iTTicA,       The  evidetice  ai  to  tbe  posseasion  of  Henry  £!■•<  of  the 
pmniMi  in  quertbo,  aAerthe  Mvwm  which  appenw  to  fm^ 
B^MiT         made  betweeD  the  diildreii,  is  aomewhat  Gontradidory* 

minIL  ^  ^'"'^  ^^^^  ^  ^^^^  reHed  npoa  by  the  pbintiff^  it  ahooM 
ha?e  been  aiibmttted  by  the  court  to  the  jary  aa  a  matler  of 
heL  The  court,  however*  without,  adrntiDg  to  that  point, 
ezpraned  a  dedded  opinion  againet  the  defendant  upon  the 
construction  of  the  wilL  ^ 

New  trial  granted* 


R.  M.  6l  J.  RusaaLL  vs.  F.  H,  6l  U.  W.  Niooll. 

A  contract  This  was  ail  action  of  assumpsit,  tried  at  the  New- York 
ide  in    the  * 

ritv  of  New  circuit,  in  March,  1828,  before  the  Hon.  Oodbit  Bdwabm, 
ito^  o{'  MO  ^®  circuit  judges. 

bdetof  cotton.  The  plaintiffs  claimed  damages  for  the  non-delivery  of  a 
m^^^^t  quaiitity  of  cotton  aliped  to  have  been  purebued  by  them 
Nr%v-York  of  the  defendants.  The  contract  between  the  parties  was 
^^^""'^^  made  on  the  0th  February,  182^  at  New-Yorfc,  and  ia  in  these 
tbTdato  cJ  tto        •  Daniel  Rapelye,  for  our  account,  to  R. 

Mmnet,      M.  dt  J.  Rusaell,  five  hundred  bales  of  cotton,  at  dzteen  and 
dT  ^  ^  balf  cents  per  pound.    Said  cotton  was  purchased  f<^ 
fSSmarj/and  our  ac.  at  HuntsviOe,  and  ia  19  be  deliveredt  on  its  arrival  at 
SiJ  ui^-  ^  New-Orleans  at  any  time  between  the  pree- 

tor,  to  be  paid  eot  date  and  the  first  day  of  June  next,  and  the  amount  to 
dclh«ry****the  ^  cash  on  delivery ;  to  be  re- weighed  and  two  per  cent,  tare 

cotton  to  bo  allowed.  New- York,  February  9,  1825."  (Signed)  *  Fnui- 
wdffaod.  mad 

two  per  cent, 
tare  to  be  al- 

lomd,  is  an  executory  oontnet,.  and  tha  title  to  the  cotton  doea  not  pass.   The  vemloii 

are  not  cbarg^f'ah!**  for  tho  non-dclivrrv  of  the  cotton  vnfi!  itn  nrnrn}  at  w.York  ;  ar»f?  the 
K>eci£cation  of  the  time  a  only  a  iumtation  fixing  the  period  beyond  which  neither  oi  the  par. 
tiM  are  botmd  by  the  contraet.  and  aot  an  agiwaient  diatthe  eoCton  alialtatiAefcolate 
delivered  by  thespeciHcd  dnv. 

A  party  contracting  for  the  iiaie  and  delivery  of  a  large  quantity  of  an  v  particular  item  of 
merenandiM,  (ftrfaiBUnce  500  balea  of  ooitloii«)  m  its  arrvM  at  a  particular  port,  ia  not  homul 

to  drlivrr  a  portion  onlv  of  thr  ati'rlr.  thr  v.-holf  nnf  hnvin^  anvrt!.  Tlir  vcT.drr  not  Wing 
bound  torecetve,  the  vendor  is  not  obligated  tu  lULicer  aquantity  1cm  than  the  whoie  i  Uae  oUi* 
gation  being  reciproeaL 

A  signing  of  a  not r  nrmrmnrnndmn  of  a  b-irtrain  on  the  cif  ijo.  ids.  warrs  and  merchan- 
dise by  the  vtmdtr*  alone*  ia  a  sufficiont  compliance  with  the  requuenHmta  of  the  etatnte  of 


• 


I 


0P  nS  tTA«  or  HSW^TIMX.  lit 

diflLNiooll  d(Co.'  The  eoHon,  «t  tiw  time  of  thft  tale,  vncA. 
wii  at  HoDtmUe,  in  the  state  of  Alabama.  The  average  Aiigart*  iMi. 
thne  of  a  pasoge  from  New-Orleons  to  New- York  it  twenty'  ^^^^ 
days,  and  forty  days  would  he  a  Tery  long  passage.  Eleven  v. 
halea  of  Alahana  cotton,  bekxigiiig  to  the  defendantSt  aniv-' 
ed  at  New- York  before  the  Ist  June^  weie  demanded  by  the 
plaintiffs,  and  an  offer  of  payment  made  to  the  defendants  two 
or  three  clays  previous  to  the  1st  June,  who  refused  to  deliv- 
er the  same,  saying  tliey  would  not  embarrass  the  contract  by 
the  delivery  of  a  part ;  that  unless  the  whole  of  the  500  bales 
arrived  before  the  1st  June,  they  were  not  bound  to  deliver  any 
part  of  the  cotton.    The  price  of  Alabama  cott(jn  in  New- 
York,  from  about  the  middle  of  April  to  the  1st  of  June, 
fluctuated  between  23  and  '25  cents  per  pound.    The  aver- 
age weight  of  a  bale  of  such  cotton  is  350  pounds. 

The  plainttfis  offered  to  prove,  that  on  the  21st  day  of 
Jaie»  they  ofiered  to  accept  and  receive  the  cotton.  This 
evidence  was  objected  to  and  rejected,  and  the  plaintiffs  ex^ 
copied  to  the  dechnon  of  the  judge.  The  phuntifi  having 
lested,  the  defendants'  counsel  moved  for  a  nonsuit,  iosistiiv 
that  Ae  agreement  to  deliver  the  cotton  was  conditional,  de* 
peodEiig  upon  the  contingency  of  its  arrival  at  die  port  of 
New-York  on  or  before  the  first  day  of  June ;  that  it  was  an 
eothn  contract  for  the  delivery  of  the  whole  quantity  of 
Mea^'and  that  consequently  the  defendants  were  not  bound 
to  deliver,  nor  the  plaintii&  to  accept  a  less  quantity  timn  the 
whole ;  and  that  the  plaintiffs,  not  having  offered  any  evi- 
dence of  the  arrival  of  the  whole  quantity,  they  were  not  en- 
titled to  recover.  The  judge  decided  that  the  plaiiuitls  were 
bound  to  prove  that  the  %vhole  quantity  had  arrived  at  New- 
York  on  or  before  the  first  day  of  Juno,  to  entitle  them  to  a 
recovery;  and  that  they  had  not  offered  sufficient  evidence 
to  justify  him  in  submitting  the  cause  to  the  jury;  whereup- 
ou  he  nonstiited  the  plaintiffs,  who  excepted  to  his  decision. 
A  motion  was  now  made  to  set  aside  the  nonsuit 

T.  Fessenden,  for  piainiiff:».  The  defendciiu^i  were  bound 
to  deliver  the  cotton  at  New- York  by  the  first  of  June  at  all 
€vents*   In  determmii^  the  ituport  of  a  contract,  a  court  wiH 
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urrcA,  regard  the  situation  of  the  parties,  and  the  circumstances  an* 
AtifT'ist,  1829.  (I01.  which  they  act  at  the  time  it  is  made.  (2  Barn.  &  Crea* 
636.  2Cowen«228.  8  Mass.  R.  214.  10  id.  384.)  The 
cotton  was  at  Huntoville ;  it  was  to  be  transported  to  New* 
NmoU.  Qpieans,  and  thence  to  New- York ;  the  mle  was  made ;  and 
the  defendants  stipulated  to  deliver  it  on  iU  arrival  at  the  port 
of  New- York:  botaa  that  was  too  indefinitOi  the  plaintiflb  r^ 
quired  that  a  time  should  be  specified ;  and  the  defendants 
filrtber  stipolaled  that  it  should  be  delivered  on  or  before  the 
first  day  of  Jane.  The  agreement  <o  deUver  applies  as  wdl 
to  the  time  specified*  as  to  <Ae  arrival  of  the  cotton;  and  if  so^ 
the  roeanii^  of  the  contract  is,  that  the  cotton  »  to  be  de- 
livered on  its  arrival,  and  it  is  to  be  delivered  between  the 
date  of  the  contract  aiid  the  first  day  of  June  ;  or,  m  other 
words,  it  sliah  be  delivered  on  its  arrival,  which  arrival  shall 
be  between  the  date  of  the  contract  and  the  first  day  of  June. 
Unless  this  construction  be  adopted,  there  is  no  reciprocity 
in  the  contract.  If  cotton  rose  in  market,  tlie  defendants 
mi^t  sell  at  New-Orleans,  and  thus  prevent  its  arrival  in 
New-York  ;  on  the  happcnuig  of  which  event  alone,  accord- 
ing to  their  construction,  they  were  bound  to  deliver.  If  it 
lell  in  market,  they  could  make  its  arrival  sure ;  for  three 
voyages  to  and  from  New-Orleans  might  have  been  performed 
between  the  date  of  the  contract  and  the  1st  June.  In  Boyd 
V.  Sifkin,  (2  Camp.  3126^  and  in  the  ease  mentioned  in  the 
note  in  that  p^ge,  the  general  words  M  orriiMl  are  construed 
as  a  condition  precedent;  but  n  those  cases  there  was  no 
(tMS  specified  for  the  delivery,  and  the  subject  matter  was  as 
much  beyond  the  control  of  the  vendor  as  of  the  Teadea» 
Here  time  is  specifioed»  and  the  artide  completely  under  th» 
control  of  the  vendor. 

The  evidence  produced  by  the  plaintiffs  was  equivaknt  to 
proof  of  the  arrival  of  the  cotton  previous  to  the  first  day  of 
June.  It  was  shewn  that  a  voyage  between  New-{  )i  leans 
and  Xcw-York  was  ordinarily  performed  in  20  days ;  the  cot- 
ton might  have  been  transported  ;  in  fact  a  portion  of  ihiij 
very  cotton  arrived  previous  to  the  first  of  June.  The  plain- 
tiffs could  not  have  proved  more,  had  the  whole  ot  the  cot- 
ton arrived  at  New- York,  uoiesa  the  defendnntt  had  seen  fit 
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to  apprise  them  of  ^  feet  In  eaeee  of  tins  Uod,  where  the 

facts  rest  peooliaily  within  the  knowledge  of  the  opposite 
party,  slight  evidence  is  sufficient  to  establish  a  prima  facie 
case.  The  jury  would  have  had  the  right  to  prisume  thjit 
the  arrival  had  l>tit:n  prevented  by  the  act  or  omission  of  the 
defendants ;  and  if  so,  the  rights  of  the  plaintiffs  were  the 
same  as  if  the  arrival  had  taken  place.    (3  Camp.  274.) 

The  plaintiffs  were  (  ntiik  d  to  recover  for  the  eleven  hales 
which  did  arrtce.  In  this  respect,  the  contract  shonld  bo  con- 
sidered distrihutive ;  otherwisOf  if  499  bales  had  arrived  and 
the  mnainiBg  one  had  been  missing,  the  defendants  would 
have  been  relieved  from  the  contract  Besides,  the  sale  wat 
abiolute  and  the  [roperty  passed,  although  the  plainttffb  Were 
not  bound  to  pay  uatil  actual  delivery.  Such  salc?^  nre  re- 
oogniMd  aa  good.  (2  Comyn  on  Cont  SIO,  390.  Touch- 
atone,  234^  Noye^  Maxima,  88.  8  Camp.  43a.)  If  the  aale  ' 
waa  abtotute,  the  plainCift  were  entitled  to  recover. 

A  M.  Ojdm  and  W.  Slmtm,  Ibr  daiMaiita  The  nle 
w«a  QonditimMj,  not  absekrte.  The  note  or  memonuMhmi 
la  In  the  uanal  form  of  a  btoker^a  memorandum  of  sale,  andia 
like  the  caae  m  9  Camfv  820*  where  the  word  aotf  waa  ad* 
jogged  to,  mean  conlrwcM  la  9§IL  Whenever  any  thing  re- 
liidna  lo  be  dooe»  the  oontnel  ii  nf  neoeanty  meQlory,  al- 
though the  words  need  may  be  in  pnea«efi<t,  andin  nooh  eaaee 
the  title  to  the  property,  which  is  the  subject  matter  of  the 
contract,  does  not  pass.    (15  Jolms.  R.  349.    dCowen,  250.) 

The  arrival  of  the  cotton  was  a  condition  precedent ;  it  waa 
to  be  weighed,  and  tlie  delivery  and  the  paymunt  were  to  be 
siniuh^neous  acts.  The  contract,  therefore,  was  executory, 
ajid  the  plaintifl^  were  bound  to  aver  and  prove  the  arrival 
of  liie  cotton.  Had  tlio  cotton  been  lost  in  its  transit  from 
New-Orleaos,  the  defendants  would  have  been  compelled  to 
boar  the  kNS»  and  a  belter  test  cannot  be  applied  to  determine 
the  question  of  sale  or  no  sale.  If,  however,  there  was  a  sale 
the  plaintifii  have  mistaken  their  remedy ;  their  action  afaoald 
have  been  froiwr. 

The  sale  Wfts  conditional.  The  cMton  waa  at  HuntsviUa, 
08  thf  heid  itatsia  9f  the  Teoneaaae^  a  riv«r  not  at  all  timea 
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navigable  (  the  oootnet  aooonfiagly  pnmded  for  the  eontiii* 
gOBoy,  that  the  «oUam  in%bt  not  uimi.  The  agreeiiieiit 
that  on  in  mrioal  at  the  port  of  New-York,  it  iMl  be  dflfiv* 
eied.  The  apedfication  of  time  m  the  eootraet,  waa  to  fix  a 

Kmit  to  the  obligations  of  the  parties ;  a  definite  periody  be- 
yond which  neither  should  be  bound.  It  is  not  a  stipulatton 
that  at  all  events  the  cotton  should  arrive  by  the  first  of  June, 
but  an  agreement  on  the  one  part  to  dnliver,  and  on  the  oUi- 
er  to  receive,  if  the  cotton  did  arrive  by  that  day.  The  case 
in  2  Campbell,  326,  7,  8,  is  decisive  of  this  question.  There 
the  sale  was  of  a  quantity  of  hemp  on  arrival^  per  a  certain 
ship;  the  ship  arrived,  but  bron!;^ht  no  bomp  ;  and  it  was 
hnlden  that  as  none  arrived,  the  contract  was  at  an  end.  In 
the  case  in  Canrpbcil,  the  purchaser  was  bound  to  receive 
the  article  whenever  it  arrived ;  here  the  plaiotifib  were  bound 
to  take  it,  if  it  arrived  before  the  first  of  June. 

As  to  the  eleven  bales.  The  defendants  were  not  bound 
to  delhrer  a  part  The  agreement  was  made  in  reference  to 
the  enlfare  quantity  of  600  baiei  of  eotton,  and  no  agree- 
ment wan  nrade  fer  the  sale  or  purehaee  of  a  less  quantity* 
The  jdaintifi  ooald  not  have  been  compelled  to  take  a  quan- 
tity leas  thra  the  whole»and  the  defendants  therefore  are  not 
bound.  Eitber  party  had  a  right  to  insist  upon  a  pedbrm- 
anoe  of  the  whole,  and  neither  was  bound  to  perform  in  part 
(8  Johns.  R.  584.) 

To  enlidetiie  plamtiA  to  recover,  they  are  bound  to  prove 
the  arrival  of  the  cotton:  substantively  to  prove  the  fact,  and 
not  by  inference.  No  evidence  was  offered,  that  the  non- 
arrival  of  the  cotton  was  attribiit  iblc  to  the  defendants  ;  and 
DO  presumption  will  be  induli^r.  j  of  bad  faith  on  their  part 
But  had  there  been  fraud  on  the  part  of  the  defendants,  ev- 
idence of  the  fact  could  not  have  been  received  in  the  pres- 
ent action  of  assunipsit  ;  the  remedy  of  the  plaintiffs  would 
have  beet)  an  action  of  deceit,  and  ao  it  was  ruled  by  the 
king's  bench  in  the  case  in  CampbelL 

The  plaintiiTs,  in  an  action  against  theni»  niiglit  have  ob- 
jected the  statute  of  frauds  as  a  defence,  not  hnvin^r  signed 
any  note  or  menxnandum  in  writii^  of  the  bargain ;  the 
i^reement  produced  was  signed  only  by  the  defendants.  If 
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the  plaintiffs  could  not  have  bpen  holden,  the  defendants  are 
not  bound  ;  and  ihoufjh  thi^  oljjection  was  not  taken  at  the 
circuit,  the  court  will  not  now  grant  a  new  trial,  if  they  per- 
ceive that  the  plaintiffs  must  be  nonsuitLd  on  this  srround. 
'  For  the  sarm^  reason  that  the  plaintiffs  were  not  bound  to  re- 
ceive the  cotton  after  the  first  nt'  June,  the  defendants  were 
not  obligated  to  deliTer  it  after  that  day.  The  evidcoce  upon 
fhftt  •utyeot,  thmfore*  wai  proporlf  exeluded. 

JH  Keichum,  in  reply.  TIkj  sale  was  absohito.  The  cot- 
tdB  ms  identified  and  specifically  sold,  to  wit,  500  bales 
porahaaed  for  the  defendants  at  Huntsville.  Had  it  been  loil 
on  its  funge  from  New-Orleans,  it  is  adoiitted  that  thede* 
liidMite  would  have  been  oUigBd  lo  have  borne  Ihe  lm\ 
)m  lliii  woold  ha%  been  at  a  comeqiieDce  of  the  oontne^ 
mi  n>t  beeanee  Ifcejr  mnatiied  ownan.  Having  agreed  to 

jMiiiJi  il  ■!  Niiir  Tniit  ihnjlirmnin  lVrr  — n '   Ti^ 

baaoordingtatbeeoaneof  tnda  Tba  agieeiiMPtwaepQe- 
ilhpa  tbat  ^be  ooHqb  ahaidd  be  delivered  by  the  firrt  diQr  oC 
Jane,  and  sMmer,  if  it  arrived  before  that  day.  SaohmuBtba 
the  construction  of  the  contract,  and  not  aa  eoatendad  far 
□II  the  other  side,  that  there  was  no  obligation  on  the  dlAod 
ant§  unless  the  cotton  actu  ally  arrived  before  thai  day,  orthe 
grossest  folly  is  imputable  tr>  the  plaintiffs.  The  plaintifl^ 
were  bound  to  pay,  and  tlie  defendants  should  be  hoidcn  to 
deliver.  The  stipulation  that  the  cotton  should  be  weighed, 
did  not  render  the  contract  executory,  the  sale  being  of  a 
tpedfic  article ;  the  weighing  was  provided  for,  solely  to  as- 
aertUD  the  quantity,  and  is  not  such  a  circumstance  as  pre- 
vents the  passing  of  the  property.  (4  Taunton,  643.)  The 
platntifi  might  have  claimed  the  cotton  at  New-Orleans,  and 
vreifed  the  deBvery  atNew-Yorh,  the  stipulation  that  it  should 
be  deSvered  there  beii^eatMy  for  their  benefit  A  syb* 
fleqa6Btaafe,b!yifaedelB^buile,  woiddhavebem  The 
plamtiflPr  tlMelbreF  al  all  eventa^  were  entitled  to  recover  ibr 
theeleven  hales;  and  they  were  entitled  to  Recover  Ibrtha 
non-delivery  of  the  whole  quantity,  even  upon  the  prindite 
assumed  by  the  defendants,  for  the  property  being  m  thdr 
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vttoAf    pniMiinii  at  die  ifans  of  te  oontfict*  nA  mmUkgrndm 

^""^^Z^'  thor  oootrol,  to  ozononie  thesMlm  fiom  IkUilari  Unf 

RuMeU     ought  to  have  shewn  its  non^arrival  at  Ne«->¥Qifc. 
▼. 

WBaS.  ' 

Bi/  the  Courts  Marcy,  J.  It  was  insisted  on  the  argument 
that  the  contract dcdaied  on  \va«  within  tin'  statute  of  fraudiiy 
and  void  for  not  being  reduced  to  wriiiiig,  aiid  signed  as  the 
statute  directs.  This  objection  is  DOt  sustuinuble.  If  the 
contract  be  within  the  statute,  it  is  very  clear  that  the  sign- 
inc^  by  the  defendants  is  a  conipli^mcr  with  its  requirement. 
{Egerton  v.  MaUtews  and  anoUier,  6  East,  307.  Sanderstm 
,      V.  Jackim  and  another^  2  Bob.  PuL  238.) 

^  The  main  difficulty  in  tfus  case  is  to  determine  the  retk 
eharacter  of  the  eootract.  On  the  one  hand,  it  la  said  to  be. 
en  actual  and  unconditionai  sale  of  the  eotton,  with  a  war- 
ranty  that  it  should  airive  at  the  port  of  Nenr-Yofk  bj  the  fat 
of  Jvm,  1885$  on  the  other,  that  it  is  an  agreement  to  eaM, 
OA  oonditionthat  it  should  anhrebefofe  that  time.  Ub  very 
dear  tbkitif  the  plaiiitiffs  had  brought  trover  to  the  cotien, 
they  could  not  have  sustained  their  action.  The  eases  of  JIf 
DoMldT.  HmoeH,  (15  Johns.  Rep.  849,)  Rapelye  ^Smiik  v. 
JKiscftts  4*  otters,  (6  Cowen,  25,)  and  Hhepley  v.  Davies 
OMdonoikar^  (5  Taunt.  607,)  arc  decisive  authoruics  ujajii  ihjs 
pomt  The  contract  was  therefore  executory  and  not  exe- 
cuted. Somethmg  was  to  be  done  before  the  titlo  to  ihc  cot- 
ton passed  from  the  defendants  to  the  plaintifTs.  It  was  to  be 
broutrht  to  New- York,  wcii^'lKjd  thoro,  and  paid  for  bv  the 
plaintiffs,  after  makintr  Hk  fir-dnctions  stipulated  in  the  agree- 
ment. The  dctoiidants  could  retain  the  possession  of  it,  even 
alter  it  arrived  in  New- York,  for  the  purpose  of  Wejghii^  it 
and  until  it  was  paid  for  by  the  plauitifis.  The  payment  and 
delivery  were  dq)endBnt  and  simnhaneous  acts.  Apply  to 
this  property  the  test  mentioned  by  Spencer,  I.  in  tiie  case  of 
ATDtmM  V.  Hewett,  who  would  have  been  the  mattetm  if  ' 
the  cotton  had  been  lost  on  its  voyage  from  New<OrleaaBt» 
New-Yofli,  or  while  at  the  latter  place,  belbra  ithadbeen 
weighed!  Beyond  all  question,  the  loss  would  have  ftUen  on 
die  defendants. 
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•  The  rontract  beiapr  eTecutor>%  it  is  impui  tant  to  determine  utica, 
xvhat  was  to  be  done  by  the  dcreodaiUs  towards  executing  it;  ^"^'■■'» 
because  it  is  for  not  doing  what  lliey  had  stipulated  to  do,  or  RusmJI 
cause  to  be  done,  that  they  are  liable,  if  at  all.  to  the  plaintiffs  niJj^ 
for  damnfres.    If  the  contract  bo  executory,  and  sucli  it  evi- 
dently IS,  t^ie  same  interpretation  must  be  given  to  the  word 
sold  that  w^as  given  to  it  in  the  case  of  Boyd  v.  SifkiUf  (S 
Campb.  320.)    It  means  contracted  to  soiL  Giving  it  this  in- 
terpretation, 1  understand  the  contract  to  be  an  agreement  cm 
tfas  part  of  the  defeadanii  to  seil  five  hundred  bales  of  cotloSi 
fiovBinsed  on  their  aoceuit  at  Huntsvill,  and  to  delmr  it  on 
its  arrival  at  New-Tork,  at  any  tioae  after  maldiig  tlia  ooo- 
tvact,  and  before  the  first  day  of  June  thereafter.  It  could 
not  be  delivered  untM  its  airival,  and  its  w<aght  ascertained. 
The  itipolation  by  the  defendants  to  deliver  it,  cannot  be 
oonsidered  absolme:  it  was  conditional,  and  they  are  not 
chargeable  for  the  non-delivery  of  it  until  the  event  had  hap- 
pened wluch  the  parties  must  have  expected  to  happen  be- 
fore the  delivery,  viz.  its  arrival  at  the  port  of  New- York. 

It  was  urged  on  the  argument  that,  by  the  agreement,  the 
defendants  bad  stipulated  that  Llie  ccjttoii  should  arrive  with- 
in the  period  specilied  in  the  contract.  Such,  I  apprehend, 
vras  not  the  object  of  designating  the  time ;  but,  as  the  fulfil- 
ment  of  the  contract,  or,  in  other  words,  the  actual  transfer 
of  the  projKjrty  contracted  to  be  sold,  depended  upon  the  ar- 
rival of  the  cotton  at  New- York,  an  event  not  absolutely 
witfan  tlie  control  of  dther  party,  and  which  might  never 
happen,  the  period  for  its  delivery,  on  condition  of  its  arrival. 
Was  fixed,  that  the  parties  might  know  how  long  they  were  to  .  ^ 
remain  under  the  st^mlations  of  the  contract  If  tiie  cotton 
shoold  not  arrive  hf  the  fint  of  June^  the  pbundlfii  were  bot 
bomd  to  reoehre  and  pay  ibr  it,  oli  liie  one  hand;  nor  on  tiie 
ptiierv  were  the  defendants  under  an  obligation  to  deliver  it 
This  appears  to  ne  to  have  been  the  object  of  a  speoifisation 
oC  time  in  the  contract 

Eleven  bales  of  cotton  did  arrive  within  the  specified  time, 
and  the  defendants  refused  to  deliver  them,  because  the 
whole  five  hundred  bales  were  noL  received.  Their  views  of 
the  contract  iu  this  particular  appear  to  me  to  have  been  cor- 
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mm**    weL  Tlw  ooatraol  wm  ht  fife  Inndvid  balatt  it  wm  en- 

lire ;  tbm  wm  no  oUfgttioii  on  the  |MUft  of  tho  phnrtift  to 

The  F'-opk  recetre  a  less  quantity  than  tbo  'vHiole,  and  oonaequentty  none 
J'.,      on  the  part  of  the  defendants  to  deliver  less  than  the  whole. 

The  obligation  to  deliver  and  to  receive  must  be  recipro- 
cal. This  c<:>nstrurtiun  of  the  contract  was  resisted  on  the 
arguiueut,  upon  tlie  ground  that  it  imputed  i^pnt  folly  to  the 
plaintilis  in  bec<>rning  bound  to  receive  tlie  cr)tton,  iiowever 
low  it  might  be  depressed  in  price  ;  while  the  defendants 
could  avail  themsolvrs  of  the  advantage  ol  its  iraproved  vahie, 
by  preventing  its  arrival  witliin  the  stipulated  time.  There  is 
no  proof  nor  pretonoe  that  any  act  was  done  by  the  defend- 
Mli  to  retard  the  arrival  of  the  oottoa  If  nothing  was  done 
to  oiMtrol  the  cootipgont  event  upon  wfaiob  the  ddhrety  ws 
to  be  HMMb.  the  benefit  or  lots  likely  to  lesnH  firom  iti  hap- 
pimag  wis  mutuel;  and  if  any  tfaiiig  was  done  to  eontroi  itt 
tlw  pertgr  iiqaied  thmby  would  have  a  medy; 

I  sae  no  oanae  for  inleilenng  with  the  dednen  of  the  judge 
at  thectrooit 

.       Motion  to  set  aside  nonsuit  denied. 


Taa  PfeOFUs  e».  Walbbidok, 


to^Nfwt^    Case  brought  up  from  tlie  Rensselaer  oyer  and  terminer 

buacs   in  the 

for  the  advice  of  this  court  The  defendant  was  indicted,  for 
C5^i^  (si^.  that  on  the  20th  day  of  April,  1824,     did  buy  of  one  J.  B. 

4.  SouMi  a  oertain  promissory  note,  bearing  date  the  14th  April, 
S^i^ ^  William  MMvmj.hr  the  mm  of  t»5, 

.Mci!or8  at  kw  90f  payable  to  A.  V.  Adxiance  or  order  m  ninety  days,  en> 

^ttwd  by  the  payee  to  Souca,  who  was  the  hoUer  and  pro- 

cj^ast  or^  re.  pnfior  thsRof  Until  the  puroliase  thereof  by  dw  dsfimdant, 

fi^^Sorj     fiir  a  good  and  valuable  consideratloD ;  he,  die  said  ddM^ 

kJ^'pT'  ^  tfane  of  such  purchase,  being  an  attorney  and 

ment  for  estate  connseUor  of  this  court,  and  of  the  court  of  common  pleas  of 

Si'Xni!?  ^  county  of  Rensselaer;  aiid  Liiat  the  defendant  did  not  buy 

tIom  nsndcred, 
for  a  debt  an* 


tcccdently  contracted,  or  for  the  pnrpo§e  of  mnkinjy  rpmittanrc.  althmigli  WUA  WWb  4(0*  bt 
not  fmiumd  iat  coikctum,  or  ior  the  puipoee  ot  hhaging  %  tuit  Uienoii.  ' 
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or  receive  the  said  note  in  payment  for  any  estate  real  or  per-  u^ica, 
«onal,  or  for  any  services  actually  rendered,  and  for  any  debt  Augtwt,  1829 
antecedently  contracted,  or  for  any  purpose  of  remittance,  j^^^'^^^ 
without  any  intent  to  violate  or  evade  the  act  of  the  legisla-  t. 
lure  of  the  state  of  New- York,  entitled,  "An  act  to  prevent  Wdlbridg 
abuses  in  the  practice  of  the  law,  and  to  regulate  costs  in  cer- 
tain cases,""  passed  April  21,  1818.*    The  defendant  was  also 
charged,  in  other  counts  of  tlie  same  indictment,  with  having 
bought  four  other  promissory  notes  given  by  the  said  William 
McMurray,  viz.  one  to  Prudence  Barton  for  842,(50,  anoth- 
er to  A.  V.  Adriance  for  $125,50,  a  third     E.  Goss  for  $31, 
20,  and  a  fourth  to  C.  Fairbiuiks  for  a  sum  of  money  to  the  * 
jurors  unknown.    The  same  averments  were  made  substan- 
tially as  in  the  fu*st  count  of  the  indictment.    The  defendant 
pleaded  not  guilty,  and  a  trial  was  had  at  the  Rensselaer 
oyer  and  terminer,  in  June,  1827,  before  the  Hon.  William 
A.  DuER,  one  of  the  circuit  judges,  and  David  Buel,  jun. 
and  Herman  Knickerbackeb,  Esquires,  judges  of  the  county 
courts  of  Uiat  county.    ,   ,    ,  .  ^tvtn-  fHi'  "* 

■The  Jir$t  Kction  of  the  act  is  in  these  words  : 

"Be  it  enmcted.  Sec.  That  no  attorney  or  counsellor  at  law  of  any  court  of 
record  in  this  state,  shall  directly  or  indirectly  buy,  or  be  in  any  way  or  man- 
ner interested  in  buying  any  bond,  biU  or  promissory  note,  bill  of  exchange, 
book  debt  or  other  chose  in  action  ;  nor  shall  any  such  attorney  or  counsel, 
lor,  by  himself,  or  by  or  in  the  name  of  any  other  person,  either  before  or  af. 
tcT  suit  brot^ht,  lend  or  advance,  or  agree  to  lend  or  advance,  or  procure  to 
be  lent  or  advanced,  any  money  to  any  person,  in  consideration  of,  or  as  an 
indaccmentto  the  placing  or  having  placed  in  the  hands  of  such  attorney  or 
counsellor,  or  in  the  bands  of  any  other  penion,  any  debt,  demand  or  chose  in  ' 
action  against  any  other  person  for  collection  ;  and  every  such  attorney  or 
counsellor  offending  in  the  promises  shall  be  deemed  guilty  of  a  high  misde- 
meanor, and  on  conviction  thereof,  shall  be  struck  from  the  ^foU  of  attomies 
or  oounaeUors,  or  both,  as  the  case  may  be,  in  the  several  courts  wfacroin  ho  ia 
licensed ;  Rnd  shall  moreover  be  subject  to  fine  and  imprisonment,  or  either, 
MM  the  court  before  which  such  conviction  sliall  be  had,  shall  in  their  discre. 
tion  think  proper  and  adjudge  ;  provided  always,  that  nothing  herein  contain, 
ed  shall  be  construed  to  prohibit  the  receiving  in  payment,  by  any  attorney 
or  eoonscUor,  any  bond,  bill,  promisaory  note,  bill  of  exchange,  book  debt, 
or  other  chose  in  action,  for  estate  real  or  personal,  or  for  aervices  actually 
rendered,  or  for  a  debt  antecedently  contracted,  or  from  buying  or  receiving 
any  brill  of  exchange,  draft  or  oHier  chose  in  action,  for  the  purpoae  of  remit- 
tance, and  without  any  intent  to  evade  or  violate  this  aet." 
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vnoAf  On  the  trial  of  the  cause,  the  makhig  of  the  note  set  finrth 
10^  UMk     ^      ooont  of  the  Indietmeiit,  and  the  endorsement  of 


fied  that  ho,  in  April,  1824,  called  on  the  defendant  and  re- 
quested him  to  purchase  the  note  :  that  the  defendant,  on 
inspectine;  the  note,  observed  that  McMurray  was  a  long 
winded  h.llow,  and  Aflnancc  he  cojisidried  iiisrflvtnt;  but 
that  if  witness  would  deduct  SIO,  and  endorse  tln^  note,  he 
would  let  him  have  the  money  ;  that  witness  did  endorse  the 
note,  received  $115  50,  and  left  the  note  with  tiic  defendant. 
On  his  cross^xamination,  he  stated  that  the  defendant  said, 
at  the  time,  he  wonld  not  boy  the  note,  but  that  if  witness 
would  endorse  it  and  discount  $10,  he  would  let  him  have 
the  money ;  that  if  paid  when  it  became  due,  well ;  if  not, 
he  should  look  to  witness.  The  witness  further  testified, 
that  the  note,  when  due,  was  protested,  and  he  received  no- 
tice of  non-payment  from  the  defendant,  whom  he  directed  to 
prosecute  the  maker  of  the  note  for  the  benefit  of  witness. 

The  purchase  of  the  note  given  by  McMurray  to  P.  Bar- 
ton  for  IK2,60  was  proved.  The  note  to  (Soss  for  #81,  and 
tlie  note  to  Fairbanks,  (proved  to  be  for  about  $23,)  were 
shewn  to  have  been  in  the  hands  of  the  defendant,  who  was 
a  justice  of  the  peace,  and  told  McMurray  thiit  one  Mo- 
Cullough  had  left  them  with  liim,  the  defendant,  for  collec- 
tion, and  had  taken  out  two  sumtnonses  against  him  (Mc- 
Murray.) After  some  negotiation  between  the  dciendantand 
McMurray,  the  latter  c"ave  the  defendant  his  note  for  $87, 
which  sum  composed  of  the  said  two  notes  and  several 
demands  which  the  defendant  had  against  him.  It  was  ad- 
mitted, that  on  the  1st  of  April,  1824,  the  defendant  was,  and 
at  the  time  of  the  trial  continued  to  be  an  attorney  and  ooun- 
aelior  of  this  court,  and  of  the  Rensselaer  common  pleas. 
.  The  counsel  ff>r  the  defendant  urged  that  the  evidence  was 
not  sufficient  to  warrant  a  canvictioo,  because,  1.  The  note 
reoeivedby  defendant  firamSooaa  was  not  due  at  the  tiine  of 
its  defivery  to  the  defendant ;  %  It  was  left  as  a  pledge  to  se- 
cure the  money  loaned  to  Souza;  and  8.  The  three  other 
notes  were  severally  under  $50.  The  court  ovemiled  these 
oljectioos,  and  chai^ged  the  jury  that,  in  their  opinion,  if  the 
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tat  ras  tMra  or  niMnnuc« 

defadaot  actnllypiiidiuedlhenoleof  flSft^  utica, 
Inl  whether  the  pimshaie  wu 

Mine  due ;  that  it  wu  their  pmmce  to  detambe  whether  tSTpc^ 
he  purcfaaaed  the  seme  or  raoeiTed  it  ee  a  pledge  ;  thai  to  ^- 
ooDvict  the  defendant,  the  jury  must  be  aatiflfied  tfaat.the  do* 

fendant  directly  or  indirectly  bought  the  note  ;  that  if  satisfied 
of  such  purchase,  the  defendant,  to  justify  himself,  was  bound 
to. shew  that  in  making  the  purchase  ho  came  within  the 
words  or  spirit  of  the  proviso  of  the  act  under  which  he  was 
indicted.  As  to  the  other  three  notes,  the  court  told  the  jury 
that,  in  their  opinion,  the  fact  of  the  notes  being  severally  for 
less  than  $50,  furnished  no  defence  ;  but  that  it  was  for  tho 
jury  to  determine,  both  as  to  the  construction  to  be  given  to 
the  act,  and  whether  or  no  the  defendant,  in  the  purchase  of 
the  said  notes  or  either  of  them,  came  within  the  spirit  of  the 
proviio  of  the  act  Tiie  jury  found  the  defendant  guilty,  and 
the  oyer  end  terminer  suspended  judgment  untU  the  advioe 
ef  thie  oourt  coold  be 


U.  P.  Hunt,  for  defendant.    The  object  of  the  statute  un- 
der which  the  defendant  is  sought  to  be  convicted  is,  to  pre- 
▼ent  the  purchase  by  the  attomies  of  notes,  &c.  with  theirUent 
to  commence  suits  thereon.    The  act  of  1818,  (Statutes^  vol, 
4,  p.  278,  c,)  referred  to  in  the  indictment,  creates  no  new 
ofience.   Tlie  general  **  ect  concermng  counsellors,  attomiee 
end  eofidtors,"  passed  in  1818,  (1 R.  L.  417,  §  7,)  had  already 
declared  it  a  misdemeanor  for  an  attorney  to  purchase  a 
note,  dec  with  the  mtent  to  sue ;  and  the  sole  olject  of  the 
ect  of  1818  was  to  ohviate  objections  as  to  proo(  which, 
under  the  former  act,  was  necessary,  and  yet  difficult  to  be 
produced.  The  public  prosecutor,  was  bound  to  aver  and 
prove  the  intent  with  which  the  purchase  was  made.   By  the 
act  of  1818,  the  burden  of  the  proof  is  cast  on  the  accused.  In 
1  Cowcn,  458,  Mr,  Justice  Sutherland,  in  Fpcakinc:  of  these 
'  statutes,  says  they  are  in  pari  materia^  and  thus  su})p(>rts  the 
construction  we  r  on  tend  for.    Unless  we  are  right,  an  attor- 
ney cannot  pay  tlu;  tlrbt  of  his  father  and  rctai?i  the  security, 
without  subjecting  himself  to  the  danger  of  being  struck  from 
the  roll.    The  second  section  of  tlie  act  of  1818,  shews  the 
intent  of  the  legislature  in  the  Jit  it  section,  under  wliicb  this 
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fjTicA,    finwiiiw  ii  ktd.  By  theKCdttliMtiiBP,  a  iwfaniiiiH  <md 
a  notecase.  ■  aMowwl  to  pltttd  that  teaois^fa.  vm 

oC  ll»  act;  aaioBpKOviqgteliwt,  kaalidfld  lod^ 
aoaauit  It  has  bm  suppoied  that  hicMao  dia  act  of  lacMN 
(Ctetalatr  ToL  A,      Ul,     eatmfipf  ilia  the  prohlbiliaB  «a 
1fa»  pawtwB  of  oolai^  te.  to  jartbei  «f      peace,  foHiidi 
•nch  pfireluuie»    for  the  purpose  of  oorameiicing  any  action 
thereon,"  that  such  act  is  a  lefjislative  exposition  of  the  act 
of  1818  ;  that  in  one  case  the   illegallity  is  made  to  con- 
sist iii  the  intent  ;  in  the  other,  in  the  simple  fact  of  pur- 
chase.    It  is  denied  that  this  is  a  fair  deduction.    On  the  con- 
trary, we  contend  that  the  act  of  1820  has  explicitly  declared* 
what  we  say  is  the  spirit  of  the  act  of  IHhS.    If  this  view 
of  the  act  be  correct,  tlieo  there  is  bo  offi)ncc  charged  in  the 
mt ;  for  there  is  do  allegatioa  that  the  notes  were 
with  the  inUnt  to  sue,  and  the  jury  were  misdirected 
told  that  unless  the  ftftfrn^a!  brought  himself  widw 
Hie  proviso  of  the  act  he  must  be  ooavicted.  The  kgiilatuie« 
In  the  Rmsed  SUUntes^  (voh  1,  p.  288j  in  le-enacting  the 
law  of  1818,  have  made  the  o^noe  to  ooQiist  in  the  pur- 
chase of  a  note,  iic  with  th$  Uiiaa  of  farii^gfa^  a  adt 
theveoDa 

Id  indictments  for  offences  created  hy  statutes,  it  is  aot 
enoi^  mmly  to  pursue  the  description  of  ofleooe  in  the 
words  of  the  act  It  should  he  alk^  that  an  oflbice  agmni^ 

the  public  has  been  committed.  Thus,  in  this  case  it  should 
have  been  averred  not  only  that  a  note  was  bought,  but  tliat 
h  was  bought  with  llie  intent  to  commence  a  suit  upon  it,  to 
the  injury  of  the  citizen  by  the  unnecessary  coinmencement 
of  a  suit,  the  unjust  accumulation  of  costs,  d:c.  (1  Chitty's 
Crim.  Law,  276.  Hawkins,  book  2,  ch.  25,  §  99.  d  T,  R. 
681,  opinion  of  Buller,  J.,  and  3  T.  H.  98.) 

/.  Piersnn^  (district  iittorney  of  Rensselaer  co.)  The  ques- 
tion iiovv  argued  was  not  raised  at  the  trial.  Indeed  it  could 
not  have  been  heard,  as  the  mdictment  was  orij^inally  de- 
murred to  for  the  want  of  an  averment  that  the  notes  were 
bought  with  the  intent  to  be  sued,  overruled  by  the  oyer  and 
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terminer,  and  their  decision  supported  by  this  court,  (tf  iy>lBM» 
Oowen,  512.)  The  questions  presented  at  the  trial  were, 
that  one  note,  when  purchased,  was  not  due,  and  tliat  it  was  xbe  Posfii 
taken  as  a  pledge ;  and  that  as  to  the  other  notes,  beins:  for 
amounts  less  than  $50,  jand  thus  not  the  subjects  of  suits  on 
which  costs  could  be  made,  they  wore  not  of  that  description 
which  attornies  were  prohibited  from  purchasing.  [The  dis- 
trict attorney  here  entered  into  aa  aigiunentt  and  cited  a 
number  W>f  cases  in  support  thereof,  in  opposition  to  the  ob- 
jedioBi'hMed  at  the  trial ;  but»  as  the  deeifioD  of  ibe  eourt 
Irmade  upos^  the  principal  qoMtkm  raked  on  the  argumoHl 
h^itMeMied  omiecessary  to  preieat  a  view  of  tkispart 
cf  fhe  flf^^oment  «f  the  pobBe  attorney.] 

'Ae^to  the  neoesnty  of  the  aTenuent  and  proof  of  lib  tiUM 
Willi  wUeb 'the  purchase  was  omde.  The  ftaftole  reqolees  ntf 
wdA  averment  or  proof.  The  actof  1818  did  reqniieit,  a«d 
tbereibre  the  act  of  1816  was  passed.  The  difficulty  of  ppoV'* 
ii^  the'taMtf;  bdueed  the  l^g^tiBre  to  deektre  the  men  aflt 
of  pttechasing  a  note,  &c.  by  an  attorney,  except  intiie  ca^ 
ses  specified  in  the  proviso,  the  offence.  Can  it  be,  when  the 
legislature  have  specified  the  cases  in  which  only  it  shall  be 
lawful  for  an  attorney  to  receive  a  note,  &.c.  that  the  act 
may  be  evaded  by  an  objection  that  the  indictment  does  not 
contain  an  averment  which  the  statute  does  not  render  ne- 
cessary. Tf  vjrh  averment  be  Tcquired,  the  act  of  ISlClis 
nugatory,  and  the  law  remains  as  it  was  under  the  net  of  1813. 
The  ind  ictment,  setting  forth  the  offence  in  the  words  of  the 
atatiite  and  specifying  with  all  possible  precision  the  trainae^ 
tion  chacged  to  be  a  violation  of  the  aet»  is  iufficieiit 

A.  Van  Vechten,  in  reply.  To  prevent  abuses  in  the  pva^ 
tieeof  tbe  law,  is  the  title  of  the  act  under  whiob  thb  prop- 
eontioii »  had.  The  oh^sot  of  the  legialature  wa«»  t6  deier 
stlomiei  and  coiioaeUofVy  in  the  piaodce  of  the  law,  ftftUng 
tbemsdves  of  their  sitoati^  -to  accumulate  ooati  atlhi»e» 
jMie  of  poor  and  onfortmiate  debton,  6om  the  pqrehaie  <if 
notes,  dec.  with  the  UUent  to  commence  suits  thereon.  The 
■tatufewas  passed  to  prevent  abuses  m  the  praetioe  of  the 
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MWAf    kwy  8f  oomisctBdl  witii  IIib  inrohaM  of  ooti^t  procnrod 
for  the  iocreftse  of  such  practice,  to  the  emdumeiit  of  the 

The  People  tomey,  and  to  the  detriment  of  the  citizen,  and  itimposei 
tiie  severest  penaltitis  on  attornies  for  doing  an  act  SO  derog- 
atory to  tlieir  profession,  and  so  injurious  to  the  public.  This 
is  the  offence  aimed  at  by  the  statute.  From  the  mere  buy- 
ing of  a  note,  no  nbnse  in  the  practice  of  the  law  could  arise. 
The  buyinj^  of  a  note  is  not  the  practice  of  the  law  ;  for  if  so, 
every  broker  would  be  a  practitioner  oi  tli<*  law.  The  stat- 
ute was  not  meant  to  prohibit  a  benevolent  act,  as  the  pay- 
ing of  a  note  of  a  friend  and  retaing  the  security ;  or  an  en- 
tirely innocent  act,  aa  the  buying  of  a  note  and  locking  it  in 
a  desk  until  paid ;  or  a  speculation  in  the  pubhe  atockt, 
should  an  attorney  be  so  fortunate  as  to  have  some  surplus 
funds.  Btotjk  is  a  chose  in  action,  and  the  purchase  of  it  is 
equally  prohibited  with  Ae  purchase  of  a  not&  It  is  the  m- 
km  mnmrnn  which  the  law  regards ;  It  is  the  wtaU  widi 
which  the  purchase  Is  made  which  eharaelerises  the  act  To 
•Melnaii  UidictmeDt  that  anattoniey  has  bought  a  pron»- 
issDiy  note,  does  not  shew  that  he  has  commitled  a  eiiiDe,or 
Isolated  a  statute,  unless  it  be  averred  •iht^  the  Intent  or  ob* 
ject  of  the  statute  has  been  violated  ;  and  if  the  ofience  con- 
sist m  the  intent  to  violate  the  object  and  spirit  of  the  aCt, 
such  intent  must  be  expressly  averred  and  proved.  If  a  con- 
trary construction  is  to  prevail,  every  person  who  has  ev- 
er been  admitt^  as  an  attorney  or  counsollor  of  this  court, 
aitliough  lie  has  retired  from  the  practice  of  the  law  for  years, 
is  prohibited,  under  any  circumstances,  from  purchasing  a 
note,  &c.  although  such  purchase  is  entirely  disconnected 
with  the  practice  of  the  law,  to  prevent  abuses  in  the  prac- 
tice of  which,  the  statute  was  passed,  and  for  no  other  pur- 
pose. The  second  section  of  the  act,  which  destroys  the 
right  to  recover  on  a  note  bought  for  prosecution,  shews  the 
httentioQ  of  the  legislature,  and  the  prmHio  to  the  first  seo- 
tion,  which  looks  to  the  intent,  corroborates  our  oonstni^ 
lioii,  that  it  If  the  hitent  alone  which  lenders  the  purdttie 
uhlawftd. 
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VVhB  act  of  1018  it  brotder  io  Ht  tmm  tbui  lh»  i€t  af  iiwo»,i 
Mlllyiiid  was  iaiMdad  to  prevottt  ovaiioiia  of  tbe  aot  tot^****^^ 
yiMcdL  but  it  cmlti  no  new  c^me.  The  parclnae  of  a  x^Tr^ 
■oto,  dtc  with  the  intent  to  sue,  »  the  evil  intended  to  be 
remedied  by  both  acts ;  both  relate  to  the  same  object,  and  •■■•■F' 
are  tficrefiire  in  pari  materia.  The  piiucipie  of  the  acta  uf  1818 
and  1818  w  as  extended  to  justices  of  the  peace,  by  the  subse- 
quent statute,  passed  in  1820.    That  act  clearly  expresses,  that 
the  c\i\  intended  to  be  remedied,  was  the  purchase  with  the 
intent  to  sue.    The  oyer  and  terminer  erred  in  mstructing 
the  jury  that  it  was  their  province  to  give  a  construction 
to  the  act ;  it  is  the  duty  of  a  court,  aod  not  of  a  jMry»  to 
putacoBttnictioo  upooastiilute.  . 

By  the  CoMrtt  SavAon,.  Ch.  J.  Thie  case  oame  before  us 
heretofoie  on  a  demurrer  to  the  indictment  (6  Gowei^  512^ 
We  then  cooHderad  the  indictaient  good*  and  it  was  car* 
riad  down  to  the  ojpar  and  tanniner  for  tiial }  the  jury  havo 
paaaed  onthe  iact  of  the  pmchase  of  the  notOi  ehaiyad  in  tlie 
6nt  ooonL  Tlie  question  is  again  piesenledi  whether  the 
indictniant  ohaigss  any  ofibnee  punishable  by  law. 

The  snbatanoe  of  the.  first  section  of  the  act  r^ectuD^  aii> 
fMffluoos  verbage  is,  that  no  attorney  or  coonaeUor  shall  buy 
any  bond,  bill,  promissory  note,  bfll  of  ejxbuag^  book  debt 
or  other  chose  in  action ;  nor  shall  any  such  attorney  or 
counsellor,  directly  or  indirectly,  lend  or  advance  any  money 
to  any  person  as  an  itiducemeiit  to  the  piaciug  in  the  handf 
of  such  attorney  or  counsellor  any  debt,  demand  or  chose  in 
action  agamst  any  other  person /or  collection:  then  follows 
the  fx-nalty  and  tliu  proviso,  which  is,  that  it  is  not  mtended 
to  |»ruhiliit  the  receiving  in  payment  by  any  attorney  or 
counsellor,  any  bond,  &lc.  for  estate,  real  or  personal,  or  fur 
services  actually  reoderedt  or  for  a  debt  antecedently  con- 
tracted, or  from  buying  or  receivii^  any  biil  of  eichan^ 
ilraftt  or  otlier  choae  in  actiooy  Ibr  the  purpose  of  remittance, 
or  withoulany  iotant  to  evade  or  Yiolate  this  act  As  I  read 
the  aet»  it  cieates  two  ofiences ;  first,  the  act  of  pagr,hasiag 
a  note  by  an  attoin^  or  eounsettor  is  prohibited ;  secondly,  > 
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vf t€A,  ite  pmnnif  a  Mte*  km  of  moMy.  Ibr  the  patptm^  of 
Ai^t.  im^iiiMiiiiii.  iiis  contended  lint  the  wonl* /«r  ^AftlMitiii 
fi^^'T^is  Ae  MmBt  iid«te  to  all  wMeh  precede*  titem,  And  that  of 
eotttve  the  fimhaee  li  not  pfoMbilBd,  ualeM  made  J^r  ce^ 
wubfidcQ.  ji^^^  1^  ^  nnuier  in  vMoh  the  anileaoe  li  fram- 
ed, H  seemsto  me  the  worde  for  epfisMRm,  relate  oidy  to  the 
meml>cr  of  the  sentence  in  which  they  are  foond,  and  not  to 
the  first  member  ;  and  consequently  the  first  member  con- 
tains an  absolute  prohibition,  wilhoiu  reference  to  the  intent 
or  object  of  the  purchase.  This  consti-uction  seems  to  me 
to  be  confirmed  by  the  proviso.  If  no  offence  was  created 
unless  the  purchase  was  made  for  the  purposn  of  collection,  it 
"wn^  surely  useless,  nt  least,  to  stnte  in  the  proviso  that  there 
were  four  objects  for  which  an  attorney  or  counsel  might 
lawfully  purchase  a  note.  If  he  was  at  liberty  to  purchase  for 
any  purpose  except/or  collection,  why  Wfmaiy  onlyioiir  instan- 
cies in  w hich  he  waf  not  prohibited  from  pwchaeiiig.  The  in*^ 
tfodttotioB  of  the  pfonao  fMroves  to  my  mind,  that  the  legiila* 
tore  sappoeed  that  without  it,  no  note  could  be  pinehaMd 
bf  an  attorney  or  eonnaellor  for  remittatooe^  or  noelved  in 
payment  for  property  eoldf  or  for  fetrioes  rendered,  or  lor 
an  alHBcedBttt  debt  %  and  of  eoaraa  they  miiat  hare  intended 
the  iirrt  paragraph  of  the  first  aeotion  ae  a  total  ppohRrftknL 
As  hag  sinee  ae  1807,  the  legislature  considered  the  pur* 
ehailiigof  notae/or  toBrnthn  an  efil  requiring  their  inlerpo- 
tilioB;  'and  they  then,  (seas.  90,  ch.  107,  sect.  4,)  enacted, 
•That  if  any  attorney  of  the  supreme  court,  or  of  any  court 
of  common  pleas,  shall  purchase  or  receive,  by  way  of  pledge 
or  security  for  money  lent,  any  bond,  note  or  other  writing 
with  intent  to  commence  a  suit  thereon,  and  shall  commence 
such  suit  accordingly,  every  such  ettDi  ney  shall  be  deemed 
puilty  of  a  misdemeanor.'*  This  sectifni  was  re-en;ictf>d  in 
the  same  words  in  the  seventh  section  of  the  act  concc  i  nine: 
counsellors,  attornies  and  solicitors,  in  the  revision  of  1813, 
(1  R.  L.  417  f)  and  so  the  kw  remahied  ootil  1618,  when 
the  statute  now  under  consideration  was  passed.  Th  ob» 
Jaet  Of  ^  legiskAore  undoubtedly  mB  to  prevent  the  officen 
it  WMS  Itm  purehaslng  adteSi  or  toanii^  mom^  upon 
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thmvlbr  ihmpmfomti  praweMbiL  Tim  iaftai,  mMr  ilm  utica, 
fiNrnMr  lawi  ymt  to  be  ahewa  by  a  suit  actvaJly  cnmmmiodL  ^"^^ 
FKibabiy  iIk  IcgislalwiM  of  op  oito  lhat  m  that  way  tbey  ThTp^^ 
cnald  OBW  itiibft  at  tbe  ml  of  tha  ovil.  h  it  certain,  liow*  ^ 
evor»  they  jntended  eomething  diSrent  frcm  lbs  ibvimr  ttatn  ' 
ute,  and  something  more  restrictive.    Had  they  intended  only 
to  prohibit  an  attorney  from  purchasing  a  note  for  collection, 
it  was  \  ery  easy  to  say  so.    But  they  ( \  idently,  to  my 
mind,  intended  to  relieve  the  public  prosecutor  from  any 
trouble  in  proving  the  inlent  with  which  the  purchase  was 
made.    The  purchase  is  to  be  of  itself  evidence  of  the  intent ; 
and  the  attorney  shall  be  punished  severely  for  the  act,  un- 
less he  disproves  the  wicked  intent,  by  shewing  one  of  four 
tliiiig%  viz.  a  receiving  the  note  for  property  sold ;  for  servi- 
ces readorad ;  for  an  antecedent  debt ;  or  for  the  parpoie  of 
lemittanoe,  and  without  any  iotettt  to  evade  or  violate  the  act  9 
that  ifl»  as  I  undnrstand  it,  every  ether  mode  by  wfaieh  an  al> 
tetaey  geti  a  Mo  bito  bit  poawwiop  aa  owner  ie  a  vioktai 
of  theaot 

It  ii  flontended,  if  eoeh  ie  the  tine  oonstructioa  of  the  aoii 
tbatit  ie  ofsprenive  and  UDoooetitional*  Tfabm  k  nothing 
In  fbe  OMietitatioa  to  prohibit  the  legielature  fiom  impoitiig 
watrietioui  upon  ontain  ohmee  of  oittiena.  The  conrtlUi* 
tion  llwlf  hae  set  the  example,  by  prohibiting  corlam  penone 
from  holdin*^  any  civil  office,  as  being  kioompatible  witb  the 
duties  of  their  professions.  The  legishiture,  no  doubt,  thought 
it  derogatory  to  the  character  of  an  attorney  or  counsellor  to 
be  soliciting  or  purchasing  business,  and  thereby  causing  dis- 
tress in  the  community  by  numbcr!e^s  unnecessary  prosecu- 
tions; and  they  said,  (and  propeilv  so.  in  my  jndi]:;ment,)  that 
no  man  who  is  capable  of  resorting  to  such  exp)edients  shfill 
hold  the  office  of  attorney  or  counsellor  in  this  state.  They 
judged  conectly,  also,  in  coodudi^g  tha(  to  remedy  the  evil, 
there  must  be  no  difficulty  about  proviqg  the  intent  They 
ao  doubt  ailnd»  ior  what  purpoae  doee  an  atloiaey  buy  a 
note,  unlesi  for  praecat&onT  and  answered  by  saying,  he 
huyu  it  for  no  other  purpose,  unless  he  brings  htaiieif  within 
the  oxoeptioni  contained  in  tbe  pntviao.  They  aceoitUagly 
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Compuiy    Mnor  06  adviM  to  moor  indgment  aguiMt  the  iff^inilMit 


The  Fkanklin  Fire  Inhubanci:  Company  of.  T,  W.  JsmEimi 

and  three  others. 

The  direc  Demuhber  to  deciaratioii.  The  declaraUon  is  ia  case  by 
SMiSutbn^aj!!  ^he  directors  of  an  insurance  company  against  their  prede- 
re^KMiaiLie,  in  ccssoi  ?  1  )r  mal-feasancc  in  their  office  of  directors,  and  con- 
5!e  cane,  for  tains  I  Wo  counts.  la  the^rA^  count  it  is  stated,  that  the  plain- 
improperljr^  tiffs,  on  the  10th  of  January,  1826,  and  from  thence  until 
*  ^i^Muig  of  the  time  ol  the  grievances  alter  mentioned,  were  lawfully  pos- 
giS|iiiri7uiftii^  sessed  of  and  entitled  to  a  large  amount  of  funds,  credits  and 
compuij.  effects  of  great  value,  to  wit,  of  the  value  of  $500^000^  as 
abteTSvJ^c'j'  ^  capital  stock  of  the  plaintiffs  as  a  body  corporate 

only  indwidu.  and  poUtlCt  duIy  created ;  that  OB  the  day  aforesaid  the 
^J.^uT^  fewinnte  were  didy  elected  direetan  of  the  iaid  body  oorpo* 
jnntiy  di  nite^  §x  the  spBce  of  one  year  theaoe  neit  ennitqg*  and  uiitil 
Se'^Mt^wml  othen  should  be  elected  in  their  plaoes  as  such  dioraotQn} 
of jbo  iIh^  defendants  aooefrtod  the  offioe  of  dttwston»  and  a» 
Jorily  of  the  suaied  impii  themselveB  the  dutias  thereo(  aiid  oonfiDiied  and 
board  of  di.        as  such  iinlil  and  at  the  time  of  oommittiM  the  grievi* 

rectors,  when  ^  ,    •  ,       ,    .    i  •  »      «  <• 

|7  the  wst  of  anees,  oeg.  $  and  althpugh  it  bacamev  and  was  the  duty  of 
^X  'c!^  the  said  defendants  respectively,  as  such  diiect^  to  take 

P&ny,  a  mi.  and  use  all  reasonable  and  proper  care,  diligence  and  atten- 

^mpeirat^  to        ^        about  the  preservation,  custody  and  safe  invest- 

,  t^  tmuec- 
tkm  of  the  boeineM  of  the  company. 
When  a  boerd  of  diraotora  coiMiats  of  mpImr,  »  joist  latiwi  agiiliil  /mr  of  the  aiiMfciM  §m 

an  act  done  m  direettrt,  cannot  be  maintained. 
A  general  elwxe  is  a  declaration,  that  the  defendants,  as  directors  of  an  insurance  com. 

pany,  loaned  th<?  fnnd»i  of  thn  company  upon  inadequate  iipcurity,  knowinp;'  «nch  Recurity  to 
be  ineutJicienl,  wiLhout  any  ppeciticaUon  of  tune,  persons  or  circumstanctje  it  insuiiioenti 
ind  3.  demurrer  for  this  caaae.  will  be  sustained. 

The  declaration  will  alBo  be  adjud^rrd  bad,  if  the  grievancee  complained  of  are  allcp^'d  to 
have  been  commiltcd  m  part  by  the  want  ol  care  and  attcnlioo,  and  m        by  the  corrupL  and 
"  '  defc 


lent  of  the  defendants. 

It  teems,  that  in  a  declaration,  char^pinir  directors  with  having  squandered  the  funds  of  a 
monied  institutioa,  it  shoold  be  averred  of  what  the  Ainds,  credits  and  eflbets  of  the  compuij 
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Mrt  €f  ifae  mM  iBdSi- cidlili  and  eftcli  of  ti^  imcA. 
mid  to  mveit  t!ie  mm  in  Mch  mamisr  and  in  tuoh  mh^  a**^ 
ties  m  they  flfaodd  deem  meet  oondoeive  to  the  wllto  of 

FmnkUn  In*. 

the  plaintifiEi  and  the  owners  and  proprietors  of  the  capital  Conpray- 

stock  of  the  plaiotifis  as  such  body  corporate  and  politic ;  Jenklofc 
yet  tlic  said  defendants,  severally,  totally  disregarding  their 
said  duty,  and  contriving,  and  fraudulently  and  willfully  in- 
tending to  injure  the  plaintiffs  while  they,  the  said  defendants, 
severally,  were  and  acted  as  such  directors  as  aforesaid,  and 
had  the  care,  cu«5tody  and  control  of  the  said  fumls,  credits 
and  etiects,  to  wit,  on  ilic  day  and  year  aforesaid,  and  on  di- 
vers subsequent  days  and  titnos,  to  wit,  at,  6tc.  took  so  little 
and  such  bad  care  in  and  about  the  preservation  and  safe  in- 
Testment  of  the  said  funds,  credits  and  effects  of  the  said 
plainti&»  tiiat  by  and  through  the  carelessness,  negligence, 
tod  coriQpt  and  wilfal  mismanagement  of  the  said  defend- 
ants, as  such  directors,  in  loaning  the  said  monies,  credits 
and  eftda  upon  secoillies  which  they  at  the  time  weli  knew 
to  be  iaaaflident  and  inadequate  for  that  porpose,  the  said 
fbnds,  credits  and  efiects  ihsa  and  there  became  and  were 
greatly  wasted,  inipaired,  dissipated,  and  finally  lost  to  the 
said  plainti^  to  wit,  on,  dec.  at,  dec  The  sseoiuf  cooot 
Isanbiltanlially  the  same  as  the  fint,  with  the  exoeptioa  that 
in  addition  to  charging  the  defendants  with  fraudolent  and 
wilful  misconduct,  they  are  charged  with  having  acted  cor- 
ruptly, and  with  a  view  lo  their  private  benr  fit  anri  advantage  ; 
and  that  there  is  no  specification  of  the  manner  in  which  the 
funds  of  the  plaintiffs  wero  wasted  and  lost. 

The  deff  ridanis  demurred,  and  for  causes  of  demurrer  as- 
signed the  followinf? :  1.  That  a  joint  action  cannot  be  sus- 
tained, the  gric\  anres  complained  of  being  alleged  to  have 
been  committed  by  the  defendants  severally ;  2.  That  it  is 
not  atteged  of  what  the  funds,  credits  and  e^cts  of  the  plaio- 
tifis consistedt  of  which  the  defendants  are  charged  to  have 
had  the  care,  ctislody  and  control ;  3  That  it  is  not  alleged 
haWf  or  in  what  manner  the  funds  became  wasted  and  lost ; 
aoddb  That  (he  griefanees  oomplanied  of  are  alleged  to  hm 
Iwen  eommtttad  in  part  by  the  want  of  care,  and'  in  part  b^ 


* 


uncA,    corrapt  and  wilful  misnninngtment,  wfaiob  m  douWit, 


W.  Slosson,  in  support  of  the  demurrer.  There  is  no 
averment  iliat  any  funds  came  to  tiic  hands  of  the  defend- 
ants. The  deciaralion  sets  forth  no  special  matter  from 
which  the  duty  would  arise,  with  the  neglect  of  which  the 
defendants  are  chazged.  It  ia  not  enot^rh  to  allege  that  the 
defendants  were  directors  of  the  company ;  every  fact  requi- 
site to  enable  the  court  to  ju(^  whether  there  has  been  a 
breach  of  doty  ought  to  have  been  specially  stated*  (19 
East*  89.  1  Wils.  281.  17  Johns.  R.  4S9.)  The  act  in- 
corporatmg  this  company,  (Statutes,  4  vol.  c  34^  requires 
that  the  stock,  property,  affairs  and  concerns  tbereof,  shall 
be  managed  and  conducted  by  sixiem  duectora;  that  a  ma- 
jor part  of  iliom  shall  constitute  a  board,  and  be  competent 
to  the  transaction  of  business  ;  aiui  all  questions  shall  be  de- 
cided by  a  majority  of  voices,  (s.  4  and  8.)  A  corporation 
must  act  according  to  its  constitution.  (2  Johns.  R.  109.) 
The  statute  confers  no  power,  and  consctjucntly  imposes  no 
duty  upon  individual  directors*  or  upon  a^y  number  less  than 
a  majority. 

An  action  does  not  lie  agabst  individuals  for  acts  errone- 
ously done  by  them  in  a  corporate  capacity*  from  which  det- 
xunent  happens  to  the  plaintiffs,  unless  done' malicbusly  or 
corruptly*  (1  Cast*  555.)  They  are  not  liable  lor  mis- 
take, error  of  judgment,  or  negligence.  The  genend  alle- 
gation of  corrupt  and  wilful  mismanagement  is  not  enough; 
the  particular  acts  upon  which  the  charge  is  founded'  should 
be  stated,  so  as  to  enable  the  defendants  to  come  prepared 
to.  answer.  (I  Chitt/s  PL  255.) 

The  declaration  is  defective  also,  as  in  its  distinct  causes  of 
action,  and  against  several  persons,  are  set  foiih  Unless  ii 
was  averred  that  there  was  a  joint  duty  upon  the  ibur  defend- 
ants sued,  although  they  may  have  acted  together,  their  acis 
are  individual,  lor  which  they  are  separately  responsible- 
The  plaintiffs  state  that  the  defendants  severally  disregardiiig 
their  duty,  6lc  ;  how  then  can  they  be  made  jointly  anawer^ 
aUe? 
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'  G.  Griffin,  for  plaintiffs,  admitted  that  the  defendants  are  moJLt 

not  liable  for  mistake,  error  of  judgment,  or  even  negligence  ;  ^^^^^^^^^ 
but  insisted  that  they  are  responsible  for  wilful  and  corrupt  Fmiklin  Int. 
conduct  in  their  otTice  of  din^ctors,  the  holdini^  of  which  the  Co™P»ny 

V. 

court  judicially  knows  devolved  duties  upon  them,  whieh  JakiMk 
therefore  need  not  be  particularly  enumerated  in  the  declar- 
ation. The  rule  of  certainty  in  pleading  is  qualified  by  two 
general  exceptions ;  first,  where  the  knowledge  of  the  facii 
\m  pecmHarly  in  the  opposite  party ;  and  secondly,  where  a 
■abject  comprehends  matdfiieity  of  matter :  there,  to  avoid 
preicdQr,  tl^  law  ailofrv^  giii0ili  pleading.  (1  Chitty's  PL 
2S9,  840.  18  BMIi^llMk  Oomyii's  D%.  FMKer, 
&  38.)  Conrts  modify  the  itdet  ^  p^iSx^  it>  memwf^ 
date  them  to  the  purpotMf  ^^^1^166,  at  in  aotioni  ^Atk 

lnn*lteepen  and  owners  of  tfnpg. 
Vhe^  modb  His  injury  is  'done,  need  not  be  stated* 

An  fortii  are  in  their  nature,  joint  iiii  itf#end|'luid^  iifl 
participating  in  them  are  liable  to  be  sued.  l*heie  wn«  no 
nboessity  of  joining  all  the  directors.  The  charge  is,  that 
those  four  defendants  scjuandcred  the  fun. Is.  and  acted  joint- 
ly in  so  doini;.  Unless  the  evidence  supports  the  charge, 
the  plsuntifis  do  not  expect  to  succeed.  ?  V 

Shsscm,  in  reply.  In  an  action  against  a  common  carri- 
er, (fee.  the  duty  of  the  defendant  is  known ;  a  general  charge 
is  sufficient,  and  it  is  left  to  him  to  discharge  himself.  Not 
80  with  the  duties  of  directors  of  an  insurance  company; 
they  are  unknown  to  the  court,  and  must  therefore  be  spe- 
ciafiy  averred.  If  the  defendants  acted  jointly  by  virtue  of 
•  lasoliitiaQ  of  the  board  of  dvectors,  the  averment  ought  to 
Imfia  been  made,  and  the  defendants  should  have  been  chai^  . 
ed  as  agents  of  the  boaid,  not  as  diieetors  of  the  instltiition. 
R  is  adnutlod  that  the  ofacnmitanoes  of  each  tmnsaeCioD 
eomphlned  of  need  not  be  slated ;  but  the  laet,  soch  as  a 
pailiciilar  fanrestnient»  te.  by  which  it  is  alleged  the  hMi 
iHippenedf  shoold  be  averred* 

Vol..  in*  17 


Digitized  by  Google 


orrcA,  By  tk»  Omri,  BtmnaLMOH  J*  The  deoium  h  flaB 
AnguHt,  1029. 1,^^  rpi^  AifaiiiAfif,  if  liaUe  at  dl  opal  the  aflcgtfim 

VMA»tei  oontainediii  the  dedaratkm,  are  liable  ituKniimUy  nai  wv- 
^^'"""V"'9^    enllf,  and      jointly,  as  dinetortf.  By^lhe  act  of  neorpo- 
TMito     ration,  (Statutes,  vol.  4*  c.  84»)  the  eonceros  of  the  eompa- 
iqraretobe  managed  by  sixteen  dirsctois,  andanujarpaft 
is  neoessary  lo  eonstitote  a  board,  and  to  be  competent  to 
the  transaction  of  the  business  of  the  corporatioD.   The  fotor 
defendants  therefore  were  incapable  of  doing  any  corporate 
'  act,  and  coulJ  not  jointly  as  directors  have  wasted  and  lost 
the  monies,  credits  and  effects  of  the  plaintiffs,  by  their  care- 
lessness, negligence,  and  corrupt  and  w  ilful  mismanagenientf 
in  loaning  the  monies,  <fec.  upon  security,  which  {\wy  wett 
knew  10  be  inadequate  and  insutiicient.    The  act  ot  incorpo- 
ration imposes  no  duties  on  the  directors  simply  as  individu- 
,  als,  but  on  a  majority  acting  as  a  board.   If  any  one  or  more 
of  the  directors  improperly  obtain  and  dispose  of  the  ibnds  or 
property  of  the  company,  they  are  undoubtedly  responsible ; 
but  responsible  leipectivelyf  as  indiYiduabt  and  not  jointly 
as  directors. 

The  pjajntiflTs  were  bound  to  state  with  more  partkalaiity 
the  acts  of  misoondnct  complained  ot  The  fint  coont  of 
thedeckration  ams  In  general  termit  that  through  the  care> 
lissaneoii  ncgligenoe*  corrupt  and  wilfhl  misroanagemeiit  of 
the  delbndantSt  as  dbectors^  in  loamng  the  mooief,  ciediti 
and  eSeots  of  the  company,  upon  aecuritiei  which  they  at 
the  time  Imew  to  be  insufficient,  the  said  funds  were  wasted, 
impaired  and  finally  lost  to  the  plaintijfTs.   The  gist  of  this 
charge  is,  Aat  the  defendants,  as  directors,  loaned  the  funds 
of  the  company  upun  inadequate  securities,  knowmg  them  to 
be  inadequate,  without  any  specification  of  time,  persons  or 
circumstances.    It  is  ini}X)ssiblc  for  the  defendants  to  tra- 
vf-T^e  tho  charge,  or  to  enter  on  their  defence  with  safety, 
without  bemg  prepared  with  testimony  in  relation  to  every 
loan  in  the  making  of  which  they  may  have  participated. 
The  plaintiti  is  bound  to  allege  all  the  circumstances  neces- 
sary for  the  support  of  this  action,  with  such  precision,  cer- 
tainty and  deameis»  that  the  defendant  may  know  what  be 
is  called  upon  to  answer,  and  be  able  to  plead  a  direct 
and  unequivocal  plea.    (I  CMtty'a  PL  266.)  Thed^elar 
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ration  ia  this  respect  is  entirely  defective.    In  actions  against  dtica. 

conunon  carriers,  inn-keepers  and  bailees,  a  very  general  -^"if^^  ^829, 

form  of  declaring  is  allowed  ;  but  the  particular  goods  or  ar-  ^Depuy' 

tides  lost  are  always  set  out  in  tlie  declaration,  and  their  de-  v. 

.  .  Swart, 

livery  to  the  carrier  or  inn-keeper  is  averred  ;  and  from  such 

delivery  their  liability  arises,  if  the  goods  are  lost  or  destroy- 
ed, (2  Chitty's  PI.  271  to  276,  and  notes,)  unless  they  shew 
the  loss  to  have  arisen  from  the  enemies  of  the  state  or  the 
act  of  God.  (1  T.  R.  33.  7  Cowen,  500,  note.)  Here  it 
is  not  alleged  in  either  of  tlie  counts  what  the  funds,  credits  • 
and  edects  of  the  plaintiffs  were,  of  which  the  defendants  had 
the  care  and  control ;  and  in  the  second  count  tliere  is  no 
sort  of  specification  of  the  want  of  care  or  negligence,  or  of 
the  corrupt  and  wilful  mismanagement  by  which  tlie  funds 
were  impaired  or  lost  by  the  defendants.  Both  the  counts 
also  contain  two  distinct  charges,  requiring  separate  and  dif- 
ferent answers,  and  leading  to  different  issues.  The  griev- 
ances complained  of,  are  alleged  to  have  been  committed  in 
part  by  the  want  of  care  and  aUentioUy  and  also  by  the  corrupt 
and  wilful  mismanagement  of  the  defendants.  These  are  very 
different  allegations,  and  require  distinct  and  different  an- 
swers. On  these  grounds,  the  declaration  appears  to  me  to 
be  bad.  „ ,  ,    ^.  ,  j,» 

l.  Judgment  for  defendants  on  demurrer,  with  leave  to  plain- 
tifis  to  amend.  „  . 


Depuy  vs.  Swart. 

An  action  can- 

This  was  an  action  of  assumpsit,  tried  at  the  Ulster  cir-  ^ 
<;uit,in  April,  1828,  before  the  Hon.  James  Emott,  one  of  the  tho"*majSr'"of 

circuit  iudffes.  '  promiMory 

°  note  payable 

to  hearer,  by  a  person  to  whom  the  same  has  been  transferred,  where  the  maker  has  ob. 
tained  a  discharge  from  all  his  dobts  as  an  insolvent  debtor,  previous  to  the  transfer  ;  although 
aft4.*r  tho  dischargo,  but  before  the  tiannfcr,  Uio  maker  makc^  a  new  promutr  to  the  payee  to  pay 
the  debt,  and  sucti  new  promise  is  set  up  by  way  of  replication  to  the  plea  of  diacharre. 

An  insolvent's  discharge  under  the  act  oxcmcrating  a  debtor  from  the  payment  oi  his  debts, 
discharge$  the  debt  for  which  a  nolc  is  given  ;  the  note  becomes  functus  officio,  loses  its  nego- 
tiable qualities,  and  a  person  to  whom  it  is  transferred  after  such  discharge,  acquires  no  ri^t 
to  maintain  an  action  upon  it. 

A  promise  to  pay  a  debt  discharged  under  such  insolvent  law  is  a  new  contract.  A  suit  ob 
such  contract  can  be  brought  onl^  in  tho  name  of  the  person  with  whom  the  contract  is  made ; 
ajid  a  iH>t£,  the  evidence  of  the  original  debt,  has  no  connection  with  such  suit,  other  than  as 
furnishing  a  consideration  for  the  new  promise. 

In  declaring  in  an  action  brought  ahcr  such  new  contract,  the  plaintiff  may  set  forth  tbo 
criginai  cause  of  action,  and  in  his  replication  aver  the  now  promise. 


-  -J  •  '-y 


'  130  cMwrn  nr  m  mnamE  «olrtt# 

uncA,      'Tfaededanlbn  waabytiioplaMi'ailaarer  oftpromis* 

1839.  flory  note  nuufo  bjr  tli»  dei9iidm(t»'pft7dilB  to  AbnJtmu 
^"^^  ii6n  er  bemv  for  the  mm  of  #918,80,  dtted  Avgm  9t> 
1808.  Tfie  defendant  pleaded  a  dleofaaig^  oblakied  by  btai- 
aiT  an  iMlveot  debtor  on  the  ISIh  Fehraa^  1884^  oader  tlw 
act  granting  relief  in  eaietof  inaohranigr»diaciiargmg  himftoak 
rffdebttdoefiomhimaillietime  of  fab  afletg^ment*  or 
tracted  for  before  that  time,  though  payabio  afWirwarde.  A 
stipulation  was  entered  into  between  the  parties,  that  the 
cause  should  be  tried  as  if  a  replication  of  a  new  promise  had 
been  interposed  and  an  issue  joined  thereon  reserving  to 
each  party  the  right  of  availing  hiniseli' oi  the  law  arising  up- 
on the  whole  case,  and  agreeing  that  the  defenduat  might 
raise  the  question  whether,  if  judgment  passed  against  him* 
his  body  ought  not  to  he  cTcmptcd  from  imphsonmenL 

On  the  trial  of  the  cause,  the  making  of  the  note  was  ad- 
mitted, and  the  discharge  produced.    The  payee  of  the  note 
(after  being  releaaed  by  the  plaintiff)  proved  tbe  transfer  of 
tfie  same  about  a  year  before  the  trial,  and  ieatified  that  aborts 
}j  after  the  defenchtnt  obtamed  his  discharge,  and  repeatedly 
maod,  while  he  (the  wimees)  was  the  hoMer  olthe  nole^  attd 
jnwioae  to  the  tianifer  to  tbe  plaintiff;  the  defind^ 
to  pay  the  debt  This  evidenoe  was oljected  toby  thedefend* 
«iit»  Imt  noelved  by  the  judge,  who  dvecled  the  jury  to  find 
a  Teidict  tor  the  plaimia:  The  defondantadud  that  the  ra^  • 
diet  might  be  special,  so  ifaaftA.  judgment  inght  faoraBtavad 
exempting  hn  body  from  execution  ;  which  application  was 
denied  by  the  judge,  and  a  general  verdict  was  found  for  the 
plaintiff  to  the  amount  of  the  note.    Tins  cause  come  on  to 
be  heard  on  a  ca^  oontaimng  tbe  above  fact»  a^d  the  stipife 
btioD  above  refered  to. 

Romeyn,  for  defendant  The  discharge  of  tlie  defendant 
dissolved  the  original  contract  and  extinguished  tlie  pre^X- 
istinf^  debt;  and  in  this  respect,  the  plea  of  an  insolvent  dis- 
clKuge  dillers  trorn  that  of  infancy  and  the  statute  of  limita- 
tions. In  14  Johns.  R.  178,  and  15  id.  519,  these  defences 
were  considered  analagous,  although  there  was  no  direct  ad- 
jndkalioDOpoa  the  point.  Tbecasesof  in&aoy  and  tfaestat^ 


^. .i^.o  uy  Google 


OF  THE  STATE  OF  NEW-YORK.  137 

ute  of  limitations  are  placed  upon  the  same  ground,  and  said  utica, 
to  be  a  suspension  of  the  remedy  only  ;  but  there  is  a  distinc- 
tion  as  to  the  plea  of  discharge  of  an  insolvent  debtor.  In  Depuy 
Sturges  V.  Crowningshield^  (4  Wheaton's  R.  122,)  it  is  said  g^Jirt. 
the  discharge  impairs  the  obligation  of  the  contract,  while  the 
statute  of  limitations  relates  only  to  the  remedy.  This  decis- 
ion is  recognized  by  this  court  as  the  law  of  the  land,  in  16 
Johns.  R.  252,  17  id.  108,  and  19  id.  153.  Chancellor  Kent 
also  recognized  the  distinction.  He  said,  "  The  discharge 
under  this  act  releases  the  debt,  while  the  other  (the  statute  of 
limitations)  only  raises  a  presumption  of  payment."  (7  Johns. 
Ch.  R.  297.)  And  in  17  Johns.  R.  46,  Ch.  J.  Spencer, 
speaking  of  the  effect  of  a  discharge,  says,  "  The  debtor  is 
absolved  by  the  discharge."  Under  this  view  of  the  subject^ 
it  is  supposed  that  the  case  of  Baker  v.  Wheaton^  (5  Mass.  R. 
509,)  is  a  decisive  authority.  Parsons,  Ch.  J.  says,  in  refer- 
rence  to  the  insolvent  laws  of  Rhode-Island,  which  are  the 
same  in  effect  with  the  insoWent  act  of  this  state,  "  By  the 
operation  of  those  laws,  the  contract  no  longer  exists,  and  a 
subsequent  endorsement  of  the  note  is  void.  A  note  functus 
officio  cannot  be  negotiated  ; "  and  he  likens  it  to  the  case  of 
an  absolute  payment  t  ^fM-f^  ♦f^'n*»f 

-  If  such  be  the  operation  of  a  discharge,  a  new  promise  to 
pay  the  debt  does  not  restore  the  original  negotiable  properties 

•  of  the  note  ;  because  such  new  promise  is  a  new  con  tracts  giv- 
ing a  new  cause  of  action,  and  is  not  negotiable.  It  may  be 
assigned,  but  can  be  recovered  only  as  an  ordinary  chose  in  " 

<  action,  in  the  name  of  the  assignor.  (1  Chitty*s  PI.  43.  Bac 
Abr.  App.  vol.  6,  p.  187,  tit.  Bankrupt.  8  Taunt.  563.)  Be- 
ing a  new  promise,  it  must  be  clearly  and  unequivocally 
made,  (2  Starkie's  R.  290 ;)  if  conditional,  the  condition  must 
be  complied  with.  (7  Johns.  R.  36.)  It  is,  in  no  respect,  a 
continuation  of  the  former  indebtedness,  but  a  new  contract 
springing  out  of,  and  having  the  original  indebtedness  for  its 
consideration,  (1  Peters'  R.  351.)  Had  the  promise  been 
made  to  the  plaintiff,  he  could  have  recovered  only  by  de- 
claring specially.  (6  Cowen,  157.)  Nor  is  the  plaintiff's 
case  strenghthened  by  the  principle,  that  in  a  case  of  this  kind, 
a  party  may  declare  on  the  original  cause  of  action,  because 


4 


tmoA,  it  aftects  not  the  question  in  whose  nanie  the  sait  shall  be. 
Anpiit,  1829.  ^jjjg  mode  of  declaring,  although  it  seems  to  be  settled, 

it  does  not  appear  to  be  fully  acquiesced  in.  Mr.  Wheaton, 
Swut  0^**^^  Selw.  44,)  observe,  "  In  cases  of  this  luiid»  many 
eminent  pleaders  not  only  declare  for  the  original  cause 
of  action,  but  they  also  iDsert  a  count  on  the  subseciueat 
promue." 

C.  RvggleSj  for  plaintifT.  The  principle  of  the  English  ca- 
ses (XL  this  subject,  recognized  by  this  court  in  the  case  of 
Skippey  V.  Hend»n<m^  (14  Johns.  R.  178,)  is,  that  the  new 
promifle  Is  a  waiver  of  the  defendant's  discharge,  and  rc-in- 
states  the  parties  in  the  situation  in  which  they  stood  previous 
to  the  discharge.  By  the  dischai^,  the  note  in  this  case  was, 
to  a  degree,^nclt»  ojicto ;  but  the  party  certainly  had  a  right 
to  revive  it.  He  might  have  given  a  new  note,  and  the  prom- 
ise here^  Ibonded  upon  the  moral  oUigaSion,  is  equivalent  to 
a  new  note.  A  holder  of  a  note  may  avail  lumself  of  a  prom- 
ise to  another  to  pay,  although,  without  such  promise,  the  ac-' 
tion  could  not  be  maintained.   (18  East,  417.) 

Bff  fiU  CoMTt;  Maiot,  I*  It  is  to  be  wffletiwi  a  adpda- 
tion  was  substituted  for  a  part  of  the  plondinpr  in  tfais  caasb 
It  is  somewhat  uncertain  wbal  would  have  beeD  the  issoe. 
The  plaintiff  declares  on  a  promissory  nole  traasbrred  to 
him  by  the  payee.  The  defendant  interposes  a  dischiige  « 
under  the  insolvent  law  of  1818.  Here  the  pleadings  stop^ 
and  a  stipulation  is  entered  into  to  try  the  cause  on  the  fact 
of  a  new  promise  with  leave  to  each  parly  to  avail  himself 
of  the  kiw  arising  oa  tlie  whole  case.  We  arc  thus  left  to 
conjecture;  what  the  replicatiuo  would  have  been.  If  it  had 
slated  a  promise  to  \ya)%  made  to  the  plaintitl'  suhsf:x^uent  Ui 
the  discharge,  he  must  liave  failed  ou  the  trial,  because  it  is 
not  pretended  that  such  a  promise  was  over  in  fnct  made- 
An  averment  of  a  promise  to  the  present  holder  of  tlie  note, 
would  not  have  been  sustained  by  proof  of  a  promise  to  a 
former  holder.  It  appears  to  ne  there  would  have  been 
some  difficulty  in  pleadiqg  a  promise  made  to  the  witness 
Robinson  subsequrat  to  the  dischaige,  so  as  to  have  it  enore 
to  tlM  benefit  of  the  plaintiff  aad  be  the  basis  of  his  actiflOi 
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It  is  insisted  ont  he.  part  of  the  plaintifT,  that  a  promise  to 
pay,  made  to  the  holder  of  the  note,  not  only  revives  tlie 
debt,  but  restores  the  note  with  all  its  negotiable  properties. 
The  language  of  the  cases  which  sjicak  of  the  effect  of  an 
insolvent  or  bankrupt's  discharge  ujhjh  his  existing  fh  bts  is 
not  very  precise  or  uniform.    In  some  cases,  the  effect  has 
been  considered  the  same  as  that  of  the  statute  of  limitations 
on  debts  to  which  it  applies.   In  other,  and  in  most  of  the 
casest  fte  statute  has  been  considered  as  afiecting  the  reme- 
dy €Siy,  while  a  discharge  has  been  adjudged  to  reach  the 
cause  of  actioD.    Withont  stopping  to  inquire  wfaellier  this 
dlSlKKSlMNI  rests  upon  a  dear  diflference  In  the  two  casei^  I 
Shan  eadeavoflor  to  ascertain  what  is  the  true  eflect  of  a  dis> 
bbBi^  upon  the  debts  due  by  the  insolvent   The  act  for 
gmi^reBeflncasesof  insolTency,  (I  R.  L.  480,)  dBclatss^ 
that  upon  the  petiliooei^s  complying  with  its  prorisionsi  the 
officer  executing  it  shall  Charge  hhn  fW>ni  all  debts,  dee. 
The  language  of  the  act,  in  its  fair  signification,  extends  be*- 
yond  the  mere  proceedings  for  enforcing  the  right,  to  the 
right  itself  and  such,  in  most  cases  has  been  its  construc- 
tion.   In  the  case  of  Sturirfs  v.  Crowning  shield,  and  in  sev- 
eral otiiers  before  the  supreme  court  of  the  United  States,  it 
has  b(^n  considered  that  insolvent  discharge;?  reach  to  the 
contract  itself,  and  impair  its  oblirration :  and  tliat  in  tiiat  rc- 
•  sped,  the  laws  authorizing  these  discharges  differ  from  tlio 
statute  of  limitations  and  enactments  concerning  usury,  which 
only  relate  to  the  remedy.    The  bare  acknowledgement  of  a 
debt,  barred  by  the  statute  of  limitations,  is  held  to  revive  it ; 
taut  lid  acknowledgement  of  a  debt  from  which  the  defendant 
hii^bdetf  ' discharged,  be  it  ever  so  explicit,  gives  no  cause  of 
■wsMtf  Ift  the  latter  case,  nothhig  but  a  precise  and  poid- 
tive  BOW  pfondse  w91  be  sufficient  to  sustain  a  suit  *  it  was 
•  aoheftd  in  Lifnbvrif  e.  Wrighimmj  (6  Esp.  It.  106. )  In  a  note 
to  tids  case^  it  is  said  baokrupts  and  infents,  with  respect  to 
debts  iinom  widch  they  are  discharged,  stand  on  diiibrent 
grannd  from  persons  whose  debts  are  barred  by  the  statute 
of  ifmitathiiis,  as  that  slMte  doee  not  dischaige  the  debt,  but 
only  takes  away  iIm  remedy  by  action.  Even  the  aeimawl- 
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edgnontor  proittbe^  which  does  tmjr  iStm  «flbololl^8lB^ 
Amwt,  IM  me  of  fiiiiitatk>iia»  is  not  deemed  a  oootinuatioii  of  the  mgb^ 
^^^^  al  pfomiee,  but  if  a  new  eontkMt  Thit»  Judge  Story  tfatoloi 
y*,  b  flettled  both  upoQ  principle  and  authority,  (1  P^tersrS^l ;) 
a  fortiori,  is  the  promise  to  pay  a  debt  discharged  under  an 
insolvont  law  a  new  contract  In  the  case  of  Rchertt 
V.  Morgauy  (2  Esp.  R.  736,)  Eyre,  Ch.  J.  says,  a  debt  barred 
by  a  certificate  under  a  commission  of  bankruptcy,  by  a 
new  promise  to  pay  it,  becomes  a  new  debt.  Lord  Mans- 
field also  says,  where  there  has  Ix^en  a  new  promise  after  the 
discharge,  the  bankrupt  is  liable  as  oti  a  nrw  contract.  (Uoug- 
iass,  192.)  The  moral  obligation  imiUog  to  the  new  prom- 
ise makes  what  he  calls,  in  the  case  of  Druman  v.  FeiUon, 
{ Cowp.  544,)  **  a  new  undtrt&king  €md  agmnmUJ*  Wbal 
eonoliMt^Iy  shews  ttist  the  new  promise  emlee  a  new  oo»> 
tnict  is.  that  if  the  promise  be  speolal  or  oooditional,  the 
plaintiff  has  his  remedy  upon  it  puEsnuit  to  the  condition  or 
the  special  droumstanoes  of  the  e^gsgeflleiiL  (3  H.  Bleefc. 
1164  These  authorities  clearly  shew  that  the  im  pnuMpe 
is  the  contrad  upon  whkh  the  actSen  aginist  the  liafowiit 
JWMC  net  The  old  debt  has  no  forther  oonneotion  with  the 
anit  than  what  arises  fiom  the  dreomslBnee  that  it  Is  veeoi^ 
•d  to  fer  the  purpose  of  fanttshing  a  eonideraim  fer  the 
promise,  by  reason  of  its  moral  obligation,  after  its  legal  ob- 
ligation is  destrijyed  by  the  discharge.  The  liability,  therefore, 
of  the  defendant,  is  on  the  new  contract  ;  and  upon  principle, 
the  suit  should  be  in  the  name  of  him  witli  whom  such  con- 
tract is  made. 

The  disclKirgc  of  the  defeniiaiit  dischar<^ed  the  debt  for 
which  the  note  was  given ;  and  the  transfer  of  it,  if  there 
had  been  no  new  promise,  would  have  been  void.  The  po- 
sition is  supported  by  an  express  decision  in  the  case  of  Ba- 
ker y.  Wheattm,  (5  Mass.  R.  509»)  In  such  a  case,  the  note 
is  functus  officio,  and  can  have  no  n^tiable  qualities^  because 
it  has  no  legal  enstence.  It  is  nfarded  by  the  court  in  llMt 
case,  in  the  same  light»  as  a  note  dischsaged  by  payment 
What  Is  the  effect  of  the  new  pnmiae  upon  the  note  I  Ifit 
dons  not,  and  it  is  elenriy  settled  that  it  does  not,  mew  ths 
old  contractt  how  does  it  operate  to  renofate  the  note  given 
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Oft  liwi  eonlnotf  The  note  hn  a  valid  enrtiiioe  from  iti 
moutioo ;  and  after  thb  existence  ia  destroyedy  as  it  aor 
Mdiqg  to  th6fiQas4^  from  BCassachusettSt  aiid  the  debt  for 

ivfaioh  k  is  given  diwihai^^  according  to  all  the  ceses,  can 

it  be  revived  and  restored  to  all  its  former  jirt  perties  by  the 
maker's  enteiiiit:  iutn  a  hl  w  coatract,  by  which  he  becomes 
liable  to  pay  what  was  *ii;e  on  the  old  contract  ^  Correct 
rcasoiiiiiL;  w-'uld  i\n[  istaljlL^h  surh  a  I'L'Sult,  ami  nothing  bul 
the  mode  of  |i!i,'aiiiii'_r  wliich  has  ht'iju  ttaiif.)i''>ned  i^^ 
cui^cjj  liiiis  .LHvcn  any  sort  oi  cuuiilciiaiirc  to  ihr  notion. 

It  is  wi  11  cdUibiished»  that  the  plamtiti  may  dclant  on  the 
oi  iiziuai  cause  of  action.  The  inconsistency  of  making  the 
<iew  promise  the  basis  of  the  action,  aud  at  the  same  time 
ipllowing  the  plaintiff  to  declare  upoil.tbe  antecedent  debt, 
ftli0^r  jppsi  fiyj»TtfMWgP^  oi^tbe  remedy  upon  it  barred, 
Win  hipflfa  f^isP  prc^ieilAed  to  the  courts  of  England  and  thi|^ 
tim^fy^  linA«i#^^Sb '  ^  been  saDctkmetd,  hae,  1^ 
ipfia^  ^I^;ai|  ^^if(mA^n  fnm  the  gmval,  rule  raqidjcipiirt 
ff^atliff  il^^^^  ^  Ufl^.daclaratioii  thts  agreeing  or  iflxah 
q|yf||iM)f.||0^^  JnalLM<a9* 
af^b^lFmiU^  If^J^f^^M  the  oxiginal  4ebt  i?aa  d^e,  \q 
4il9MntrfmR<V^  Dew  proniis?  wpuimade;  smI 

W  <W^'<)<M^  sanctipoed  by  the  courts  in  ,sMch  casep 
^I^ilj0f)^y  w^,^^j|^  to  present  the  issue  upon  the  new  coi»* 
tHMSlft'  The  replication  setliu^^  up  this  contract  has  not  been 
considered  a  departure,  because  it  is  not  entirely  a  iiuvr  mat- 
ter ;  it  (it  rives  that  which  is  necessary  to  support  its  consid- 
eratii.Ki  Irom  ihi:  nld  debt.  The  issue  is.  in  fact,  upua  the 
iifw  ouiitrar,lj  auti  tin;  nnffj^iv.'n  on  ihu  old  cuntract  is  only 
brinieiit  int<>  vipw  a:*  furnisiiiUi/  the  ('(tusideratiuu  which  the 
pl.untif]  must  six  w  for  the  new  promise.  The  note,  in  my 
opuuon  km  no  vidid  existence  for  any  other  purpose ;  and 
tj^nj|)|f did  not  acquire  from  the  transfer  pfvitvto  him , 
|^|^yii|.aiaiiitaiii  this  action^   According  to  the  stipula- 

Judgnent  for  defoadaot 
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UoLLADAY  V3.  MAftSii. 


V. 


Wlmethflra  Tifrt  was  an  action  of  trespass,  tried  at  the  Schenectady 
tiMimtftfJeb^  tijpcuit,  in  SispteftiBer,  1827,  before  the  Hon.  William  A, 

tweentheown.  l>fT;R,  one  of  the  circuit  judfiTes.    Thf  dcclaratifHi  \vn«?  in 

enofadjoining  r       ,       j    j   ;  ,  * 

landi,  anf!  one  trespass  qrtnre  cluusum  f7rs;it  una  lir  ooms  /isportatts.     l  he 

rfffat"due  no^  ^^s^'^"^^^^^  pleaded  the  !::fiuTai  issue,  and  gave  notice  Of  spfe- 
See  of  his  in-  cial  matter  intended  to  be  given  in  evidence, 
^iiw^  np  1^    '^^^  pattica  vrete  owners  of  adjoining  lands,  between  which 
luufa  for  com- iherie  was  a  diViskm  fence,  extending  on  a  line  north  nnr! 
lotn^mS^  south.   By  tagrestoM  between  the  pArties,  the  $outk  half  of 
op^n,  rrmoTM  the  feftc^  hid  been  maintained  by  the  plaintiff,  and  the  north 
ZS^l^hk^Mhfli^  MMm.  On  the  d4th  MarcK  1839,  the  de- 
fbftllluit  ga1r«  notice  to  the  phdntiff  that  fae  ineended  tothmr 
?^is        tip  his  lands,  adjdialfq^  the  plaintiff,  for  wtaatm  M&t^,  or 
Jf  wch       to  tet  th6  same  lay  open,  atod  purposed  to  lemm  his  part  of 
It  luie  to  n  ibb  dhrUtiCi  ^Doe.  Oft  tllie  19th  Jidy,  1886,  dte  defendsntf 
^  the^^^    pttrtoanee  of  stR^  not&ce,  took  down  and  removed  A  po^ 
of  u*  Bcifh.  tten  of  his  part  of  *libb  diviiion  fence,  and  throngh  the  open« 
^di^^^tiimt      ^^"^  made,  the  cattle  of  the  defendant  entered  upon  the 

the  <toM  WM  lands  of  the  plaintiff,  and  did  injury  to  his  crops  of  corn  and 
not  removed 

ontU  tiler  the  time  Roecified  in  the  statute. 
Aootice  of  an  faiiention  to  tfaM«r  «p  lurfib«ti«l«lttMiky  open,  itik^  be  hjfmA 
A  party  who  has  received  Boch  noUce,  cannot  oliwttliAlclhtffcmwiapwtaM^ 

joiniiif  luads  have  not  received  a  similar  notice. 

The  only  efietet  of  Ihrowbiff  ub  land,  or  pertnittic^  it  to  l^y  open,  ie  to  mnit  the  pMtiee  to 
their  eommon  law  rights  and  duties,  which  arc  :  that  a  tenant  of  a  close  is  not  obliged  to 
fencse  against  an  adjoiriinj^  rlo«tf ,  and  without  such  fence  may  bring  tn  spasis  for  an  cntrj  of 
cattle ;  the  owner  of  the  cattle  being  obliged  to  keep  them  oa  his  own  premises,  in  the  ab^ 
•ence  of  an  agreement  or  prescription  about  fences. 

cattlrart  ri^htpiUy  f^o din upnn  rnWtnoWS,  either  such  lonfj  to  thetOWn  Of  feueh 
as  are  thrown  up  to  (^mmon  /eedtng,  under  Uie  wrenfieeAM  section  oiLbc  act,  the  owner  of  civyt 
is  bound  to  make  fences  against  such  cattle,  or  he  ctimot  "^^inttin  tretptti. 


meting. 

Whether  that  part  of  the  sevefiteenth  atctioii  which  gpetkt  of  throwing  up  Itnd  to  eonu 
mon  ferdinsT.  dot»iiW<iirt^<hly  to  t<iehl»>rSfcttl»i»  itiwiitii  iwrfbhilbti^ 

eUu?  Quere. 

It  MMw  that  the  fwe^fAteetion  of  the  tet  leltlhre  to  the  duties  tnd  pnvO^iet  of  tofirat  mi- 


thoriaing  prudentia.!  ni^es  tttd  ltig°^**'*M*  t<dl^weting  the  pormittln^  or  ;ir'.  vonting  cMttt  ttfD 
St  Urge,  has  reference  to  such  towns  oniw  as  have  common  iandt,  the  property  of  the  town  in 
eapatity ;  and  tfttt  t  to^  ntvhig  no  egmmm  lendr  hi  ift  tvrpmnttf  Mp&rihf,  \mm 


not  the  power  ti)  pass  such  rctjulations,  thr  public  nnl  havini:  thr-nVht  U.>  drpn>tiirr  fiii^fiinii/it. 

A  witiMM  on  bis  exmninatkio,  may  recur  to  a  written  memorandum  to  refresh  his  meow 
«]r  M  t»  Mt  to  wkteh  ht  ii  tiM  to  totlMy. 
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ikm  growing.  TIib  laa^  of  419  dMead^nt  sfUouiii^  um^* 
the  plakitii' i«w  booBiM  otta  lughway,  ai^ 
■itei  those  of  the  defendant  entered  upon  the  lands  of  the 
plaintiff,  hi  aiidiLiua  lu  Uiusc  iaets  it  appeared  on  the  ii  iaJ, 
lhat  the  servants  of  the  defendant  di  'Vr  his  cattle  Uil'>  ih' 
field  u<lji 'Hiiji^!»  th#»  ]>laiaUtr',s  lands,  at'ti-r  llu-y  h?»d  been  driv- 
en !r<.iiti  tli('  jilainiili Innds  )iil<»  ]iiililtr,  higliway  i  aud 
tliaUii  a  'a'l'taiii  liiiif.  wlirii  iIk.:  plainiill'  and  his  servant?  M- 
teriipitd  1"  diive  the  delendani's  cauie  irom  off  the  land,  liiey 
wrrr  ]!!(  V  ijfi-d  by  the  defendant,  who,  besides  using  very 
abusive  and  threatening  language  towards  the  .ptaintiff  drove 
the  cattle  into  a  held  of  the  plaintiC  .  k  m^talMO  jaovaA 
Ilia^'Clefendant  said  bad  prepared  a  notice  for 
^iMa  intention  to  lay  open  his  laodi,  -but' 
tnean  tVtfMi  >it,  as  he  did  aot  wish  to  injure  nr^ .  owk  Ivh 
litoite  fWalii'i  ^^IPha  daonagea.  of  tb»  plainiiff  wmfniMb. 
jinlxiili  wwwft  of  tao,  and  that  thp  coat  »f  •HoiiQ.  mil» 
Wto^ci^BfliQai  Ihateoe  whicb  waa  reomed^  =waaabQiil>fM^ 
>*'lt  iamg  j|ijimiiii  on  Ifae  trial  that  the  a«<ica.giyeB  bf  Iha  di* 
.of^lia  flrtenlbn  of  laulng  bis  handa  lia  opsn,  ahould 
V  The  judgcdaotdad  tfaat  aiiolioa  by/7ar9/ 
that  it  ougbc  to  havA  boen  givea  to  idl  tha 
persons  in  possession  of  adjoining  lands.  To  this  opinion  the 
defendant  excepted.  Th  !>■  was  an  exception  also  taken  to 
aiioi her  decision  of  the  luanicd judge  :  a  witness  of  thr  jilali;- 
tiiF  bviug  a-krd  t.)  state  the  days  aiid  liuicii  wIilh  \k'  had  st'cu 
the  catt)** tlKMicfendant  vijMin  the  premise'?  oi  iiic  jtlaiiitiff. 
fin!?wrred.  thai  hccmild  dn  so  without  rciei'ence  to  a  ih'Mh- 
oiauduiu  lii  writiii,'  made  by  him  at  that  time,  and  now  in  his 
possession.  Such  referenrp  was  objected  to  by  the  defend^ 
aot,  but  the  jurfire  decitkd  that  it  was  compete^  the 
iMMIMiifer  to  the  jnemorMdoBQ  lor  tba  parpm  of  tflSf^iikr 
iog  his  recoUection. 

The  jodga  ehaigsd  the  jury  that  the  only  queaiicp  k>fw 
4imm  waa  the  amomt  of  daiaigoat  dml  Iba  dcfimai  m 
lad  been  a4|a%ed  by  the  qoQfl  iMuficientt  bnllhM^Mi^ 
■at  bMft  aa  ^^ndnad  theaa  vaa  ao  tfoMa  ler  the  defalk 

i  omog  hiB  cattle  to  be  diim  vpon  tha  liwla  ^  Jto 
flaiiiijff;Midte€iitmiiig  upo9  «a  Mb  Hnurt^  «fll4  Ijy 


IM  CAm  nr  the  vufrbme  oovut 

wtcA,    km  ivmBiiiif  the  plualiff  *obi  mrniig  wmf  iim  eattl»  $ 

A^jjiiiiU^.  thu  the  jury  ivm  bound  by  ihdr  verdwt  to  give  the  ernomii 
HoUMky    of  dami^pM  aetudly  profved,  and  wm  M  Vlbexty  to  add,  by 
H^l^     way  of  smart  money,  such  sum  as  would  indemnify  the  plahw 

tiff,  and  teach  the  defendant  a  wholesome  lesson,  if,  from  the 
circumstances,  they  were  satisfied  that  the  trespass  was  wil- 
ful and  maUcious.  The  jury  fouiul  a  \'<  rdin  for  the  plaintiff, 
with  875  damages.  A  motion  \v;is  now  made  to  set  aside 
the  verdict,  and  that  a  new  trial  be  grauted. 

H.  P.  Hunt,  for  defendant.  The  defendant  having  given 
the  notice  required  by  the  statute  of  his  iutention  to  let  his 
lands  lay  open,  was  not  chargeable  as  a  trespasser  for  the 
escape  ot  his  cattle  from  his  own  premises.  The  plaintiff 
havuis:  received  notice  himself,  had  no  right  to  complain  that 
BOlioo  was  not  given  to  all  the  persons  in  pos^ssion  of  ad* 
'  joUlBg  lands ;  and  the  judge  tfaerefiwe  erred  in  instructing 
the  jury  that  the  detedant  was  not  entitled  to  the  bonait  of 
the  defence  he  had  set  up.  The  ohavge  of  the  jydge  was  al" 
eo  iwilffiiitniil  to  nuslead  the  jury  ae  to  tho  smoiMit  of  daiDa* 
gm,Wi  oak^ag  to  instmetthm  that  the  pkantiffhedBoofauBi 
for  the  vails  tahen  away,  and  Ibr  balding  the  Hone  walL  He 
eMSB.  Lb  1SS|$  17:  1  Cowno,19,  n.|  6  Mm^IL 
98;  9  JohML  R.  m I  Uid.4M. 

M,  T,  Reymokht  for  plaintifl^  The  fJtAj  effect  of  a  notice  in 
such  cases  is,  to  excuse  a  party  from  liability  for  the  repair  of 
a  fence  formerly  maintained  bv  him,  and  from  the  i»a\  ment  of 
damages  which  may  be  sustained  by  his  neighbor  in  conse- 
quence of  its  removal ;  it  does  not  justify  a  trespass.  The  de- 
fendant was  bound  to  keep  his  cattle  upon  his  own  land,  and  to 
see  they  did  not  enter  upon  the  land  of  the  jilaintiff.  At  the 
expiration  of  three  montiis  from  the  time  of  rjotice,  the  parties 
in  the  same  situation  as  a  division  fence  had  never 
been  made  between  their  landst  and  eaeh  was  bound  to  » 
stiwn  hb  owttQatHe  to  hm  own  pvemieee.  Neither  the  oon^ 
noa  law  or  statute  •  requires  that  a  landholder  shall  fonon 
againet  hk  neighbor.  (19  Johns.  R.  986.  1  Cowen,  78^ 
Ho  dbj^dSum  em  now  be  mged  agmst  oblige  of  tkn 
judges  none  hnvh^  been  made  al  the  trial  Be«iee»  the  ju4gft 
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was  not  defnred  by  the  party  to  charore  upon  the  points  now  xjtvsm 

preseate*!.    The  verdict   was  well  warnuiled  by  tiie  lead- 
mony.  ^^^^^ 

By  the  Coarty  Savage,  Ch.  J.  In  order  to  have  a  clear 
understanding  of  the  existing  rights  oi  tlio  parties,  it  will  be 
useful  to  enquire  wiiat  were  their  relative  righu  and  dutiesat 
coinnion  law,  and  what  alterations  are  made  by  the  statute. 

•*  At  common  Jaw"  says  Ch.  Justice  Parsons,  in  Rust  v. 
Low^  (0  Mass.  R.  94,)  the  tenant  of  a  close  was  not  obliged 
to  inod  i^nst  an  adjoining  close,  unless  by  force  of  ]»e- 
■wijitoif  iwt  h0ifMBt  hifl  peril  to  kecj^  liia  ciltb'Mi  las 
ovm  flioK*  and  to  prevent  them  fion  eiwyipg;  and  if 
thflj  mmfedt  they  n^t  b«  takn  on  winlwf «  lanl  they 

to  aa  adkM  of  Ueifmn  by  lito  puty  ii^ltred.'*  '**EviryiM» 
WfwiMMe  flotiy  onaaolliei'i  haA  m  a  twwp— ,  wfathar  tho 
iMMl  be  encioeed  or  not.  A  perm  is  equally  apswoniMe  ibr 
lliBtraqMwofliiscaltteiaofliiimeU:''  (ITetfrir*  BmO;  19 
Johna-R.  88B*  SBIuslu  ComnL  300,  911.)  "Every  per* 
eoo,  then,  may  distrain  cattle  doing  damage  on  his  close,  or 
maintain  trespass  against  the  owner  of  ihc  cattle  unless  the 
owner  can  protect  himself  by  the  pruvisioiis  of  llie  statute,  or 
hy  a  written  agreement,  to  which  the  parties  to  the  suit  are 
parli«-s  or  priv  ics,  or  by  prescription.'*    (0  Mnss.  R.  U7.) 

Where  there  was  no  aqrecmcnt  or  prescrijition,  tliere  was 
no  mode  by  which  one  tenant  conld  compel  the  tenant  of  an 
adjoiuining  close  to  make  division  iences ;  and  even  where 
there  was  sucbi(greeineiil  or  presoriptm,  the  Jpemedy  was  by 
action  upon  such  agreement  or  preieripdon.  Our  statute 
(relative  Uike  duties  and  privileges  ef  temu,  U  R.  L.  133,  | 
17,)  however*  hae  aheiedtitt  v%hts  of  theparliea.  WJmw 
iIm  leads  of  tfvo  pefBooijoki)  each  ebail  make  a  jnit  prapof** 
tidn  of  Ike  divisnici  Anoe,  onfeflB  tkey  agree  to  let  tkair  landi 
Jle  opeo.  if  any  persoa  afaaH  neglect  tonieke  orkeep  ins** 
pairfaiB  propovtm  of  euoli  fenoe,  he  shell  be  liatdo  to  enab 
chMnagee  ae  shafl  aecroe  by  leaasn  of  his  negligence  ;  and  if 
he  omit  to  make  or  repair  his  proportion  of  the  fence  for  one 
month  after  notice  and  request,  then  the  party  injured  may 
make  or  repau-  the  fence  at  the  expense  of  the  party  so  neg- 
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iMiqip  todo  It  AoA  ja  out  cmy  pgnn  'wto  iImB  iwt 
mM>  Ml  propofiiott <f  thi  fenpe>  thil  W  dhpmei  t»ifctw> 
ap  his  kadt  for  CoimiMm  ieediog,  or  to  let  the  eeiBe  by  op«w 
Iteihell  give  thm  moMbe  aocioe  to  the  pereeD  or  pertooiiB 
poMession  of  the  lands  fK})oirung ;  and  if  the  ihnee  shall  be 
remold  before  the  expiration  of  three  months,  tlie  pereon 
removinc:  it  shall  pay  all  damages  sustaioed  by  such  removal. 

Under  this  statute,  it  has  been  <ieoided  that  where  hogs  en- 
tered a  corn  ftpld  through  the  plaintiff's  own  fence,  the  same 
being  insufficient,  the  plainlifT  could  not  recover;  but  luid 
they  entered  throiigii  the  defendant's  fence,  the  plaimifT 
would  have  recovered.  (12.  John*;.  R.  433.)  And  the  case 
of  Wells  y.  Howell,  (19  Johns.  R.  985,)  decides  that  as  against 
a  highway,  wtoe  cattle  have  no  right  to  run,  no  teoe  at  all 
jfi  neeessary,  to  enable  Hie  plaintiff  to  mrinliin  trespass.  In 
the  application  of  these  principles  to  tMi  eim,  how  are  the 
partieeaAetedf  Had  theelatiite  new  been  puMd,  the  d»- 
Imduit  mwthbTe  kept  In  eattle  in  hfai  <ma  pwmiwi  io  iIh 
tdbeenoe  of  all  agreement  or  preeeriptton  about  faeaa.  *tht 
plaMC  wMioiit  any  ftnoe,  could  bring  tmpaei  Ibr  tha  tefs^ 
ry  be  has  saitained*  Had  the  tace  nmalnad  andar  dw 
atatote  legohtkm,  itbelagthe  fcaee  of  the  dribpdant,  and  had 
the  same  injury  been  mflieted,  the  phMir  woM  havaaaa- 
tained  trespass.  Is  the  defendant,  by  throwing  up  his  land  to 
common  feedinrj,  or  to  lay  open,  in  a  better,  or  the  plaintiff  in 
a  woree  situation,  than  at  common  law  /  Into  what  is  ihe 
defendant's  field  converted  by  removing  the  partition  fence f 
Is  it  a  common  highway?  or  does  it  become  the  common 
lands  of  the  town  ?  or  does  it  remain  the  property  of  the  de- 
fendant, for  any  trespass  upon  which  he  may  maintain  on  ac- 
tion 7  If  it  became  common  landsy  the  defendant's  eatiie  were 
wrongfully  there  without  a  bye>Iaw  of  the  town  penniltlBg 
cattle  to  run  at  large.  So,  too,  if  it  baeame  a  highway ;  and 
ff  the  character  of  the  field  was  not  altamd,  the  otmoat  eftet 
ofthe  defendant's  wHhdrawhig  Ut  fence  nnder  the  Hatote 
aKMldbetovendtthapartiee  to  Mroonunottlawvighia.an^ 
dmiea.  The  Mnta  was  inteniad  fer  the  oottvanianea  and 
aaoomodadon  of  all  eoneemdi  not  to  enbla  ona  maiito 
daatroy  his  neighbor^a  eiopa  undar  aow  of  thalaw. 
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By  the  twelfth  section  of  the  act,  towns  have  a  right  to  ctica, 
maie  iuch  prudential  rules  as  they  think  proper  for  improt-  ^^^^ 
log  their  common  lands  in  tillage  and  pasturage,  or  any  other  HoUadsy 

way,  and  for  permitting  or  preventing  cattle,  &c.  to  go  at 
large,  and  for  directing  the  time  and  manner  of  using  their 
common  lands«    This  section  undoubtedly  has  reference  to 
such  towns  only  as  have  common  lands,  the  property  of  the 
town  in  its  corporate  capacity  ;  and  it  may  well  be  doubted 
whether  tlie  seventeenth  section  does  not  also  relate  to  such 
towns  only  as  have  commons,  when  it  speaks  of  throwing  up 
land  to  common  feeding,  or  to  let  the  same  lay  open.    -  .» i 
.  Suppose  a  case  where  the  town  has  no  common  land,  and 
they  pass  a  bye-law  permitting  cattle  to  run  at  large,  where 
are  they  to  run  ?    Surely  not  on  individual  property.  Where 
then?  in  the  highway?    The  public  have  simply  a  right  of 
passage  over  tile  highway  ;  tliey  have  no  right  to  depasture 
the  highway.    The  owner  of  the  lands  through  which  the 
highway  runs  is  the  owner  of  tlie  soil,  and  of  the  timber,  ex- 
cept what  is  necessary  to  make  bridges,  or  otherwise  and  in 
making  the  highway  passable.  (15  Johns.  R.  453;)  and  if 
the  owner  of  the  soil  owns  the  timber,  why  not  the  grass? 
This  question  has  never  been  distinctly  raised  in  this  court, 
and  some  intimations  have  been  given,  from  which  it  might 
be  inferred  that  towns  have  a  right  to  permit  cattle  to  run  at 
large  in  the  highways  ;  but  in  Stackpoole  v.  Healy,  (16  Mass. 
R.  33,)  the  question  has  undergone  a  very  full  consideration 
and  discussion,  and  the  supreme  court  of  Massachusetts  have 
decided  that  the  public  have  no  such  right  in  highways.  The 
statute  in  that  state  is  in  stronger  terms  tlian  ours ;  but  it 
was  holden  to  relate  to  common  lands  only,  and  not  to  high- 
ways.   It  is  not  necessary  now  to  decide  that  point,  because 
no  regulation  of  the  town  is  shewn  permitting  cattle  to  go  at 
large.    If  the  defendant's  cattle  were  in  the  highway  or  a 
common,  they  were  there  unlawfully,  without  authority  from 
the  town ;  and  it  is  certainly  well  settled,  that  a  man  is  not 
obliged  to  fence  against  any  cattle  but  such  as  may  be  right- 
fully on  the  adjoining  close.    (6  Mass.  R.  99.    16  id.  38.  2 
H.  Black.  527.    19  Johns.  R.  385.)    In  towns  where  there 
are  common  lands,  or  where  the  town  has  authority  to  direct 


y  Google 


Aflgust,  im.  ^  iig^  ^  III.        ^  mmumm  hnikig,  md  milfo  mm 

^^^^^    llto  town,  or  such  ai  am  llirown  lip  10  ooomm  fiwdi^ 

.  derlUiMtieiit  the  Mnor  of  ciDpi  maft  ondoabledly  nuikm 
teoQg  against  such  ostde  so  lawfidly  grazing  ;  and  to  such 
eases  only,  I  apprehend,  is  this  provision  €i  the  statulB  ap^- 

cable. 

Some  minor  questioua  were  nnsed  which  require  a  deci- 
sion. 

On  the  part  of  the  defendant  it  was  objected,  that  the  tes- 
timony ot  one  of  the  witnesses  was  improperly  adrnittodt  be- 
cause he  referred  to  a  memorandum  to  refre*?h  his  memory. 
This  is  always  permitted  and  is  unobjectionable. 

It  was  also  objected,  that  the  notice  given  by  the  defend- 
ant should  have  been  in  writing,  it  is  a  sufficient  angwer  to 
say,  that  the  statuta  does  not  require  that  it  should  be  in  wri^ 
tiog.  Tlia  judge  hovrever,  decided  the  notice  waa  defective, 
baoKiie  it  was  given  to  the  plaintiff*  only,  and  not  to  Hie  oth- 
er omen  of  the  adjacent  lands.  It  ia  tnie  that  the  atatma 
Mqsifasiiiitieeto  ba  given  to  tlie  penon  ct  penona  in  poasea 
sion  of  the  lands  or  meadows  adjoining;  bat  it  aeeons  to  me 
that  the  ptemtiffeaniiot  object  to  the  want  of  notice  to  clher^ 
Shtoe  It  was  given  to  hini»  paMlcnlarly  as  no  lenoe  waa  to> 
nmed,  but  that  between  the  land  of  the  plaintUTaad  the  de* 
tbndaat  Bat  if  the  judge  efred  in  tlda  partieidar,  the  di^ 
todaatiattot  prejudioed  by  the  deoisicai,  if  lam  c&met  In 
the  view  I  have  taken  of  this  case. 

There  is  another  view  of  the  case,  which  is  sufficient  to 
sustain  the  verdict,  eveii  if  I  am  in  error  as  to  the  law  as 
above  laid  down.  It  is  this :  that  the  defendant  not  only 
took  away  his  fence  with  the  declared  intention  to  injure  the 
plaintiff,  Imt,  lest  his  cattle  shtnild  not  destroy  the  plaintiff 's 
crops  voluntarily,  his  wile  anil  son  drove  them  from  the  high- 
way into  the  field,  near  the  plaintiff's  crops  ;  and  when  they 
were  actually  oonunitti^g  the  w<Nrk  of  destructioa,  tlie  de»' 
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fendant  himself,  not  only  did  not  turn  tfiem  out,  but  by  threata  '^''•^f 
prevented  others  from  driving  theoi  out  of  the  plaintiff's  fields. 
On  the  whole,  tfai  rat  diet  seems  to  be  lawful,  and  it  certaioif  £)o^ 

Motida  iisar  new  trial  denied. 


TktE,  ex  dem.  HAmow  and  othets.  v$,  BtrtLsa. 

A  ooaTey«iM» 

Thw  Was  an  actbn  of  ejectment,  tried  dt  the  New-York  in  fee  havinjr 
oipauit^  in  March,  IMttj^bifciv  liis'iivit  Ooom  ^^jtHoi^fj^  ^  ^ 
«r  III*  4iotk  Mflbai  ff^^  P'^'pn^; 

tor  of  a  tract  of 
land,  the  B 

trrs  'K'ilT 


iIm  pltiiitiff  under  a  deed  conveyiiig  the  aame  with  odbr  ^'^^^  ^ 


iiitiMlMi^8»>i«*linHMftf bearing  date  aOth^Denenbenmi,  j^.^X 
dnijr  BBiimiiwla<|(|id  md  ntaeidid*  'Shs  'ooMidflMrtioii  ever  <■  in  ww. 
pressed  in  the  deed  was  £10,000.   Thomas  Marston  surmved  ^ 

his  co-grantees,  and  died  himself  in  the  beginning  of  the  year  noMfcrti 


1814.    He  had  four  daughters,  all  of  whom  married  and  ^i^"*'to 

died  during  the  life  time  of  their  father,  leaving  children.  n^th*^ 

The  declaratiofr  contnined  four  demises :  the  firstt  from  tiary  appous! 

Thomas  Marston,  laid  on  the  1st  January,  1813  ;  the  second 

a  j<oint  demise  from  the  heirs  of  Thomas  Marston.  Inid  on  the  theclaimtoiv. 

28th  February,  ;  the  third,  also  n  joint  dr?nisc  from  the  .~ 

maoe  imner  & 

same  persons,  laid  on  the  1st  January,  1820;  and  the  fourth^  oooTeyance 
from  one  Lawreitce  Rdd  Stevens.   The  descent  of  the  per-  ^^^be^^ 

Buit  hrongfht. 

A  surrender  or  nMxmvojance  to  the  grantor  cannot  be  presumed,  even  after  a  lapse  of  a5 
ytars,  %<,  hcre  no  foundation  for  such  presumption  is  laid,  by  shewing  title  or  claim  of  fl|^m> 
A-r  til*  [n-anffir,  either  in  the  tena-nt  or  tlirwp  (rrrm  whOni  ne  derived  h 

A  presumption  of  re-convcyaucc  will  bu  luade,  where  it  is  neccsarry  to  ciotho  a  hghtfui  pos. 
«iiiioo  iMk  a  legal  title  ;  but  the  court  must  first  see  that  there  is  nothing  but  tliB  lann  of  a 
conveyance  wanting.  But  this  praaoaiption  in'  favor  of  a  sirant,  a^in'^i  written  eTtdence  of 
title,  can  never  arise  from  the  mere  neglect  of  the  owner  to  assert  his  nght,  where  there  has 
been  no  adverse  title  or  enjoymeiit  by  uioee  in  wltobe  &tor  the  grant  is  to  be  preaunied. 

A  demise  in  a  dedaration  of  ejectment  laid  from  a  man  Trho  was  dead  at  the  commencement 
of  the  suit,  may  be  objected  at  the  trial  and  is  cause  ot  nonsuit.  A  lessor  must  bo  capable  of 
mMng*  auiM.  Mt  otfl^M  th«  ^M^OU^m  fik  MMmi,^  also  wlini'tlie  lott  b  Mm. 
meikccd. 

Where  a  joint  demiae  is  laid  in  the  names  of  several  lessors,  it  must  .be  parred  as  kid:  and 
miae,  the  pUtotiff  <rfll  be  n^mated 

yoi..aL  Id 
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UTICA,  sons  alleged  to  be  tiie  heirs  of  Thomas  Marslon,  and  nsfheJ 
•  as  the  lessors  of  the  plaintiff  in  the  second  and  third  demises, 
was  regularly  proved,  except  that  the  name  of  one  of  them 
was  inserted  in  the  demise  Cell  a,  instead  of  Elsie  or  Alice,  and 
that  the  marriage  of  nnolher,  viz.  Cornelia  Dennisi  with  John 
J),  Martin,  n.imcd  as  lessors,  was  not  proved. 

The  premises  sought  to  be  recovered  were  part  of  a  farm 
whereof  Nicholas  Bayard  was  in  possession,  previous  to  his 
eonveyuioe  of  the  same  in  1771,  and  whereof  he  continued 
In  possession  until  his  death  in  1798 ;  admtttuigt  howi6fer*  the 
clainn  of  those  who  bad  deeds  fnm  his  grantees  of  portiooi 
of  tliB  Harm  andiur  the  oonvejranoe  of  tT71.  The  preimsef' 
wm  Mid  hy  the  corpontion  of  New-Yocfc,  m  for  the 
term  of  nz  ymttf  to  latufy  an  assemnent  doe  the  oiirpo> 

tiOa  thM  evidenoe,  the  judge  rded  that  the  planitlff  "Wto  "utfl 
'  Thlr 
pfadntiff  excepted,  and  now  moved  to  aet  ande  the  wmmait^ 

^  X  L  ttacmoA  jmt^  for  piabtiC  The  ihet  that  VBmkm 
f       Jeaior  of  the  phiiitiff  k  Ibe  tot  teoiai  dU  pimNia  to 
:  ;Aa  ffafiiffiipfi^lmfiMl.of  the  fdttwaa  oo.  oiMe  te  oowiihii^ 
i  ^llitntiC  The  dainwi  waa  likl  ia  ma.  lad  h»  did  Bot 
^uatfllSIi.  The  enquiry  is  not  whethv  fte  faifee  be  lif^ 
mg  or  dead,  bat  whether  he  had  title  at  the  date  of  the  de- 
mise.   By  the  consent  rule,  the  defendant  agreed  to  admit  the 
demise,  and  to  contest  the  title  alone.    The  death  of  a  1^- 
it     sor  does  not  abate  the  action,  (8  Johns.  R.  495,)  and  is  no  ex- 
;  /*         cuse  for  not  froinc:  to  trial,    (1  Wendell,  27.)    The  defend- 
f i  i»cr-.'    ant,  to  have  got  rid  of  this  demise,  should  have  moved  the 
"  u. court  to  have  had  it  struck  out.    (3  Johns.  H.  :259.) 

The  plaintitt  was  entitled  to  recover  under  the  second 
count  Title  was  shewn  in  five  loiiores  as  to  the  sixth, 
Ihere  was  a  mistake  in  the  name*  The  jury  ^uld  have  beea 
fteumtted  to  paae  mpim  the  eaee^ao  as  to  have  given  the  plain- 
tiir  an  opporfoohy  to  move  to  amend.  Besides,  shewing  title 
m  five  ieseoHi  eapporfed  the  plaktiff'a  daian  to  five-aixtfak 
c  r>  r!i^'  oid^  groiind  alleged  for  a  nonsuit  ae  to  thb  ooant.tm 
'  lhat  the  proof  did  not  aopport  the  dodamtioa  Tennte  hi' 
coottiKm  nay  make  a  jMil*  dwiee  li  fljitl— it,  (1  Ci 


■  frii,! 


■  1  *f 
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109,)  or  9€pttral$.JimDuea  may  be  laid  m.  tbe  name  of  each ;    uric  a, 
ami  Uiey  ^rill  recover  the  whole  of  the  premises,  if  they  can  '^'V"' 
ah^W  tide.    (13  Johns.  186»)   Why,  then,  should  not  a  Doe 
moYcsy  be  pemitted  in  tbe  naoMs  of  tfaote  in  whom  title  ii 
•bewnf  Gaa  tbe  jonui^  of  a  {»u1y»  ipIx>  bu  no  titles  aToU 

V 

W.  Mmmh  fer  defendant,  did  not  deny  tbe  dootrioe,  tbal 
Ae  dealb  of  a  lepor.  doritig  tbe  pendency  of  a  mit,  w9l  not 

abate  tbe  suit ;  but  be  contended  that  a  plaintiff*  in  ejectment 
had  not  the  right  to  insert  in  his  declaration  a  demise  in  the 
name  of  a  dead  ruacu  Alliiough  the  action  of  ejectmeoL  is 
said  to  be  a  fiction,  the  fiction  must  be  such  as  that  it  may  be 
true.  The  lessor  must  have  titie,  as  well  at  the  commence* 
ment  of  the  suit^  as  on  ihc  day  of  the  demise.  At  the  com- 
mencement of  this  snit,  tiie  lessor  had  been  dead  several 
years.  The  defendant  might  have  applied  to  have  had  the 
demise  stricken  out ;  but  it  is  to  be  presumed  be  did  not  know 
tbe  fact  until  it  was  diicloiod  on  tbe  trial,  and  be  mfght  tbea 
noake  his  objectioa 

He  alio  admitted  that  bene  iBmota  in  eommon  may  make 
a  joint  demise  in  ejectment,  tho^gb  il  k  bald  otbeniiie  m 
EogiaBd.  Bol a /emi  dMsf  faaTM« been  bad,  a  jMlMb 
Mrtbe  pmed«orlh»  phbtiffmlfittL  TbMmiado. 
fat  of  inoif  as  totmof  Iba  kmon^  tfaanune  of  onawi 
ewronewwljrilaled;  tboMnrii^of  tbeolbar  waeMtahowi^ 
awthoriiiiy  the  vie  of  tbe  name  of  bar  bnabaad  aa  a  hmmL 

ThepUnliff«aa  properly  nonanitad  ahe^  beoaoee  a  yalid 
wibwrtmg  title  fWMi  not  ebewn  in  tbe  lesson  of  tbe  phuntiff  al 
the  commeneen)ent  of  the  suit  The  plaintiff  was  bound  to 
shew  a  priiaa  facie  right  of  entiy.  TiUe  witlioul  possession 
gives  no  right  of  entry.  There  is  no  evidence  of  possession 
by  Marston  or  his  heirs  since  the  execution  of  Uie  deed  in 
1771.  The  possession  remained  in  Bayard  until  his  death, 
in  1798,  and  has  been  continued  until  the  commencemfent 
of  this  suit  in  1826,  a  period  of  upwards  of  half  a  century, 
and  no  claim  under  the  deed  of  1771,  which,  if  a  deed  of 
trust,  wiM  be  presumed  10  have  been  satisfied.  A  surrender 
will  be  pnesumed  of  an  ontstanding  title  9i»  aDcba^pM  ef 
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UTicA,       Roomek,  in  xeptir*   The  objecdon  to  the  wigrt  of  proof 
▲ugiut,  1828.  pf  ^  jnarriage  of  quo  of  Um  JflMort,  is  of  tbt  same  charac** 
^^Sm"    tfif^  the  objection  of  misnon)er$itiervei  ODlytoiecUm 
Biukr     '''^  plaintiff's  claim  another  sixth.   He  is  stitt  ^nlitloi  K>  i#* 
povm  lour  vUif.  At  lo  Um  objectm  «f       of  pomn ' 
noQ,  a  grantor  and  thoM  daimDg  OBdar  Uu  cmwI  alloga 
the  want  of  entiyt  or  tha  absence  of  pvoof  of  ads  of  oiwnav- 
by  a  giantne  in  bar.of  a  iSBotwy.  <1  WanWlt  Ml.) 
Tlie  i^l)t  Co  pmnme  a  ooovefuioa  belonged  la  tbe  jury, 
Itnd  nol  to  tfw  court  (d  Wendell,  S.) 

By  the  Courts  Sutherland,  J.  I  think  the  plaintiff  was 
on  the  whole  case,  properly  noiisviited.  It  is  objected  to  a 
recovery  under  the  first  count,  1.  That  no  possession  is  shewn 
ever  to  have  been  taken  by  Bayard's  grantees,  (oi  whom 
MarstOD  was  ooe,)  under  the  conveyance  to  them  of  the  20th 
December,  1771 ;  and  2.  That  no  actual  lease  \'rom  Mars- 
ton»  beibre  his  death,  (which  took  place  in  January,  1814,) 
was  proved ;  and  that  the  consent  rule  does  not  confess  a 
lease  which  could  not  at  the  time  be  mada 

First.  Title  and  seisin  are  always  considered  united  onlil 
a  disseisin  is  sfasrwn.  (Co,  Litc.ll4»a,  b.)  A  conveyaaoa 
in  fee  b^Ting  been  shewn  from  Bayard*  wfao  ia  acknowte^g- 
ed  to  bscva  been  fho  original  proprietor,  to  liarston  and  olli* 
they  are  pvesomed  to  have  onlMed  inle  poSBasBien»  or 
irhoavier  was  in  possession  is  pmoHMdlo  hare  faetdlbribem  * 
and  in  subordination  to  their  tille>  until  the  contrary  appears. 
A  soirender  or  fe-eonveyanoe  to  Bayard  cannot  be  presum- 
ed, because  no  foundation  for  such  a  presumption  is  laid  by 
tlie  evidence.  The  deicndaut  shews  no  title  or  claim  of  right 
under  Bayard,  either  in  himself  or  those  from  whom  he  de- 
rived the  possession.  "  Deeds,  patents,  and  even  acts  of  par- 
liament, may  be  presumed  to  support  the  long  and  uninter- 
rupted ])<*ssession  of  a  right  or  claim  of  right;  but  a  convey- 
ance will  never  be  presumed  to  defeat  tbe  claim  of  a  p>erson 
shewing  a  good  paper  title,  unless  there  has  been  an  adverse 
possession  or  etijoyoHnt  under  claim  of  r%lil»  in  acoordanoo 
with  the  fiict  presumed."  In  Kem»  Heshlbn,  (8  East, 
Mi)  liord  SilenhomgK  in  relation  to  a  pMumpte  of  a 
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ihiifWiiftrtHitt^tyi;  "'ft  ■iiiiifilitoi  of  tidt  mti,        tt  t»  mcA, 
Hiwril^  M  always  made  in  frvor  of  the  poMeinoii  of  thoM  ^^|^]||!|^^' 
niw  mm  ligitfiiiy  entitiad  to  H.**  The  rab  of  imsumptioB  ^"^^j^ 
iaut  res  rUe  ada  egt^  and  is  applied,  whenever  the  poasetnon 

of  the  party  is  rightful,  to  invest  that  possession  with  a  legal 
title.    Such  a  prraumption  will  be  made  when  it  is  iiocesgary 
to  dotbe  a  rightful  possession  with  a  legal  title  ;  but  the 
court  must  first  see  that  there  is  nothing  but  the  form  of  a 
conveyance  wanting.    Bat  this  presumption  in  favor  of  a 
grant  against  written  evidence  of  title,  can  nevf^r  arise  from 
the  mere  nesriect  of  the  owner  to  assert  his  riL':lit,  when  there 
has  been  xu>  adverse  title  or  enjoyment  by  those  in  whose  fa- 
aoTillia  giant  is  to  be  preauined;  ibr  the  obvious  reason  that 
tiiei  piesumption  agaiM  the  person  shewing  title,  which  arises 
liinlv^ihft)  daiagp  m  asserting  his  titte»  it  eqnaUy  balanoedl]^ 
li»iiihi»|lMiiWi|»itiiariMtig  from  tiie  Mine  delaf  on  tlie 
oMli  i^pyeee^graitfcie.  (ppinion  of  GhanoaHor  WalwbiA' 
k  MaaiN>    Jiufaoa,  9  Wendell,  at  to  8B.   11  Best* 
Cow|i»314.)  •     ^  I  f  ' 

SeeoadL  It  has  fre^ioeiitly  been  decided  that  the  death  of 
the  lessor  of  the  plaiodff  will  not  abate  the  action ;  (Frier 

Jmekmrn,  8  Johns.  R.  495  ;  1  Wend.  27  ;  Adams  on  Eject. 
268,  306  ;  2  Cowen  355 ;)  but  in  all  those  cases  the  deatii  of 
the  lessors  was  al  ter  the  commencement  of  the  action.  The  de- 
fendant may  move  to  have  the  demise  of  a  lessor,  who  died 
In  fore  the  commencement  of  the  action,  struck  out  of  the 
declaration  ;  (1  Caines,  20  ;  1  Johns.  Gas.  392  ;  Gaines'  Gas. 
in  Err.  102:  3  Johns.  R.  259;)  and  it  seem??  the  motion 
will  in  all  cases  (if  the  fact  is  not  dented)  be  granted  as  a 
matter  of  course,  and  without  costs  to  be  paid  to  the  plaintiff, 
OQ  the  fitliid  that  it  Is  an  irzegolarity  in  the  plaintiff  to  make 
•-dsKl^ilKr  a  lessor.  Although,  as  a  general  rule,  a  lessor 
iHB  he  flMck  ont  of  tho  declaration  who  is  shewn  to  hava 
no  jfMilfii^  mhrest  in  <Ae  j^rendses,  yet,  under  specisl  dr- 
<intstaiiee<»  llie  oourt  will  pannit  suoha  demise  to  he  retained* 
fltJc4as.lt  0681  4*^408.  ft  Cowen,  m)  Ihititisno 
wkm^  ami  fl»l  any  sMa  of  laeli  wfll  induce  the  oourt  to 
retain  a  demiM  from  a  man  who  was  dead  when  the  suit  was 
commenced.   If  this  be  so,  it  is  a  ground  of  nonsuit  when  the 
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iTTicA,  &ct  appears  upon  the  tnal  and  no  other  count  is  mpported. 
▲agw^iffla.  ^tiiough  tho  demise  is  a  fiction,  stUl  the  fiction  roost  be  Mch 
ai  might  by  poiiibility  have  been  true.  The  leBtor  k  eii|K 
posed  to  have  been  capable  of  Making  a  demise  not  only  at 
tiie  tine  when  the  deniie  is  atteged  to  have  beeo  madsb 
tefcfn  Us  smM  was  emmemeed* 

'  Third,  The  tiro  ooimts  on  the  demise  of  the  heirs  of 
Marston  were  not  supported.  The  decnise  in  both  ooimts  u 
joints  and  there  was  no  proof  of  titte  as  to  somecf  the  lessors. 
The  demise  must  be  proved  as  hud.  The  persoos  who  an 

supposed  to  have  demised  the  premises,  must  be  shewn  1o 

have  had  a  legal  power  to  demise  ;  and  if  the  demise  is  joint 
only,  it  should  be  proved  that  the  lessors  had  'such  ao  interest 
as  would  enable  them  to  join  in  a  demise.  (2  Thil.  Ev.  171. 
2  Caines,  174.  12  Johus.  R.  185,  0{iimun  of  Kent,  Ch.  J.) 
The  marriage  of  Cornelia  Deimi-s  (one  of  tlie  r^nd  children 
of  Thomas  Marston)  and  John  B.  Martin,  who  are  both  les- 
sors, was  Dot  proved^  and  of  course  no  interest  was  shewn 
in  Marston. 

Motion  to  set  aside  nonsuit  denied. 


Skbldinq  v8,  Whitneit. 


^i^jj^^  This  was  an  action  on  the  case,  tri«l  at  New- York  circuit, 
eoiiMqaenceofjn  April,  1827,  before  the  Hon.  Ogden  Edwards,  one  of  the 

the    want  of  .  .  j 

ordiaaiY  care  Circmt  judges. 

■nd  ttiU  in  The  ground  of  complaint  was,  that  the  workmen  of  the 
fouaXtiont^^^^f^^^*"'*  lay  the  foundations  of  a  store  house 

a  house,  about 

to  b«  erected,  damage  VM  mtaiiMd  by  the  ownnr  c£  an  adjoining  house,  and  the  parties  there. 

upon  entrrt'd  into  an  afrr»-<'mon(.  hv  w-hirh  it  was  Mipnlated  that  tnr  wnrk  slionM  prorppd,  that 
a  partition  wall  sliould  be  bujU  iui  ihv  hunvlai  of  bolii  parlicit,  and  that  the  damages  and  cent. 
fnuation  should  be  passed  upon  by  arbitrators ;  which  submission  was  leroked  previous  to  an 
award  made,  and  an  action  for  brrach  of  (  ovcnant  brought  by  the  person  who  bnitt  On-  house 
to  recover  a  comjfettsaiion  for  a  portion  ot  ihe  wall,  in  which  action  the  defendant  set  oii  his 
damagff  it  wa»  held,  that  suoh  damafes  wm  a  legitimate  subject  of  eonsideiatkm  in  mach 
action  of  coTfTtnrtt,  under  the  agrcrmrnt  hpt%vr<>n  the  parties,  and  ha^-inj^  be<»n  submitted  to  and 
pasiied  upon  by  a  jury,  a  suit  (SoMld  not  subsequently  be  susUmed  lor  a  lecovezy  of  the  same 
damafes. 

Tt  teems  that  where  a  defence  has  been  insisted  on  in  a  fctmer  aatfan,  tubmitted  to  and  paa. 
sad  upon  by  a  jurr,  and  not  objected  to  by  the  plaintiff  in  such  action,  although  lOch  de£Bnoe  ha 
MkflM  nljiaet  or  Hi  off  in  ndiMtiomaparu  will  be  prednded  ton  waSmqwnHj  maintain- 
ii^winBtionfcttiiB  wlilwt witter thnawteffliy my '  ' 
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house  belonging  to  the  plaintiff,  sitmte  on  the  «4}oining  lot, 
whereby  the  store  house  was  injured  anri  lessened  in  value. 

The  defence  set  up  was,  that  the  damai^es  claimed  in  this 
action  had  been  urgtid  as  a  set  off  by  the  present  plaintiff,  in 
a  form  er  action  brought  by  the  present  defendant  against 
him,  and  considered  and  allowed  bv  n  j^^ry.  It  appeared 
that  after  the  injuries  complained  of  in  the  declaration  in  this 
cause  had  been  principally  done,  the  parties  entered  into  an 
agreement  under  hand  and  seal,  whereby,  after  reciting  tbat 
the  defendant  (Whitney)  wai  about  to  erect  a  store  haam  on 
hiB  lot,  and  to  take  down  and  rebuild  the  partition  wall  be- 
twmal  4!B  parties,  it  was  agreed  that  Whitnef  shoakl  lebuikl 
the  wallrasid  bavic  it  done  in  a  workmanHke  maQnar,  with  a 
dnnmsf  and  fife  place  Ibr  the  nae  of  fiHBcMlqg.  The  whole 
snfageet  .matter  fa^^een  the  parties  relatbe  to  damagiei  and 
compen$aHon  was  referred  to  certain  persons  as  axfntrators ; 
the  party  against  whom  the  award  shodd  be  made  to  pay  the' 
sum  awarded,  on  demand ;  and  MThitney  to  give  a  good  and 
sufficient  conveyance  to  Skelding  of  the  undivided  half  of  the 
partition  wall.  Previous  to  any  award  bein^^  made,  Skelding 
revoked  the  submission  ;  whereupon  Whitney  broiw^ht  a  suit 
against  him  for  a  breacli  of  his  covenant.  Skeldini::  suffered 
judG;inentto  pass  against  him  by  default,  and  the  damages  of 
the  plaintiff  were  assessed  by  a  sheriff's  jury  at  six  cents.  Af- 
ter the  plaintiff  had  rested  his  eause,  and  these  facts  had 
been  shewn  on  the  part  of  the  defendant,  the  defendant  of- 
fered to  prove,  that  on  tiie  execution  of  the  writ  of  inquiry 
in  the  cause  of  Whitney  v.  Ske&iiiigf  Skelding  appeared  and 
proved,  by  way  of  set-off  to  the  damsgss  claimed  by  Whit- 
naf  JMhai  suit,  the  ideniical  damages  which  he  now  sought 
to'r^ttk)^^!  and  that  the  same  were  aUewed  to  him  by  the 
siwnfcs<jafy,  and  that  no  otysctfoit  uMtt  made  to  his  right  to 
india&owRnoe  on  the  part  of  Whitney;  which  evidence  waa 
objeelsd  to  by  the  plainliiC  and  reje<^  by  the  judge.  The 
defendant  excepted.  The  plaintiiT  obtained  a  verdict  fer  WHO^ 
whieb  was  now  moved  to  be  srt  a  ade. 

t^J       i.r-  A  . 
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mVAi  Griffin,  hi:  dctVndani.  The  defcndaM ought  to  have  bf»en 

AUjfutt,  IflIK  allowed  to  prove  that  the;  plauitiff  had  atailed  himself  of  the 
"I^J^^I^^    subjf^ct  matter  of  this  action,  by  Way  of  defence  in  the  actiorlf 
.1:    .    of  the  defendant  acrainst  him.    What  has  oner  Ix-en  siihmilted 
to  judinia!  invest ipat ion,  cannot  a^in  he  brought  into  ques- 
tion. (0  Johns.  R.  168.  7  id.  50.  15  id.  K?6.  3  Cowoti. 
And  it  matters  not  whether  the  defence  interposed  in  the  for- 
mm  adioa  was  properly  a  subject  of  set  off  or  not,  having' 
been  iosiated  on  and  not  objected  to  by  the  opposite  ptfity 
and  thus  haying  had  the  benefit  of  the  dBhntit,  th^  partf  org- 
i^g  it  b  pndudciA  firom  fgtSm  flMllQg  if  up.   The  consent 
of  ptfte  tdm  «w«y  enon.    (18  Jolm^  R.  9  id. 

Ml»  a  CiHoeB,  150^4)  A  ibraier iwdttvdfy  mty  be  gfveli 
i»  efiJOToe  under  the  gemerd  issoe.  (1  €>Mtt/8  Fl.  489.) 
Btaidesy  the  <2irm(^  of  the  plaindff  Weftr  fegMmately  a  sub- 
ject 9i  dafettoe  in  tbe  action  of  thtf  dttfeodunt  againiK  ^e 
jUmaM  By  the  agneeiaent  between  tto  pttltes^  ibfi  whole 
aafe|eGt  mttleri  dbmn^  ae  wvHw  ctfiN^eftMfiM;  were  siiV* 
mitted  to  the  arbitrators ;  by  the  revocation  of  the  submis- 
sion, only  the  triors  were  charged ;  a  jury  was  substituted  for 
the  arbitrators. 

J.  Anthon,  for  plaintiff.  The  daivjagc  of  the  plaintiff  vras 
sustained  previous  to  tlm  firifreennent  to  submit.  By  the  rev- 
ocation nf  the  submission,  llu  j  artips  wprr  left  in  statu  quo. 
(16  Johns.  R.  205.)  The  detendant  had  no  right  to  shew, 
by  paroif  that  in  his  action  against  tho  plaintiff,  the  lattef  set 
off  tlie  aubject  matter  of  this  action  against  the  plaintiff's'  right 
01  leooreiy  in  that  case,  because  stMh  proof  is  against  the 
v0QO«i.  Tib  recoid  u  of  a  suit  ih  toteivm,  in  which  evi« 
dinco  of  a  tort  was  not  admissible.  T<^  mdke  A  veoord  in' 
fiutner  suit  evidence,  it  shoold  appesri  fiim  ikHtetMt  itseff'f 
thfttihenMller  albged  tohaVe  bens  eon^erbd  b  that  suit, 
waa  inbsue.      Johns.  VL9k  1  Sspi  lt40L] 

By  the  Omnt^  Mabot,  J.  As  a  defence  to  the  present  ac- 
tloo,  the  defendant  offered  to*  pftm  that  the  damage  now 
cbimed  were  taken  into  consideration,  and  allowed  without 
objection  from  the  plaintiff^  by  the  sheriff's  jury,  as  a  set  off 
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to  the  demand  claimed  in  tlie  former  suit  between  the  same  uncA, 
parties  ;  but  the  judge  refused  to  receive  the  evidence.  The 
present  application  for  a  new  trial  rests  mainly  on  the  alleg-  skeidmg 
ed  error  of  this  decision  of  the  judge.  Whitney 

*  In  the  former  snit,  there  was  no  issue  ;  the  plaintiff's  dam- 
ages were  assessed  by  a  jury,  and  adjudged  by  them  to  be 
merely  nominal.  Was  the  claim  of  the  plaintiff,  for  which 
this  suit  was  brought,  one  that  could  properly  be  considered 
by  the  jury  as  a  matter  of  set  off  in  the  former  suit  t  If  it 
was  not,  the  right  of  the  plaintiff  to  sustain  this  action  still  re- 

V  mains,  even  if  the  jury  did  in  fact  allow  it  as  a  set  off.  Such 

•  is  the  rule  laid  down  in  the  case  of  Manny  v.  Harris^  (2 
Johns.  R.  24.)  There  seem,  however,  to  be  some  excep- 
tions to  this  general  rule  ;  they  are  found  in  the  cases  of 
King  V.  Fuller,  (3  Caines,  152,)  Wilson  v.  Ijarmouthy  (3 

'  Johns.  R.  433,)  Curtis  v.  Groat,  (6  id.  168,)  and  McLean  v. 
Hugarin,  (13  id.  184.)    In  the  latter  case,  it  is  said  by  the 
court,  "Although  the  demand  in  this  case  sounds  in  tort,  and 
might  not»  in  strictness,  have  been  admissible  as  a  set  off  on 
the  former  trial,  yet  if  it  were  admitted  without  objection,  and 
has  been  once  tried,  that  judgment  is  conclusive  with  respect 
to  that  matter."   It  seems  to  be  somewhat  difficult  to  recon- 
cile these  cases  with  that  of  Manny  v.  Harris,  unless  we  as- 
sume that  the  jury,  in  the  latter  case,  made  the  set  off  without 
the  assent  of  the  defendant  to  the  former  suit  ;  which  assent 
seems  to  form  the  exception  to  the  general  rule.    If  it  be  ad- 
mitted that  the  damages  of  tlie  plaintiff  were  not  a  proper 
matter  for  the  consideration  of  the  sheriff's  jury,  this  case 
falls  within  the  authority  of  those  cases  which  are  supposed  to  „nllja 
be  exceptions  to  the  general  rule  ;  for  the  proof  offered  was,  '^•«"» 
that  the  damages  claimed  in  this  suit  had  been  submitted  to  .jj*"**  ,j.,iHw 
the  jury  in  the  former  suit  between  these  parties,  by  the  pres-  "^^^ 
ent  plaintiff,  without  objection  from  the  present  defendant,  .,i  hMn*. -aw 
and  were  allowed  by  theiurv  as  an  offset  to  the  demand  in      '  »<.«rt*w 
that  suit    This  case,  however,  does  not,  in  my  opinion,  m-  fiwn«n#. 
'  volve  the  necessity  of  attempting  to  harmonize  the  decisions       ^  "* 
referred  to,  or  to  say  precisely  what  .shall  constitute  excep- 
tions to  the  rule  laid  down  in  the  case  of  Manny  v.  Harris, 

,VoL.   IIL  20  .  .ri«^i'^'«U 
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TTTicA,      X  Ihii^ that  the  (kunage*  sought  to  be  raMimed  1^ 

thea^fBMMMBtwataotantaPed  mIic»  by  Ihi»(iirtiee4mljl  Mit 
^       of  the  damage  wliiehk  the  «al9B6t  of  this 
'     ^    ^tlfite  lnlei|retato»]tia.tohecflandii^ 

miytf^v0ml.wmii»}m,  bat  whit  ha4  baas  don^  bf  tha  d»- 
ijpdpnit  and  to.wbat4amag^  had  baenb  aa  wall  aa  whm  waa 
ta  b»«Mtawad  by  the  plaiQtiff.  The  imfogi  of  the  agM- 
•mot  that  tl»  whole  OMitlerihaiiU  ha  aubintte^  ani  ad- 
justed by  the  arbitrators.  The  suit  instituted  by  the  present 
.  defendant,  for  the  violsutioii  of  the  agreement,  necessarily 
,  brought  under  the  consideration  of  the  jury  which  assessed 
bis  damages,  not  oniy  the  benohla  whicli  the  defendant  in  tliat 
suit  had  received,  but  the  damages  wiiicii  lic  hatl  sulFered ;  (or 
his  claim  was  for  the  excess  of  benefit  over  damage.  The 
plaintiff's  damage  having  been  once  jmssed  on  by  the  jury,  a 
suit  cannot  be  sustained  for  tlieni.  The  j'ldge,  therefore,  in 
Bay  opimoD,  erred  m  refusing  to  receive  the  evidence  by 
which  the  defendaot  ofiered  to  establish  tiie  fact  that  the  eause 
of  i^otion  in  this  auU  had  been  submitted  to  and  paaaad  on  by 
thujiwyiathefonwauilbatwaaiitfaaaa  partiea. 


MotioD  for  a  now 


Bahk  or  O&ANGB  vs.  A.  Bbown  and  five  others. 

b  tmwrtkm  Dbmubbbr  to  plea  ia abatement  The  deofauratkm  contains 
pnprl^anofl  "'"^^  counts  The  first  count  states  that  the  defendants  were  the 
■*«*n-fc««tt  ia  owii^s  oi  a  certain  vessel  or  sieam-boiil  called  the  Gonstelia- 

wnicn  they 
Wttre  diM^pd  - 

mmmmm  etrHan^tarHbrntam  ofproperty  put  on  board  for  tnumport&Ucii,  «nd  the  gfmvmum 

WMitated  to  hav«  arinen  from  ahreacn  of  duty,  if  wn^  hdd.  that  a  plea  in  ahatrnicnt  that  there 
1 54  other  ifBfKiftqD,  wbo  were  jodU^y  ii»Ue,  WM  bui,  aod  judgment  of  rttfvndtt 


An  action  eolfly  npon  thf  ntstrrm,  ia  an  action  of  (orf,  in  which  all  tif  any  number  of  the  own- 

•n  of  a  vessel.  coMlior  ai^  luad  o£coBvajaAcc  used  by  common  caxrienniaT  He  sued,  and  on 
avaHiet  afainatall  or  a  put  mily  of  thoae  against  wbim the  action  bbrooghujudgm 

tie  rendered. 

Tlw  plaintiff  bM  his  «hoioe  of  xaoi  adies,  either  to  bring  0»§mmpnt  er  eoas ;  but  when  eso  m 
the  other  fofm  of  action  is  adopted,  it  will  be  governed  bj  its  own  rules.  If  the  plaintiff  states 
the  cnstom.  and  also  relies  on  an  undertaking,  genenliv  fecial,  the  action,  thoo^  il  may  be 
said  to  bo  «»  Mili  fiiMi  M  osnfriNliHiaiB  ndttj  fMndel  «n  the 
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tion,  whereof  R.  G.  Cruttenden  was  master,  used  and  navi-  utica. 
gated  upon  the  Hudson  river,  between  the  cities  of  New-  ^"V*^ 
York  and  Albany,  for  tlie  conveyance  and  transportation  of  onrnfTBank 
goods  and  chattels  for  hire  and  reward,  touching  on  her  pas-  ^- 
sages  up  and  down  the  river  at  the  village  of  Newburgh,  for 
the  landing  and  delivery  of  freight,  goods  and  chattels  ;  that 
the  plaintiifs,  to  wit,  i\\e  president,  directors  and  company  of 
the  Bank  of  Orange  County,  on  the  15th  November,  1827, 
at  the  city  of  New- York,  caused  to  be  delivered  to  the  cap- 
tain a  parcel  of  bank  notes  of  the  value  of  811,250,  to  be 
safely  and  securely  carried  and  conveyed  in  the  said  vessel 
or  steam-boat  from  the  city  of  New-York  to  the  village  of 
Newburgh,  and  there  to  be  delivered  to  one  William  Phillips, 
for  certain  freight  and  reward  ;  and  the  said  master  then  and 
there  took  and  received  the  same  for  the  purposes  aforesaid  ; 
and  although  the  said  vessel  or  steam-boat  on  the  same  day 
safely  arrived  at  Newburgh,  and  no  dangers  of  the  seas,  nor 
the  act  of  God,  nor  the  enemies  of  the  people,  &c.  prevented 
the  safe  carriage  of  tlie  said  bank  notes,  yet  the  plaintiffs 
averred  that  tlie  said  defendants,  or  tlieir  said  agent,  not  re- 
garding their  duly  in  that  behalf,  but  contriving,  6lc.  to  de- 
ceive and  defraud  the  plaintiffs,  did  not  deliver  the  said  bank 
notes  to  the  said  William  Phillips,  but  so  negligently,  careless- 
ly and  improperly  conducted  the  carriage  and  conveyance 
thereof,  that  for  want  of  due  care  in  the  defendants,  their 
servants  and  agents,  the  said  bank  notes  were  wholly  lost  to 
the  plaintiffs.    The  second  count  states  tliat  the  defendants 
were  common  carriers  of  goods  and  chattels,  according  to  the 
custom  of  the  state,  and  that  the  bills  were  delivered  to  them  ' 
to  be  carried  from  New- York  to  Newburgh,  for  certain 
freight  and  reward ;  that  although  the  vessel  arrived,  the  bill« 
were  not  delivered,  but  were  lost  for  the  want  of  due  care, 
and  through  the  negligent,  careless  and  improper  conduct  of  .  '* 

the  defendants,  their  servants  and  agents.    The  third,  sixth 
and  eighth  counts  are  substantially  like  the  first,  and  the 
fourth,  fifth  and  seventh  counts  are  like  the  second  count 
The  ninth  count  is  in  trover.    To  the  ninth  count,  the  de*  ... 
fendants  pleaded  the  general  issue,  and  to  the  first  eight  county  *  "  ^ 

they,  put  in  a  plea  in  abatement,  that  on  the  day  in  the  said 


« 


u^cAf  iov6nl  ccwnili  iIm  ^tetriutttioii  HWMMHiBdlf  M  (Mlnr  pn^ 
Anr»^  1899/  g^iM,  (namii^lliem,)  togotlMr  wtfli  the  ik  iMiulnMi> 

thtt  dMbfffttion  mentbiMil  \  «aA  that  IT  waj  vaA'  Injury  hap- 
pened i§lf  compiuMd  of  in  tho  Arid  sevvnil  fsowtof  fitub  Mid 
64  persons  Bie  jointly  Kable  with  the  defendants  for  the  sani6« 

as  such  joint  owners  and  proprietors,  &c.  The  plaintiffs  de- 
murred to  the  pica  in  abatement,  and  the  defendants  joined. 

The  demurrer  was  very  alily  argued  by  Talnmn,  for  the 
plaintiffs,  aiid  B.  F.  Bufler,  for  the  defendants.  A  great 
number  of  cases  bearing  upon  the  question,  whether  in  an 
action  of  this  kind  the  non-joinder  of  oth^r  parties  cim  bo 
plead  in  abatement,  which  hare  arisen  and  been  decided  in 
the  English  courts,  from  that  of  Boson  v.  Sandford,  to  be  found 
in  1  Shower»  29  and  101,  and  2  id.  478,  which  first  oflte 
before  the  court  of  king's  benoli  in  1687,  to  the  case  of 
BiOkerton  v.  Wood,  5  Broderip  d&  Bingham,  54,  decided  in 
1631,  and  aH  the  cases,  upon  the  pomt  aihniig  hi  this  oouft^ 
irere*  dted  and  eommenled  upon  by  the  counsel:  hut  as 
many  of  ^e  authoiitiee  cited  are  reviewed  in  Ihe  o]mH>n  of 
the  chief  justice^  it  is  deemed  unneoesaaryto  atlem|ita  Aeldi 
of  Hie  arguments  of  tlie  counsel.  - 

<  fi^-Mm  Court,  Savaob,.  Ck  J,  This  is  an  aotioa  on  tlta 
«aaB;i^ina»  six  .  defendants  as  comnoon  capien^  aikged  la 
ha  Umi  awm/»  of  the  steamboat  CoostellatioQ,  ohai^ad  in 
di»  iijBt^elght  counts  of  the  dedazation  with  faavuig  raoemd 
htak  biUs  to  a  laijgs  amount  for  transportaAioa  from  the  city 
of  J)fav-Yosk  totevillagB  pfHiewtashi  which  it  u.a;retDed 
^ntB  Jost  thnrngli  Ihe  want  of  doe  caie»  and  by  tiie  negligent 
and'iqiprQper 

The  nipth  ooupit  is  m  trow*  to  which  the  defendants  ha¥e 
flieaded  the  gensial  issue.  To  the  first  ei^  counts  they 

have  pleaded  in  abatement  that  fifty-four  other  persons,  to- 
getiicf  with  tlie  defendants,  arc  joml  owners  ami  proprietors 
of  the  steam-buaL  Constellation,  and  sa  cjomiiy  liable  lor  any 
damage  the  plaintiffs  may  have  sustained.  The  plaintiflfc 
have  demurrer,  and  tiie  question  presented  for  adjudication 

ii,  vih^  4.>*..4*efi^wfi^y.iQ  JaiMM  i?M*t  v^wr*  ^ 

suit! 


Digui^uu  by  Ljt-jv.Kii^ 
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Un  M»  iamiAf  lhat  kia«tiw^g>iiirtjbiiitofliitmfllow  uncA, 
liMcht  ill  BMit  b«  joiiHdi  ud  if      «sliMi  be biioi#l 
^BHHt«ptii<«^,  iIkmwIio  m fued may  plMui in abM*  On^reBtiA 

MilB.att  >«fii|i*)|itiiti(Mi.  of  thote  ctmom^d  jb  iiieh  torii 

BmiJi  aelkMi-ioii^the  esse,  against  commoa  calridrs,  upon  tb* 
custom  of  the  realm,  seems  in  England  not  to  be  considered 
always  as  bclon^^ui^^  entirely  to  the  class  of  actions  arising 
ex  conlmrtu,  nor  tn»  thoj^e  arising  ejn  delicto,  but  is  said  some- 
times to  be  a  case  an'^iiii:      dciu-to  (pmsi  r.r  conlraciin. 

Vjverv  |)t'r.soii  wlv)  uiidert;ik»'S  trt  carry,  Ibr  a  comj^'iis'S- 
ti'^n.  tiie  gix-xls  i>f  aii  persons  indirtcR-ntlr.  \s  as  to  the  liabil- 
ity imposed,  to  be  mnsidered  a  common  carrier.    There  is  • 
an  implied  undertaking  on  his  part  to  carry  the  goods  wakfyf 
«Ri«iitlw]iaitof  4be  owner  to  pay  a  reaaooablc  compeasa* 
No  spei^  agMtaMfit  is  oeoeMary  to  enable  the  own- 
flf  tp-a»irtaw  assumpsit  agaioit  tlie  cwrieribrbmoh  of  to 
dn^,iior  %[>^«oab]e  the  carrier  to  mainlaui  aamnipiil  ibr  tti 
coif  miiaiiuiii"  >  Tkm  is  thenfore  a  perfect  oonliraot  Imfi^ 
6il»M«S6»itfi»i  oavriec  and  liis  employer.  Aa  ihis  ooatiBct 
it  Imiplied  iiif  iM^  iQ  also  where  any  person  booonieaa  eoni- 
mtkwKUBi  by  proteiiig  to  carry  for  all  persons  indifeeiit' 
]yy  HftelilirriBjip^tipoa  him  doties  and  Kabtides  mdog*^ 
#ldlkifllblfe "employment,  and  'tmp0Se»'»upbll  llie»linpIoy- 
V^ttto^'fiMfty*  of  inekin^  compcnsatidn.  Considerations 
lof  public  policy,  and  not  agreements  between  the  parties, 
haTc  ascertained  the  duties  and  fixed  the  limits  of  the  liabiluy 
ofcoiimv  'ii  carrif'i's  :  nati  for  any  omib.sii  Mi  or  nesrlect  of  du- 
ty an  action  lies  Avithuut  statin^r   any  roTisici(>r;iti()ii  or  con- 
tract h(  tween  the  pcirtie?;  ;  for  the  iiegitgeace  i.^  the  eau^e 
of  action,  and  it  is  not  necessary  to  stnte  or  rely  upon  an 
assumpsit.    {('oL'gs  V.  ikrT7frrff,2  F.d.  }\:iym.  909.)  There 
inay  be,  and  often  is  a  special  contract  made  with  n  common 
carrier,  and  such  speciai- contract  is  to  control ;  but  without 
kttjf  agreemM  whatever,  the  bare  delivery  of  goods  to  the 
^Itffiir,  imposes  upon  him  the  obligatien' tO  dispose  of  lUSttl 
HMmUt^  the  directions  whidi  htf  ftosiviaiVabd  a*  ^ 

*liitiimntyif  ^liiih>      dibactiaiwlwi»iitf  iiii  ta^itiqi^^ 
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UTiCA*  because  says  Lord  Holtt  "  A  neglect  is  n  deceit  to  the  bail- 
AoguA^f  1839.  ^j, .  whv.n  he  entrusts  the  baiiee  upon  his  undrrtaking  to 
be  careiul,  be  bas  put  a  fstJod  upon  the  plaintiff  by  being 
negligent,  his  pretence  of  mm  bcdng  the  persuaaion  that  i»« 
duced  the  plaintilf  to  trualiMak }  -tad  a  bfeacb  oCa  tvust,  under^ 
taken  v«kiatarily,  will  be  afpiod  ground  for  an  action.**  (d 
hd.  Raym.  919.)  wm  said  in  relalhNi  to  Lopdadljll 

aiitth  ciMi  o£  bailimiiitii  wkm  the  faatfeaaolt  withaa^eomp 
penwtioa;  M  appliaavirii  fqmiEiio^  gnator  ibaoaloliia 
fiUicMtetioDtwhawiliabailta-aoiafo 
.  The  4naaC.  actioa  agaioaC  a  aamoMMi  eeoMrirlftaiiaeai 
tkNi  wJUch  has  baeiK  oonaidaiahly  agitalad  ia  llie  S^^bb 
oonrtii  iwl  hai  bje&diiiiaat  ae  tka^aaeim  tras  saiipoasA 
toariiaopqaa^  hnaahof  puMie4oty»  or  the  bwaeh  af.iaawi 
express  promise.  Each  form  has  its  advanti^^  and  dlsad-'. 
vantages.  If  assumpsit  is  brought,  or  the  action  be  laid  as 
arising  upon  contract,  it  ii^ay  be  abated  for  tfie  nou-joindor 
of  proper  parties;  but  it  survives  against  the  }>erson;il  repre- 
sentative, and  the  common  counts  may  be  jomed  in  the  dec- 
laration. If  the  action  l)e  laid  as  arising  er  delicto,  and  found- 
ed on  the  custom,  the  suit  does  not  abatje  for  the  non-join- 
dor  of  all  the  proper  parties  ;  and,  in  a  proper  case,  a  count 
in  trover  may  be  joined.  The  present  usage,"  says  Mr. 
^aBmy»  in  his  Law  of  Carrierst  p<  1 17,  sanctions  Ibe  pru»- 
ojpl^  and  adofMe  the  advtintnfM  of  both  fonae  oC  aotiea^  byi 
pmattiiy  U»  ceees  to  be  4Ma»ideiaA  eilinr  iMy,  as  erisii^ 
fia^oiOradaeraa  diluto^  according  as  tha  atghct  of  dutgr  mr 
taaaob  of  mere  express  promise  is  mauft  W  ka*  nisd  npoa 
Mtha  aaaee.  of  niarjT."  lir«  Ghittji  tapfmes  lha  yleiaiii' 
IwJua  Qhoioa  oC  waaadsr*  (1  Gliitjr^a  PL  7J(^ti>aiidtkalia 
aa  actMM  fmdad  the  aBMaai^  aa  advaal^ga  tea  ht 
taken  of  iha  ^on-joinder  al  dstedanli,  aad  lai^  la  tha 
cana^Mcb  weaa  died  apoa  tha  aagaaitat.  HaJatsgivaa 
piaoadeate  4il  daclMatMiw  Mh  vays,  (3Chitty,  117  aai 
271,  % :)  according  to  which,  the  deckuration  in  this  case  is 
dearly  founded  upon  the  oegU^Bnoa  of  tbe  defendaola,  aiid 
pot  upon  an  express  promise. 

It  may  be  useful  to  review  very  briefly  some  of  the  leading 

MPiPii^vgjigjMh  aiwift.  OQ  ttas4iia0at»  Jm^. Siudr 
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ford,  (2  Show,  478,)  is  one  of  the  earliest  cases.    It  first  Angtwt,  1829. 
came  before  the  court  of  king's  bench  in  1687.    The  decla-  orMgTBank 
ration  stated  that  the  plaintiff  had  laden  on  board  the  defend-  v. 
ants'  ship  divers  goods,  to  be  carried  from  London  to  Top- 
bham  for  a  reasonable  freight,  and  that  the  defendants  re- 
ceived the  said  goods,  "  and  them  to  transport  and  carry  in 
from  a  foresaid  did  undertake^  but  the  defendants  so  negligent- 
ly carried  the  same  that  they  were  spoiled.    At  the  trial  at 
nisi  prius,  before  Lord  Herbert,  then  chief  justice,  a  special 
verdict  was  fotind,  the  chief  justice  expressing  an  opinion 
that  ail  the  owners  ought  to  be  joined.    When  the  case  was  • 
argued  at  bar,  two  points  were  made:  1.  Whether  the  pro- 
prietors were  answerable?    2.  Whether,  there  being  other 
owners,  the  action  lies  against  the  defendants  alone?  Sir 
John  Holt,  who  was  now  chief  justice,  expressed  an  opinion 
upon  the  argument  that  the  owners  were  liable  because  they 
have  the  profit;  and  ho  remarked,  that  if  the  action  be 
brought  upon  the  contract^  then  all  arc  bound  ;  but  if  it  be 
fouiided  upon  the  tortj  then  he,  (the  plaintiff)  may  have  an 
action  joint  or  several.    He  adds,  "  Here  it  is  not  brought 
upon  the  express  contract,  but  yet  they  have  all  the  recom- 
pense :  so  that  the  reason  why  they  are  answerable  goes  to 
all,  and  therefore  I  doubt  it  must  be  brought  against  all  ;** 
but  it  was  adjourned.    (1  Show.  29.)    The  cause  was  again 
argued  at  the  next  term,  (1  Show.  101,)  and  at  the  succeed- 
ing term  the  judges  delivered  their  opinions  seriatim.  They 
all  agreed  that  the  action  was  upon  an  implied  contract,  but 
that  contract  was  entered  into  by  all  the  proprietors,  and  that 
the  plaintiff  could  not  recover  against  a  part.  Dolbin, 
justice,  thought  that  the  defendants  should  have  pleaded 
in  abatement.    Holt,  chief  justice,  says,  "  This  action  is 
grounded  upon  the  trust,  and  that  doth  imply  a  contract 
4  Then  in  all  cases  where  the  action  is  grounded  on  a  contract, 
all  that  are  privies  to  the  contract  shall  take  advantage  of  this 
omission  on  the  general  issue."    This  case  is  also  reported 
in  3  Mod.  321,  2  Salk.  440,  and  in  other  books,  but  the  re- 
port in  Shower  is  the  most  satisfactory.    This  case  decided 
three  points :  1.  That  the  proprietors  as  well  as  the  master 
of  the  vessel  were  liable  for  damages ;  2.  That  the  action 
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OTTCA,  bein?  upon  oontract,  all  the  proprietors  must  be  joined ;  and 
Aagoit.  3  jjjjji  non-joinder  need  not  be  frfeaded  in  abatement, 
but  WM  good  ground  of  nonsuit  at  the  trial  This  latter  point 
was  ndnd  the  other  my  in  JUet  v.  Skute,  i>  hing^  benc^ 
(H  Burr.  5MI11»)  deeidsd  hi  1TV0»  ud  hi  JMntf  t.  Mft» 
in  the  etanon  ple»  fimr  Jnetiw  aftthfoda*  (H  Bl  MT,) 
9od  Ant  tho  iwii  jqindcf  nmst  he  jd^idBd  in  nhnlanMnli 
ind  ancb  iiaa  been  tim  conwion  praolioa  ovmp  nne* 

Tin  GBiB  of  Mky.BaU,  (1  Wis.  981,)  Mdad  in  Vm, 
if  no  othn  wiae  inportanty  only  w  it  ahnwa  4lia  f^nnioii  of  liift 
eotm,  that  the  defendant  was  liable  as  a  common  earvier  hi 
an  action  of  assumpsit,  and  that  the  liability  of  a  common  car^ 
rier  is  based  upon  contract. 

The  next  ca^  in  the  order  of  time  is  Mitchel  v.  Tar- 
hurt,  (5  T.  R.  640,  decided  in  1794.  This  was  aa  action 
against  the  defendants  for  the  Dee;]igence  of  their  Rervant  in 
runniniT  their  ship  arrainst  the  plaintiff 's  ship.  To  this  dec- 
laration the  defendants  pleaded  in  abatement  the  non-joinder 
of  other  joint  owners.  Demurrer  and  joinder.  The  case  of 
Baton  T.  Stm^ord  was  cited  by  the  ooonaei  for  the  defend- 
ant! \  in  answer  to  which  Loni  Keiqfon  anys,  that  tJiat  case 
was  treated  by  the  whole  c<»irt  as  an  aetum  ibr  a  tw^anch  of 
contract :  and  that  it  was  thegre  deoidBd,  'tlint  in  an  aetifNi 
arising  ear  lisiieeo,  thc^  plainHflTinny  tde  all  or  any  of  liiepMliBi. 
TIm  onw  then  before  tha  covt  tiiey  conifaitfKnd  nn  netioii  m 
dbUcAi.  Tlia  doohuration  Qhmigiid  tiuit  tim  dafewhiHIi^  'by 
iStt&t  fervant*  no  MgUgendy  na?^ntod  tlnif  vniMi*  Ait  hf 
ntsdvof  lim  negligenoe  of  their  wviitti  the  MttiuHrB  dilp 
ftnidl  the  piajntiflrVi  ihip  widi  gvont  teoe  and  viohnoe,  te. 

fFlie  caaa  of  AuUfeT.  I^ImmI)  (9  T*  R*  860f  dMidad  in 
1795,)  came  on  soon  afler  in  -the  same  court,  and  was  an  ac- 
tion on  the  case  against  the  defendant,  a  common  carrier, 
and  charged  that  the  plaintiff  delivered  the  defendant  certain 
goods  to  be  carried  for  hire  from  London  to  Devises,  yet  the 
defendant  did  not  carry  them,  but  neglected  to  do  so ;  and 
that  by  the  carelessne?*?  of  the  defendant  and  his  servants,  the 
•^ods  were  lost.  The  defendant  pleaded  in  abatement  the 
non-joinder  of  two  others,  to  which  there  was  a  demurrer. 
>The  eoiut  held  the  plea  in  abalamenthad,  becanae  notfted- 
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ed  UDtil  after  a  general  imparlance  ;  but  Lord  Kenyon  said  it  utica) 
might  have  been  supported  if  pleaded  in  proper  time,  and  re-  Aoguit,  18SW. 
ferred  to  1  Wils.  282,  Denison's  opinion,  that  the  declaration  f^^^^  p,^^ 
upon  the  custom  of  the  realm  was  the  same  with  the  one  then 
before  the  court,  which  was  assumpsit.  »H'  .'1  •  mk  ft>dt 
Next  is  the  case  of  Govett  v.  Radnidge,  (3  East,  62,  decid- 
ed in  1802.)  The  declaration  was,  that  the  defendants  had 
the  loading  of  a  hogshead  of  treacle  upon  a  cart  for  a  reason- 
able reward ;  but  they  so  carelessly  and  negligently  conduct- 
ed themselves  that  they  let  fall  the  hogshead  and  it  was  dam- 
aged. On  not  guilty  pleaded,  one  defendant  was  found  guil- 
ty and  the  other  not  A  motion  was  made  in  arrest  of  judg- 
ment Lord  Ellenborough  gave  the  opinion  of  the  court. 
He  considered  Boson  v.  Sanford  as  clearly  an  action  of  as- 
sumpsit, and  therefore  not  applicable ;  and  that  Lord  Ken- 
yon had  decided  Buddie  v.  Wilson  upon  that  case.  But  this 
point  was  not  necessary  to  be  decided  in  Buddie  v.  Wilson, 
Lord  Ellenborough,  tlierefore,  prefers  placing  reliance  upon 
Dickon  v.  Chfton,  (2  Wils.  319,  decided  in  1766,  which  was 
not  cited  to  Lord  Kenyon ;  in  which  case  it  was  decided  that 
trover  might  be  joined  with  an  action  for  misfeasance,  and  al-, 
so  with  an  action  against  a  common  carrier  ;  and  the  court 
held  that  the  first  count  was  upon  tort.  That  count  was 
against  a  person  employed  by  him  to  transport,  in  the  plain- 
tiflTs  own  vessel,  a  quantity  of  malt,  but  that  by  liis  careless- 
nen  and  negligence,  a  portion  of  the  malt  was  lost ;  and  Lord 
Ellenborough  argues,  "  What  inconvenience  is  there  in  suf- 
fering the  party  to  allege  his  gravamen,  if  he  please,  as  con- 
sisting in  a  breach  of  duty  arising  out  of  an  employment  for 
hire,  and  to  consider  that  breach  of  duty  as  tortuous  negli- 
gence instead  of  considering  the  same  circumstances  as 
forming  a  breach  of  promise  implied  from  the  same  consid-  • 
eration  of  hire  1"  He  considers  Dickon  v.  Clifton  as  settling 
tlie  point  in  a  manner  the  most  conducive  to  justice  and  con- 
venience, and  as  not  being  overruled  by  Buddie  v.  Wilson. 
The  court  decided  that  the  acquittal  of  one  defendant,  in  an 
action  founded  on  neglect  of  duty,  and  not  upon  breach  of 
pronnise,  did  not  prevent  the   plaintiff's  having  judgment 
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one  A, 

B)M*P«L  iu^dMABdiif  lioa.)  m  li  JiiHiiiiii  iliiHiii 
that  the  plaintifl^  at  ^  vpeMmMmoB  mad  ioqiMtaf'^y 
aeiairfaH  iMulcwiied  t»beMi»»rtltD4ti»  itafcmtof  «fiia 

goods  to  be  conveyed  by  him,  Ams.  and  4hm  ^USlmmiim  VSbft 
good  order,  dangers  of  the  seas  &c.  excepted,  for  a  attain 
freight ;  and  although  the  defendant  received  the  said  fwds, 
he  did  not  carry  and  deliver  them,  but  wHoHy  faHed  and  neg^ 
lected  so  to  do,  Ac.  The  defendant  j^leaded  in  abatement 
that  there  were  two  others  jointly  interested,  one  of  wlK)ia 
was  still  alive.  To  this  plea  the  plaintitf  demurred.  Sir 
James  Mansheld,  chief  justice,  dehvered  the  opinion  of  the 
ooart  He  as^aimed  what  is  not  disputedy  that  if  the  action 
ii  ibttiided  in  ccmtrnrt,  the  plea  k  abatement  is  go6d.  He 
thrn  procQ6dift  and  eadamn  l»  p«ov«i  tiHit  tha  MMtidii  ii 
Ibunded  on  contract  He  refers  to  GofWp.  995,  wni 
Mm  liiwi  df  'Ixnii  Mamfirid^  ^at  if  a^coMOMNi  €afliei  wcia|il 
IfoodelD  cmy.  itad  tiM  dia,  ail  actliM  titt 
eoutor.  H»  aria,  «Ho^i*tlH«t  kMMaa  lite  «wM 
ftlbttaM  oAMMet  MaadtLeniiftwimiBil  aayiit  mm 
aMrhe-aa  aolteoD4hecitetiMliof  tfia  imlai>"«lliiloli  wovld  W 
lb  totttlml    mm  he  an  ieliaD  af  mMot*  lend  MfeBt^ 

^^Am  ^^^^^     ^^^^^^^^^^^  —      ^^^^^^^S^k^     i^^^m^jJLjbm      ^  . .  ^  -    ^  ^^.^JLA 

BBHI  laSB  QIIBaHBIIg  w6  ifOtmmm  Wn&mmw'  WOfW  WOUW 

lie  againil  Wivmotar  Ibr  a  conversion  by  his  testator.  Ht$ 

had  taken  a  distinction  which  ia  im  imp<jrtarit  one,  between 
the  cause  of  aclion  and  the  form  of  action  ;  and  he  ai^ued  that 
the  cause  of  action  might  survive,  thfjugh  not  in  the  same 
form  ?io:ninst  the  testator.  He  says :  "  But  in  the  most  if  not 
at!  tlie  cases  where  trover  lies  ao^ainst  the  testator,  another 
action  might  be  brought  against  the  executor,  which  would 
answer  the  purpose.  An  action  on  the  custom  of  the  realm 
i^gasiat  a  common  carrier  ia  for  a  tort  and  suppoaed  crime  | 
ttie  plea  is  not  gtiMty ;  lheref<»re  it  wi)f  not  lie  agamst  an  ex* 
Malar.  Bnt  assumpsit,  whiob  is  another  action  for  the  aiM 
<MLUBe)  wiHlSlv^  WMis  here  said  by  Lofd  Mamfiaid,  Miii* 
io^nia     iltew  iMMliMiwI^  Aat  ftutt  tt9  9aRB^  mmIiMRmi 

eaaiBiV  «iiter of  uliali  Mgrhd.^MMad^ 
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ea  that  <Im  4vp  tn^nm  4ao  l»  b9'lileiiM.«r  n»  into  oaob 


uTJw  JMt  «Mik  Jtisp  V.  M9rU,  (12  80,  dMini  in  ^ 
laiO.)  H  »  ai.wit  of  mov  in  llM>'kni|f9  benoh  from  the 
common  pl«M«  It  was  a  special  action  on  the  case  against 
the  dclendant3«  owner  of  a  ship  in  which  the  jjlnintifT  hrid 
sent  goocis  frum  Liverpooi  to  Waterford.  The  vessel  made  a 
deviation  in  her  voyage,  by  reason  of  which  the  ^oods  were 
iu^t,  mid  hy  means  of  which  the  plaintiff  failed  in  an  action 
agaiiis^t  liie  insnn  r,  and  therefore  claimed  damages.  This 
<':;-e  wa'^  d>  '  ■  >  'm  the  common  pleas  upon  the  same  princi- 
pJe  as  that  of  I'owcU  Y.  Layton.  It  was  argued  in  the  kmf^*s 
benchf  and  afterwards  in  the  exchequer  drabMV  Ipflfiore  ttm; 
twelve  judges,  bgi  ^eoiiMat  last  oa  tha  iMfficienoy  of  the 
<iictor»tioii.  The  piMk»>4|UfiilkM» Jm  muk  wiMlber,  in  such. 
|o  maim,  a  verdifll.«oiildiM  giron  aflqvUtqg  toMof  dnv 

.T|m  caaaoC  v.  WuA  (6j[irwL  ^-M^.  64>Mi^ 

e44%49ili>'/^/  Aiwk  of  «mr  kk  ikn  enhBgumr  ohmbM 
W»o4,  the  ylwiiitar  bftbw»  Mmd  tia  MnMntk,  m  propmtoni 
«f  a  ilUgB  eoaekte  tqmi  he  had  imlvad  by  being  vf8«4 
ly  eftppjiwHigiiilS,  wMtolW'(iii^  waa  a  pasaengerw 

Ai  tfie  ttiai,  the  jurj  ioiuid  two  ^  tIe  iMiiAantB  not  guilty, 
and  a  Terdict  against  ^  others,  on  which  the  king^s  bench 
I  '^ndercd  judguienL ;  and  for  this  cause  error  was  brouglit  into 
tii^  rxcheqiuT  chamber.  On  the  argument,  all  the  pr&« 
cedinLz  ♦  ases,  and  some  others,  were  cited  Dallas,  chief  jus- 
tice ol  the  coumion  pleas,  delivered  the  judgment  of  the  court. 
hie  said  it  had  been  contended  that  the  declaration  was  upon 
contract,  and  he  admitted,  if  it  were  so,  ail  the  joint  contrac- 
lora  auiAt  be  made  defisadants ;  but  the  ooort  tboi:^  that 
rule  applicable  to  ewes  where  it  was  aetemry  to  sbaw  a  oaMr 
tnot  aa  Innk  This  action  is  on  the  aase  aganil  aommnMi 
MirteriRpon  wimp  a  duty  ia  imfmed  by  the  custom  of  tha 
faakn»  or,  i»  aibtr  worda,  by  tba  MMMft IpfrJ*  breabb 
#l  tbji.4i|f  k^bwaeb  4)Cte-brtri  andlfv  tfaia  bitadi»aa 
IMIwiImsAmWmAb  atfttMoa  tewt  wbiab  aetftfnmoli 
jial  MiataM  a<  a  B<a>aa  to  wipport  iL"  Tbewteafaa- 


T. 


imcA,  sHinpsit,  h»  admilii  woold  Itot  but  ft  ^mMCtttMKA  om  to  ' 
^'^^i;;^;^^  aocm  i»  th0  Gff^  H» 
Onngt  Bulk  coDiklered  this  aotioo  aiibuiMlMl  ona  braaoli  of  4ttty  deptad- 
ijig  00  die  oommwi  fasw,  on  a  toit -or  iniifcigMice^  and  was 
Ikm^an  sound  a«  tarii  as  {oint  He  comridered  the  cases 
of  Poweliy.  Layton  and  ilfaar  v.  Roberts  as  foundotl  upon  a 
particular  contract,  and  therefore  not  in  tlic  way.  lie  con- 
cludes by  saving,  "  At  present  it  is  sairicient  to  say  that  this 
action  is  founded  on  a  misfeaance,  and  that  the  declaration 
is  framed  accordingly  ;  and  tiierefore  that  the  verdict  and 
judgment  given  against  some  of  the  de^eodanttf  is  not  enroDO* 
ous,  and  ought  to  be  affirmed.** 

These  are  nil  the  cases  necessary  to  be  noticed ;  and  I 
hope  this  short  review  of  them  may  elucidate  the  subject 

It  is  not  to  be  denied  that  there  has  been  a  difieTOwe  6f 
opinion  between  some  of  the  Boglbh  jodpes  on  the  tpeition 
whether  ail  ooliofi  ogiiast  a  oommon  carrier  is'av  aetion 
founded  on  a  tort  or  on  a  oontraot  DottM»  disf  Josttoe, 
seeoiB  io  pm*  that  ^oeitkkn  at  rest»  by  biii^f^g  it  ton  ^eiy 
Mrlosi:  doesit  liqaiM  ike  pMrtiff  loahswa  ooMraet^eK- 
fras  Of  impHed,  to  support  it?  The  actfioa  on  the  case  was 
it  kst  dtoUed  to  be  for  a  ton  or  inbftatanoe.  This  was 
deeilytlie  ofnion  of  I^MausfisId  hiil»  case  cited  by 
C^.  JnstfoeMttMfleld;  iiMloltiri»  eases  In  which  it  has  been 
held  necessary  to  join  mil- the  joint  owners,  have  been  said  by 
distinguished  judges  to  be  clearly  actions  upon  a  promise. 
Much  of  the  confii.sion  has  probably  grown  out  of  the  forrns- 
of  declaring  ni  some  of  the  cases,  where  it  is  difficult  to  deter- 
mine whether  the  promise  and  undertaking  often  stated  in  the 
count,  or  the  custom  of  ti^e  realm,  also  stated,  is  intended  by 
the  pleader  to  be  the  foundation  of  the  action. 

I  apprehend  the  true  rule  now  is,  that  an  action  solely  upon 
the  custom  is  an  action  of  tort;  that  ui  such  action  all  or 
teqr  numbeir  of  the  owners  of  a  vessel  ooacht  or  ady  Jdnd  of 
mmyaaoe  used  by  common  carribfSt  nay  be  snsd,  and 
jodgmeht  may  b»  rsndemd  on  a  lyeafat  agdast  aii  or  apart 
only  of  those  agslast  -wboni  the  action-  k  bfo^giitf  the 
plidniiff  hafUsoheiGoof  teaondtest'^^^  assanprii 
^  eaaei.  and  that  when  on^or'tfae  olhirnatienii  adopla^ 
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it  nM  be  80>ferHd  bgr  ils  Qiwii  nfa.  Bnt  if  tfaepbwitfr  iifiM«  , 
states  the  castom,  and  abo  relief  oa  •&  undertaking  general  ^"V^W  UM* 

or  special,  as  in  Bosom  Stm^ord  and  tome  other*  then  the  onmge 
action  may  be  said  to  be  ex  delicto  quasi  ex  conttactu,  but  in 
reality  is  fomidod  on  tlie  contract,  and  to  be  treated  ijs  sucli. 
■  In  AUen  v.  SnraH  ('J  Wendell  in 
ioii  uf  the  court,  1  nnnnrkr-ii  {[lal  al!  thr  copartners  i^liuuKi 
hfivr  Ih'imi  SlU'd,  as  tlic  action  \Tas  ijiifisi  -  .r  contrtntrr.  It  wus 
unnecessary  in  tiiat  case  t-'*  say  lun  nn  th:it  p^'iint, 

no  plea  ill  abatnneiit  iiad  been  [iK-adrd-.  ami  u].>oii  lurtiier 
examination,  1  am  satisfied  tkee  remark  is  incorrect,  for»lil»  - 
reasons  above  aaHgned.  '-^    '       '  •    "  •»'•♦•'' 

*(it  is  certandlfi  li6lir*«ttttM  in  &^g^  that  miction  i 
i^nst  a  co^oniMr^^tekier^tqpOD  the  cusfauB,  w  founded  on  a! 
hmekH3i64iXtf  ^i^^  i»  a  idkt'  «r miefeaituM  t  aad'iHblftmei 
liiifflliijiiiiii^  tk^mdJ'>  J  -  ^  'n^^--  ^  *-  -./  -i'r  r  > 
'Ai^'VMivafeMr  ondar  ooiiaidflr«liim,.taD  ^>coqitii  W 
MiitMilgr  theJ^emtom  «iid  in  cdn^  thoogh'^aMel^ 
iiuii  iiiiiliifcil  iiiMiiil iitt 'MiBar  ito  <hoea<<geiltD  iciiiai  cif 
Minnnpsit  hok  itfimf'ie  none  of  then  wlncbi  riliBB  ttpnMTjr 
iwrtlljiifciit|ji«dtflii<i>ftefeik^^  end  Ibey^all  Hate  llieigrHr*' 
«ineii(ld'be«bMMii ofdatyv  •  '<  iti 

I  am  therefort  of  opinion,  that  an  action  on  the  case 
against  a  conuiion  carrier  belongs  to  the  class  of  actions 
arisiiii:  u\xn\  a  tort  or  misfeasance  ex  delicto:  and  that  «?iirh 
^actions  bt.'inL'  as  well  srvrral  as  joint,  it  is  Uliiirrrssarv  to  j<jinL 
&1!  thr  joint  tori  lt\a>ors.  Tlio  deauirrcr  is  \vr]|  taknii,. and' 
^  rtftTO*'^    pntifipri  tn  jiiHgmpnt  q[  rcspoTideos  ou^ter, ' 

■  t 

Justices  Sutherland  and  Marcy  did  QOt  hear  the  aiigih 
ment  of  tin  caee»  and  gave  no  ofaaion. 
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^  Owont  vik  lioilMiu  iBd'RoBiranMk* 

niitfttiM  amI  a|^!^^t»Ul  Jiin^  188^  befm  tbe  li^OaimEwAMMVtW 

iiie  tiiM  da^  Tbe  wlt  wai  by  the  plalotifi;  as  payee  agaioit  thadtindr 
pLmf  t^ij  M  makers  of  a  promiMoiy  note.  On  the  third  day  of 

■rangiit,  uid  grace  payment  was  demanded  at  the  counting  house  of  the 

be^u^Bsfof'the  defendants,  of  a  clerk   tiicrcin,   (the   ilefendants  not  being 

mr  €■  itho  present,)  who  said  the  note  wouid  not  l)c  paid.    The  dctend- 
trial  by  non- 

«iitiii|r  the  ants  had  stopped  payment  a  few  days  before.  The  plaintiff 
'rf^maker  *  capias  issued,  upon  which  tiie  defendants  were  arrest- 
has  the  whole  ed  previous  to  three  o'clock  P.  M.  of  the  third  day  of  grace, 
dly*^  j^nice  having  been  proved,  and  these  facts  appearing,  the 

^^hich  to  defendants'  coudmI  moved  for  a  nonsuit*  on  tlie  ground  tiiat 

^•elioa  Was  prenutluraly  broi^ght  The  judge  refuted  U» 
MtfM^  *Se  motion,  and  aferdkslwas  rendered  for  thepIaiiKi 

endonwr    on  ti£  Th»  deftodaiits  egceptod  to  the  opiaite  of  tbe  ju^ga^ 

and  now  moved  to  set  aside  the  ¥«o:dieL 

dtimnd    and  « 

^'bj  W  ^  defendants.  A  imnimvjr  aota payable 

Mstof*,  iwM  Mr  order»  and  negotiable  by  the  slaiiile»  is  entilled  to  days  of 
^       grace,  (•  T.  R.  198;  8  Cowen»  908t)  and  a  maker  of  saoh, 
nole>  which  hat  not  been  negotiated,  but  remains  in  the  hands 

of  the  original  payee,  the  whole  of  the  hMt  day  of  grace 

within  which  to  make  payment.  (2  Cowen,  766,  736.  4 
T.  R.  148.  Chitiy  on  Bills,  '^3,  401. 420.)  The  fact  of 
the  suit  having  been  brought  prematurely  not  appcai  iiig  on 
the  face  of  the  declaration,  and  it  being  siievva  on  the  trial, 
the  defendant  may  then  take  advantatre  of  it  by  moving  for  a 
nonsuit   (8  Cowen,  203.   Archb.  235.   Chitty,  448.) 

H.  M,  BlaU  h  ford,  for  plaintiff    A  demand  having  been 
regulariy  made,  and  tbe  note  dishonored,  tbe  plaintiff  had  a 
right  immediately  to  bring  his  suit.   Such  is  considered  the- 
law  in  Epgiand.  The  contnct  of  the  maksr  of  a  note  ia. 
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iDg  made  on  such  demand,  the  contract  !s  broken,  and  the  OTtCA- 
holder  may  treat  ihr.  note  as  dishonored.  (Chitty  on  Bills^  Angnrt,  Ifm* 
285.)  Alter  the  dishonor  of  a  note,  why  shotiid  the  holder 
i0iSit  iftltil  the  next  day  to  commence  fais  ivai  f  A  notice  to 
itei  ^tiiorser  of  demand  and  refusal  on  the  third  dsf  «f  giwte 
idl^B^H  holden  good.  (1  Jnlui^.  Catt.  a2a.)  If  an  eOdorwi^ 
ilh^^MMWIilft  lliil^^  why  not  die  maker? 

k'MttlwIiftliielli^'  'an  'ftfiScfti  '^^a»  ddinid^red  well  hton^t 
i^^dSHMM^^itttai^iAPAs  iMf  d  'diiytff  grac6i  affeor  demand  Uid 

iliiBirfia^'/ji.  -^ilMfekfer^/wnf''' "  •  "'^^'^  '^'^^ 

.  SaB,  in  ra|i|y«  The  court  hi  Mwwirhusetts,  in  9  Pielk 
«ni«^  189i  totiMfc  mth  ^  viiai  ma  wmd  im  11^401.- 

By  the  Courts  Suthekuand,  J.  The  only  questiou  in  this 
case  is,  whether  the  suit  was  prematurely  commenced.  It 
admitted  that  the  writ  was  served  before  three  o'clock  P. 
of  the  the  third  day  of  grace,  .payment  having  previously  beeiji 
regularly  demanded  and  refused  ;  the  defendapts  having  failed 
some  days  before.  It  is  not  denied  that  the  maker  is  entitled 
to  the  days  of  grace.  (2  Co  wen,  766.  8  Cowen,  265,  and 
file  cases  tlieie  cited.  Chitty  on  Bills,  420, 1.) 

Notice  to  the  endorser  on  the  third  day  of  grace,  after  a 
demand  upon  the  maker  and  lus  de&ult  of  payment,  is  good 
although  it  teed  not  be  given  untO  the  follovring  day.  It  beipg 
earlier  than  is  required,  cannot  form  any  objection  on  the  part 
•  of  the  endorser.  (1  Johns.  C.  328.  Chitty  on  Bills,  305.  3 
Campb.  193.)  The  demand  upon  tiio  maker  should  be  made 
on  the  third  day  of  grace,  and  within  a  reasonable  time  before 
the  expiration  of  the  day,  (2  Caines,  244  ;  12  Johns.  R.  424 ;) 
and  if  he  then  refuses  payment,  tiie  holder  has  done  all  that  is 
innunbcnt  upon  him  to  do,  and  may  treat  it  as  a  dishonored 
bill,  so  far  as  immediately  to  give  notice  to  the  endorser ;  but 
still  I  apprehend  the  maker  has  the  whole  of  the  day  to  pay 
in,  if  he  thinks  proper  to  seek  the  holder.  It  is  undoubtedly 
true  in  relation  to  other  contracts,  that  the  party  has  until  the 
lasC  instant  of  the  day  to  make  payment  \  and  I  perceive  no 
reason  for  making  negotiaUo  paper  an  exception  to  the  gene- 
ral rule,   (3  Bos.  dc  Pul.  602.  4T.R.  no.  Chitty  on  Bills, 
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vfNAt    WiBoCMk)  lif. CMt» mm  to diiBklliatMto  la  iMwintly 

Tin  oiMf  of  Cr$gur  ▼«  Zmv.  (1  JoIrii  Cai,  9^^)  md 
JmBftnae  JfowM»^  ^clm  9315,)  iMi  to  dooUe,  tiMit  ate 
afipearanoe  and  pleading  in  chifi(  a  defokhut  cannot  abject, 

the  suit  being  upon  a  note,  that  it  was  coinmeooed  before  the 
note  was  due  ;  and  it  is  lliere  said  ihaL  hu  should  apply  to  the 
court  to  be  djschrLrn;ed  from  ihe  arrest.  But,  upoa  general 
principles,  I  do  not  see  how  a  defendant  can  be  deprived  of 
the  benefit  of  such  a  defence  upon  the  trial.  The  plaintiff, 
under  the  plea  of  non-assumpsit,  is  bound  to  shew  a  good 
cause  of  action  at  the  time  of  the  commencement  of  the  suit, 
and  the  defendant  niay  give  in  evidence  any  thing  which 
abews  that  the  plaintifT  had  not  such  cause  of  action  at  that 
time.  (1  PhiL  Ev,  131.)  It  It  well  settled  that  the  issuing  of 
tha  centos  is  the  commencement  of  the  suit,  and  the  plaintiff's 
canaa  of  action  muat  esdat  at  that  time.  (8  Johns.  Cas*  140* 
iCalnea,  69,79.  8  id.  188.  9  Jobna.  R.  840.  3  id.  49.  10 
id.  119,  and  8  Cowen»  905,  where  the  cases  are  collected.) 
Mr.  Cfaltty,  (1  cutty's  R  448,)  says,  that  where  a  soit  b 
promataiely  brought, '  it  U  ground  of  demurrer  or  nonsuit 
Thb  appean  to  me  to  "be  tho  true  rale.  I  am  therelbre  of 
oploioii  that  the  judge  ought  to  have  nonsuited  the  pkunliC 

New  trial  granted. 
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UTICA, 


F.         H.  GUANOlN£  VS,  FOWLEB. 

Tiiiti  was  an  action  of  assumpsit  by  the  payees  aji^nst  the  ^  biS'^S' 

drawer  of  a  bill  of  exchange,  tried  at  the  New- York  circuit,  ^JJJ^  ^  * 

in  June,  1828,  before  the  Hon.  Oodbn  Bowaros,  one  of  ficcr  of  a  tribu- 

ihe  circuit  judges.  ^  °^ 

^  mem  li 

The  bill  bears  date  the  15th  December,  1825,  at  New-  France,  aiv 
York,  and  is  drawn  on  Messrs.  PhiUipon  Co.,  Havre,  for  J^^^i'^'* 
6839  jVt  francs,  payable  to  the  plaintiffs  of  order.  On  the  cmie  of  that 
26tk  January,  ld3d»  it  Was  presented  for  aooeptance,  which  ^J^otai^ 
WW  refused  for  want  of  advice.  It  was  presented  by  kuis-  not  be  re. 
stermtdfoncer  (bailiff)  of  the  tribunal  of  conuneree  at  Havn^  vHth^ 
in  the  presence  of  two  witnesses,  and  bjr  him  pfolefted  for  noihP^  ^ 
acoeplanoe,  in  conformity  to  the  ITSd  and  174th  artkles  J  Hm  eoiib 
the  Code  of  Commerce  of  France.  The  protest  was  sfgned  ^""^^^^^ 
by  the  kuiuier  and  the  witnesses,  bat  had  no  seal  attached  to  taf  wmm 
it  The  code  was  proved  in  this  manner :  A  witness  was  pro-  by  th^ 
doced,  who  testified  that  he  was  chancellor  of  the  French  prodiieilM  of 
consulate  in  the  city  of  New-York,  commissioned  by  the  l£iu^to^ 
king  uf  France,  and  produced  a  printed  book,  purchased  by  enAmmMeio 
him  at  a  book-store  in  I'lris  in  1825,  which  he  testified  con-  tionofi«ood« 
tained  the  law  of  France,  and  corresponded  with  the  official  P"*^**^j^ly 
edition;  that  there  was  a  copy  of  the  lawsiii  the  office  of  the  oiMit. 
consulate,  given  t< >  the  consul  by  the  government,  by  which  ^  I!l!Sie*faiS 
the  witness  regulated  liis  official  acts,  also  correspondiiii,^  with  and  credit 
the  hook  produced  by  him.  The  defendant's  counsel  aijreed  to^tha 
so  to  consider  it,  but  objected  to  the  evidence  as  insufficient  pmteiita  of  an 
to  prove  the  law  of  France.    The  objection  was  overnilled.  jmown  to  the 

The  bill  was  purchased  by  the  house  of  H.  D.  E.  B.  merchant, 
Sewall  for  remittance,  and  was  sent  on  the  day  of  its  date  to  tlw^  of  ^ 
the  plaintiffs,  who  reside  at  Epemay,  about  thirty  leagues  h  "^Iho 
wrt  of  Paris.  The  first  intdligence  that  the  Messrs.  Sewalls  MtodfUoh  «^ 

ficcr  are  in 
miict  c(m£cff. 
mHr   to  tho 

iftws  of  the  cotmtr^  in  which  he  miidcs,  and  sneh  laws  are  duly  proved ;  eridf  nrr  beyond  tht 
prodoetioa  of  the  bill  and  protest  would  be  required  to  shew  the  authenticity  uf  tiie  act. 

Notice  of  the  noD<«eei|taaM  of  a  bill  of  exchange  cannot  be  given  by  a  stimnger ;  it  mtMt 
l>f  by  a  party  to  it,  or  bj  cwiriio,  081  tb»  bill  Iwiiig  ntoowd  to  bint  «mU  h»w  s  of 

action  upon  it. 
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oticA,  had  of  the  mNMeoeptanoe  of  the  bill,  on  the  4th  or  ftth 
of  A|iril»  by  letter  from  the  plamtiffi,  dated  35th  Febraarj, 
c^^^  .  1896 ;  thon^  on  the  18lh  April  they  leoei^ed  a  letter,  da- 
ted  let  February,  1680|  contairMiy  the  same  infiMrmation. 

H.  D.  Sewall  proved  the  receipl  of  the  letteri,  and  testifi- 
ed that  he  did  not  penonally  give  notice  ef  the  non-aeoept- 
ance  of  the  bill  to  the  defendant,  but  had  no  donbt  that  such 
notice  had  been  given,  as  it  was  the  custom  of  his  house  to  give 
regular  notice  in  such  cases  ;  th:it  bctwccu  the  4th  or  5th 
atid  the  14Lh  April,  the  defendant,  in  a  conversation  with  him, 
spoke  of  the  bill,  and  was  then  aware  tliat  il  iuiti  not  been  ac- 
cepted ;  he  said  that  it  would  be  [paid,  and  did  not  complaia 
of  want  of  notice.  This  witness  stated  that  it  took  two  days 
for  the  mail  to  go  from  Havre  to  Epernay  ;  that  the  regular 
packet  sails  from  Havre  on  the  first  of  February,  and  that 
the  passages  at  that  season  of  the  year  are  from  30  to  60 
days.  The  plaintiffs  rested.  The  defendant  moved  for  a 
nonsuit,  which  was  denied. 

The  defendant  then  proved  by  a  witness  produced  by  him^ 
that  he  (the  witness)  was  a  merchant  in  the  French  trade ; 
tfiat  OB  fte  9Sd  day  of  Maioh>  188Q»  be  received  m  the  city 
of  New«Yori[,  by  a  regtdar  pecket,  (the  Bayard)  which  left 
Havre  on  the  9d  Febroary,  a  letter  dated  Slit  January, 
189<l»  and  that  another  packet  left  Havre  on  the  15th  Feb^ 
rnary ;  that  he  also  bot^ht  a  bfll  of  the  defendant  on  Fhilli- 
pon  d&  Co.  and  remitted  it  on  the  15th  December,  1835»  to 
Piak,  from  whence  it  was  sent  to  Havre  to  be  accepted ;  and 
.  that  he  received  notice  of  protest  from  a  notary. 

The  judge,  in  charging  the  jury,  instructed  liiem  that  if  (iie 
defendant  had  infunnation  in  due  time  of  the  non-acceptance 
of  the  biil,  no  matter  how  he  got  it,  it  was  good.  The  de- 
fendant excepted.    The  jury  found  for  the  plaintiff  for  the 

amount  of  the  bill,  with  interest,  damans,  &>c, 

I 

M.  C.  Patterson,  for  defendant  A  foreign  bill  of  exchange 
must  be  presented  and  protested  by  a  notary ;  to  whose  acts, 
but  not  to  the  acts  of  any  other  officer,  general  credence  is 
given  in  inch  cases:  (3  Burn's  Eccl.  Law,  and  Jacob's  L. 
D.  tit.  Notary.  Molloy,  281.  SalL  131.  Ld.  Raym.  993. 
e  Mod.  80.  4  Camp.  N.  P.  1229.  Chitty  cn  BiUs,  915^  16. 


•9  THE  STATE  Of*  N£W-YO«X. 


sn.  2  H.  Black.  875.)  Courts  do  not  jodiowllf  take aotio*  ^m^u^ 

o{  the  seal  of  a  foreign  tribunal ;  much  less  will  tbey  give  ver-  ^^^^^^ 

ity  to  the  mere  signature  of  an  otrit  ei  not  known  to  the  com- 

mt  rcial  law.    If,  by  the  laws  of  France,  the  protest  was  prop-  ^ 

erly  made,  such  laws  should  have  been  proved  in  the  manner 

that  foreiirn  Irws  arc  re<|uti  ed  to  be  proved.    The  evidence  of 

the  officer  of  the  French  consulate  amounted  to  no  more  than 

a  certificate  of  a  consul  that  such  was  the  law,  which  has 

been  adjudged  ihsufficient    (1  Crancb.  188.  2  id.  137,  ^7. 

1  JohoB.  R.  385.)   Notioe  to  the  drawer  of  the  homo* 

oeptance  of  the  bitt  was  not  shewn.   The  «ndeMe  amount- 

ed  to  a  liare  presumption  that  such  notice  was  |^ven,  whieliia 

not  eooDgh.  Even  kaawMgo  of  the  feet  brought  hone  to 

llie  drawer,  is  not  eqinvaleiit  to  nolioe.  (4  Bun.  Ic  Giw, 

8S9.   14  Mass.  R.  116^  Bayley,  161, 168.  6  T^mA.  6t» 

8  Boa.     Pd.  389.  Doug.  516.   11  East,  116.  7  Veaeri 

607.  Chitty  on  Bills,  386.)  Consequently,  the  charge  of 

the  judge  was  erroneous. 

W*  filoffsoa,  fbr  plaintifil  In  default  of  a  notaiy,  a  prolest 
may  be  made  by  any  oifioer  whom  the  law  merohant  recognt* 
aes ;  and  m  the  case  of  a  foreign  bUl,  the  prodnctien  of  the 
bfll  and  protest  is  sufficient,  without  other  prooC  to  charge  the 
party.  (2  Phil  Ev.  265,  666.  Chitty,  217.  Bayley,  asSu 
Peake^s  £v.  8^)  A  notary's  seal  is  not  necessary  to  a  for^ 
e%n  protest.  (Molloy,  2S1,  book  2,  c  10,  §  25.  Malyne, 
273.  12  Mod.  345.  Cunningham  on  Bills,  40.)  Where  a 
protest  is  made,  though  not  by  a  notary,  if  regular  on  its  face, 
courts  will  siista  n  it,  and  receive  it  as  evidence  of  the  facts 
contained  in  it.  It  is  of  necessity  it  should  be  so,  on  account 
of  the  intolerable  inconvcnienee  to  which  parties  would  otb* 
erwise  be  subjected  in  producing  proo£ 

The  evidence  of  the  chancellor  of  the  French  consulate,  ' 
and  the  production  of  the  code,  admitted  to  be  a  copy  of  that 
in -the  consuFs  office,  delivered  to  him  by  the  government  of 
F^noe^  was  as  high  and  conclusive  eridence  of  the  law  of 
F^«iee  as  could  be  offered.  The  commeniial  code  beiiy  in* 
corponled  iMo  the  Coda  Napoiaoiv  oannet  be  pvored  ai  the 


Digitized  by  Google 


I 


tmcA,    ntual  Wiy  of  yrovrnghttagu,  wntHOk  kwit without  the  pro* 
UM*  duction  of  the  whole  code.  Tfau  Mirely  will  notbe  lequited. 
Several  late  decurioof  in  England  go  iar  to  ihew  that  tfaeeri- 
denoe  on  thig  point  was  tuflicient.   (1  Dowling  &  Ryland, 
38.  8  Staride't  R.  m  80  State  Triolf,  614.) 

There  was  due  notice  of  the  dishonor  of  the  hilL  There 
were  no  laches  in  France  ;  and  previous  to  the  14th  April, 
the  drawer  knew  that  it  had  not  been  accepted.  Such  knowl- 
edge was  correctly  subnnitted  to  the  jury  ;  they  have  passed 
upon  it,  and  the  court  will  not  disturb  their  verdict.  An  cn- 
A)rser  has  rights  in  relation  to  notice,  and  the  person  giving 
it,  which  the  drawer  has  not.  To  the  latter,  it  is  imniaterial 
from  whom  the  notice  comes ;  the  real  question  being,  was 
he  apprized  of  the  non-acceptance,  so  that  he  might  secure 
himself?  (Selwyn,  253,  note  by  Wheaton.  2  Campb.  N.  P. 
S7a  4  id.  87.  1  Starkie's  P.  84.  Chitty  OD  BiU«»  287* 
6.  18JQhna.R.827.) 

By  the  Court,  Marcy,  J.  Several  questions  arise  in  this 
case.  Those  wliich  it  is  necessary  to  consider  are  the  fol- 
lowing :  * 

L  Was  there  the  proof  that  the  bill  of  exchange  was  ng- 
olarly  prot^ted  for  non-acceptance? 

n.  Was  Buffident  notice  of  the  protest  given  to  the  defend- 
ant ? 

The  coftom  of  merchants  leqoiies  thai  there  should  be  a 
protest  m  case  of  the  non-acceptance  o^  a  finefgn  bUl  of 
exchaqge;  and  the  proper  ofl^ce^  to  make  this  protest 
is  a  notary  public,  unlow  it  is  to  be  made  at  a  place  where 
there  is  no  notary ;  and  then  it  may  be  by  a  substantial 
person  of  such  place,  in  presence  of  two  or  more  witp 
nessea.  (Bayley  on  Bills,  165.)  The  bill  on  which  this  ac- 
tion is  brought,  does  not  piMTport  tu  have  been  protested  by 
a  notary ;  and  there  is  nothing  in  the  case  to  shew,  nor  is  it 
pretended  that  the  protest  was  made  at  a  place  where  there 
was  no  resident  notary;  but  it  is  said  the  bill  was  duly  pro- 
tested according  to  the  provisions  of  the  commercial  code  of 
France.  In  answer  to  this,  it  is  contended,  on  the  part  of  the 
defendant,  that  there  is  no  proof  that  the  protest  was  made 
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pursuant  to  the  provisions  of  that  code,  and  that  if  it  was  so  tmoA, 
made,  it  was  not  a  sufficient  protest  according  to  the  custom  Augiuit.  iwft; 
of  merchants. 

As  the  plaintiffs  endeavored  to  establish  their  right  to  re- 
cover by  shewin(7  a  protest,  made  not  in  the  usual  manner 
recognized  by  the  general  commercial  law,  but,  as  they  al- 
leged, according  to  the  particular  code  of  France,  it  was  in- 
cumbent on  them  to  prove  that  code. 

A  foreign  law,  if  it  be  unwritten,  is  to  be  proved  as  a  ma^ 
ter  of  fact,  and  thit  19  done  by  examining  some  intelligent 
person  of  ibe  country  whose  law  is  to  be  proved,  (d  Sla^ 
Ide^i  Bv.  m.  1  Johns.  R.  894.)  The  FMoh  eonimer- 
ohI  eode  Is  not  an  wrwritlen  law,  and  It  oould  not  therelbre 
he  established  by  tMs  mode.  It  is  knovrn  to  be  a  digestsd 
code,  and  to  prove  It  the  plaintUft  Introdaoed  the  cfaanoenor 
of  the  FVench  consulate  at  New*York,  who  produced  a  book 
m  the  French  language  purporting  to  contain  this  code.  It 
was  not  the  offidal  edition  of  the  laws  of  France,  but  the 
witness  stated  that  it  was  conformable  to  that  edition,  and 
that  he  regulated  his  official  conduct  by  the  laws  contained 
in  the  book  he  produced.  He  also  stated  that  it  was  an  ex- 
act copy  of  the  laws  furnished  by  the  French  government  to 
its  consul  at  New- York,  and  the  defendant  agreed  so  to  con- 
sider it.  The  proof  in  this  case  is  then,  by  the  agreement  of 
the  parties,  the  book  furnished  by  the  French  government  to 
its  consul  at  New-York,  purporting  to  be  conformable  to  the 
official  edition  published  by  that  government  In  the  recent 
case  in  this  court,  of  Packard  v.  Hillt  (2  Wendell,  411,)  it  Is 
decided  that  the  written  laws  of  a  foreign  state  most  be  prov- 
ed by  an  exemplification,  and  cannot  be  proved  by  the  print- 
ed statute  book  of  such  state.  'In  that  case  a  printed'  book 
purchased  In  the  Hsivanna,  purporting  to  contain  the  royal 
charter  estaUisbuig  the  court  of  congukub,  was  declared  to 
be  Incompetent  evidence  of  that  charter*  This  decisbn  Is 
in  conformity  to  the  doctrine  laid  down  by  the  supreme  court 
of  the  United  States,  in  the  case  of  Ckiireh  y.  HMard,  (2 
Cranch,  236.)  In  that  case,  two  edicts  of  the  crown  of  Por- 
tugal were  produced,  certified  by  the  consul  at  Lisbon,  un- 
der hts  official  seal,  to  be  copies  of  the  originals.   This  was 
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UTiCA,     adjudged  to  he  insufficient  proof  of  these  edicts.    The  court 
say,  "  Th*-  consul  was  not  sworn ;  he  has  only  certified  that 
they  (ifie  edicts)  are  copies  from  the  onginals.    To  give  his 
Y.        certificate  the  force  of  testimony,  it  will  be  necessary  to  shew 
tiiat  this  is  one  of  those  consular  functions  to  which  the  laws 
of  this  country  attach  fuU  iaith  and  credit    It  is  further 
aaidy  that  *'  though  consuls  are  offioexs  known  to  the  laws  of 
iiBtioin»  and  entrusted  with  high  powers,  they  have  not  the 
pofwer  ci  authenticaluig  the  laws  of  foreign  natiooi.  They 
are  not  the  keepers  of  thote  tawa.  Tliey  kave  no  offioM 
oopiea  of  them."  The  book  of  laws  m  the  poaiewoa  of  the 
Fkenoh  comol  at  New- York,  k  not  evideooe  ef  the  iiwe  of 
France.  Without  these  laws  were  proved,  there  waa  noth> 
ii^  to  Aew  that  the  kmdar  had  anjr  authority  to  {nratoit  the 
bin  ef  exdmnge  on  whieh  this  suit  was  brought 

It  may  be  proper  to  consider  the  ^hct  of  the  protsst  men* 
tioned  in  this  case,  on  the  assumption  that  it  was  made  pur- 
suant to  the  commercial  code  of  France.  Where  the  laws 
of  a  particular  country  have  designated  the  officers  who  nre 
to  make  protests  of  bills,  and  regulated  the  manner  in  which 
it  is  to  be  done,  protests  made  by  such  officers,  in  the  man- 
ner prescribed,  would  undoubtodlv  be  rej^rded  in  every  oth- 
er country  as  valid  ;  but  the  court  are  inclined  to  the  opm- 
ioUy  that  as  these  officers  are  unknown  to  the  custom  of 
meichantSt  their  acts  ought  to  be  antfaenticated.  It  would 
be  an  uinoTation»  perhaps  a  dangerous  one,  to  give  to  the  acts 
of  any  person  who  might  be  anthoriaed  to  piolest  fon%s 
bllb  by  a  law  or  tegulation  of  any  particniar  ooontiy,  the 
same  fidth  and  credit  tint  is  given  to  those  of  a  ncMary  pnb^ 
lie,  whose  functions,  so  fiur  as  they  rehtta  to  eoouncrcial 
transaietions,  are  ix>t  creatsd  by  the  kws  of  any  partieuiBr 
statSt  but  by  the  custom  of  merchant^  which  is  in  fi»t  the 
commercial  law  of  nations.  I  am  therefeie  of  opinbn  that 
the  bare  prodnetion  of  the  papers  on  the  trial,  purporting  to 
be  the  proceedings  of  the  huissier,  without  authentication, 
•was  not  suflicient  evidence  of  im  perionnaiice  of  the  acts 
stated  in  the  in. 

To  determine  whether  the  defendant  had  legal  notice 
of  the  non-apceptanoe  of  the  bili»  k  wiU  be  neoefiwy  to 
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lee  when  it  was  gimt  and  from  whom  it  came.  Mesm.  utica, 
Sewalla  bad  traimnittad  the  bill  to  France,  and  rec^ved  in-  ^f^^^' 
fbrmatioa  of  its  non-acceptance  on  the  fourth  or  fifth  of 
ApriK  H«  D.  jSewall  says  be  did  not  himself  give  notice 
thereof  to  the  defendant,  nor  does  he  know  that  notioe  was 
given  by  hia  house ;  although  it  was  their  custom  to  give  no- 
tice hi  such  cases,  and  he  lias  no  doubt  the  defendant  re- 
ceived it.  Hi'  If  ariicti,  from  a  conversation  with  the  defend- 
ntit  i>cl\vo'ii  tfie  time  ol  rccriviiig  notice  and  the  I4th  of 
Aprii,  tiial  ho  \\:\d  knnwlt'dLre  that  llie  bill  was  dishonornd. 
The  judge,  at  tiie  trKil,  ruled  \hdl  the  dotendant  had  notice 
in  due  time  of  the  non-acceptance  of  the  bill,  it  was  no  mat- 
ter whence  it  came,  it  was  available  to  the  plaiotiffs.  The 
niieofiawin  lelatioQ  to  the  notice  was,  I  apprehend,  laid 
down  m  a  manner  too  broad  and  nnqiialified.  The  rule  has 
hovelpibiia  fluetuated;  but  it  never  has  been  authoritiYely 
alBted«aslGatt'findtto  be  as  the  judge  laid  it  down  on  the 
trials  etteept  in  the  case  of  Shaw  y.  Coakaf  at  the  sitting  b^ 
fm  Laid-  Ken3roa,  mentioned  in  Selwyn's  ''N.  P.  831^  n*  8(k 
Repeated  dedshms  since,  both  in  term  and  at  mnprhUf  have 
qioalified  and  lestrioted  the  broad  proposition  of  the  judge  in 
thk  ea^,  and  of  Lord  Kenyon  in  the  case  of  Sham  Ooak$» 
In  some  instances,  it  has  been  decided  that  the  holders  oi 
llicir  airrnts  are  tlu.'  only  persons  t<'  give  nuticc  of  the  dis- 
hc^nor  «>n»ills:  but  1 1  scorns  to  Ik!  now  settled  tliat  it  is  not 
at)sn[utelv  iK'eessary  that  the  n  itiee  should  come  from  the 
hnldi  r  "1  a  ImII.  but  may  begivr  ii  \>y  any  person  who  is  a 
parly  to  it,  and  who  would,  on  the  same  being  returned  to 
him,  have  n  ncrht  of  action  on  it.  (Chitty  on  Bills,  229.  2 
CaOQfb.  ZIX   1  Stariu  Bayley  on  Bills,  161.)  A 

nstiee  iwm  a  mere  stranger  is  not  sufficient ;  and  the  dnane 
nf  the  judge  was  broad  enough  to  sanction  such  a  notice. 
Fartii»*ioa«fficiencyof  the  proof  of  the  French  commercial 
oodesidl''ef  the  protest  of  the  bfll,  and  the  misdireotion  of  the 
jadlge  as  10     nolioe^a  new  jtrial  oii^ht  to  be  gnoiled^ 


New  trial  granted* 


UTICA, 
▲ugiut,  1839. 


Jackson,  ex  dctiL  Montresor  and  others,  t».  E.  and  A.  Rice« 


wttL  co^^t  '^'^^  ^  actkm  of  qectment,  tried  al  the  WiuUiigloii 
cfwNBif.to  GircmtyinJuiie,  1838»lwfi»c<e  theHciL  Esix  Cowsiv«  one  of 

V^-I^icjuthacifcaitjudgee. 

fnntoe  in  in  The  plaintiff*  shewed  title  in  John  Montresor  to  a  tot  of 
menT  broi^ht  ^^"^  premises  in  question,  under  a  deed  of  partition 
by  him  for  tha  between  the  original  patentees  oi' ihe  artiUci  y  patent,  sit- 
^^^!^!2aa  of  in  the  county  of  Washington,  bearing  date  in  1765. 
^  ^^"^  He  then  offered  in  evifJence  a  deposition  of  Seth  Hunt, 
though  *  he  a  resident  of  the  state  of  Alabama,  taken  de  bene  fsse  on 
would  not  be  m         notice;  it  beinsT  admitted  that  at  the  time  of  the  trial 

he  was  in  Alabama.    In  this  deposition  the  witness 
gort theutie of  acquainted  with  one  of  the  lessors  of 

an  met  ion  a.  the  plaintiff*,  Thomas  Gage  Montretor,  of  the  county  of 
S»"  wt^^  ^^^^  in  England,  who  was  reputed  to  be  8on  and  one 
by  a  thiidpOT.  of  the  heirs  at  law  of  the  late  John  Mootiesor,  who  died,  as 
"^whera  daadi  the  wkoen  had  been  inlbnned  and  b^ievedt  leairailglbiir  cfail- 
of  landB  em.  ^  fj^^       ^  jg^^  lo  ^  fj^^  ^  Thomafl  GaoB  Montio- 

brace  prezniNS 

lyin;  in  two  tOT*  Hoofy  Tucker  MontiMor,  Frances  Maigaret  Moolm* 
^lll!!^!^  sor  and  BCury  Lucy  Mttlcaater;  that  the  three  last  named  per- 
oolj  €iw  of  SODS,  by  deed  bearing  date  11th  August,  1817,  conveyed  their 
{vonNrSMt  Um  iii^i^  ^  premnes  hi  question,  and  ui  other  lands,  to 
origin^  M«  Thomas  Gage  Montresor,  who,  by  deed  dated  19th  August, 
^eationt"ol^ibn  1817,  conveyed  the  same  to  him,  the  witness ;  that  the  deeds 
fwsordt  of  the  were  duly  proved  before  the  lord  mayor  of  Loiidon,  and  re- 

dcL'tJe  arc  coni-  i.i         itt/c         rL  r  r% 

petent  ovi.  corded  in  the  clerk  s  office  of  the  county  of  JtiSsex,  in  this 
Smoo  loproTe  g^^^p  .  that  in  the  month  of  October,  1818,  the  trunk  of  the 

trie  conlcnts  of      ,  .  , 

■ooh  deeds,  in  Witness  containing  the  deeds  wns  stolen,  and  that  he  has  not 
joctmwa?  **for  ^^'"^^  recovered  the  deeds;  that  the  defendant  E.  Rice  was 
the  lecorer^of  formerly  the  wife  of  Noah  Uowavd»  now  deceased,  who,  in 
cooTe^BT^  1612,  was  in  possession  of  the  pronuses  in  question,  and  dis- 
»^  t  *"wfae^^  claimed  having  any  title  to  the  same,  and  ^t  £•  Rioe^  the 
^ifi  m  widow  of  Noah  Howaid»  had  agreed  to  purchase  the  praii* 

MOf  recorded.  ' 
To  authurmc 

tfM  production  of  a  depoMoo  in  evidenee,  taken  under  the  act  to  perpetuate  teatimony,  the 

party  mnst  prodiic**  pronf  of  the  inability  of  the  witneBS  to  attend  at  the  circnit,  and  nOt 
on  tbcprtsumftion  of  such  mabUity  arioii^  £n>m  the  advanced  age  of  the  witness. 
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#es,  but  feilirtg^  in  making  payment,  a  conveyance  had  not 
been  executed  to  her ;  and  that  he  (the  witness)  had  sold 
the  premises  to  one  Reuben  Mussey,  and  had  no  inter- 
est in  the  suit,  either  directly   or  indirectly.    To  the  ad- 
mission of  this  deposition  the  defendant  ohjentt  d,  on  the 
frronnd  of  the  intrrest  of  the  witness.    The  judge  ruled  that 
lie  was  irterested.    The  plaintitf  then  offered  in  evidence  a 
release  to  the  witness  from  G.  M.  Selden  and  J.  D.  Selden, 
two  of  the  lessors  of  the  plkMifF,  in  whom  the  title  to  the  prem- 
isMf  irttl-blaimed  to  be,  fixHn  all  tiabiltty  under  the  covenants 
contained  in  his  deed,  deKvered  to      witness  previoa  to  hii 
wuninatMa.  TheraleaBe  watmciitadiiilliepmeiiceof  a 
siAaoriba^'mtim,  and  tiie  ddbndalits  objected  to  its  beitig 
imd  miem  its  exaeatm  was  piorad  by  tho  siibcrifaii^  wit* 
MM.  The  judge  smtaiiied  the  objection.  The  aftoney  fer 
tlMffaMA  prmrfthal  twoi«]aUei(«anett«ll  and  wtaieaNdi 
iffM  httM  to  fafan  b)r  the  lelaaaont  lor  tbe  purpote  of  de> 
llvilirili^%»ne  of  them  to  the  witness  Htmt,  wbieh  was  done  ae»^ 
cordinely.    The  judge  held  the  proof  insufficient,  and  rejected 
the  release  and  deposition. 

A  deposition  of  Richard  Harrison  of  New- York,  taken 
under  the  act  to  perpetuate  testimony  for  the  purpose  of  prov<^ 
ing  the  descent  cf  the  heirs  of  John  Montresor,  was  next 
offered  in  evidence,  and     premilinary  to  its  introduction,  a 
witness  was  called,  who  proved  that  Mr.  Harrison  was  be- 
tween 76  and  80  years  of  age,  and  that  the  witness  believed*^ 
from  the  ill  s^te  of  his  health  and  the  infirmities  consequent 
vfm  )m  advanced  age,  he  was  unable  to  attend  at  the  circuit 
»  a  MlfeMML  He  had  not,  lleiaever,  seen  Mr.  Harrison  foi^ 
several  yeats,  and  Si  oot  persoaatiy  know  the  state  of  bir 
ImMl  The  jvM^dMideil  tint  the  paoofef  tile  iud^ 
jHT*  nenntoii  to  eiiWM  eoiin  wae  not  auBCNVR,  sen  wyeeieg 
tiiiede|M»iMabei''^-' 

'  TtiD  ptsiniMTautti  oHneJ  ia  iniduabiiBiiiiMjiljlliwiliiWi  of  ibo 
doode  mSBlfteiied  hi  the  depoaMoD  of  HeBi»  ohtMiiod  from  the 
cierk  of  the  ciftBity  ct  'Emkse,  itt  when  office  the  me  had 

been  daiy  recorded;  the  deeds  conveying,  biiidae the pt^ 

mises  in  question,  a  large  tract  of  land  situate  in  the  county  of 
JEIssex.   To  the  adinissioD  of  the  exempli£icaUoiis  the  defend* 

you  UL  38 


TjTicA,  nHii'  nhkxiiiiii-.  ^wl  tf»  MKiff&  nueoted  ^Wn,  The  rf^'^^^iflg 
gave  in  evinIlM^  -a  deed<of  iho'  pvemiw  in  qiieition.  from 
Mm  Selh  HiHit  to  Roibtfi  MoaBoy,  bcanig  dafe.  l8Ui  NovmfaeTf 
]^  1619»  in  irfaii^h  the  gnmlor  ocnreaaaM  to  defisnd  tfae.  titk 
i^MiiBl  al  penooB  lawfully  daimiog  the  ■ame  from  or  under 
Mm  MonlieioT  or  fan  heuvi  or  fiomor 
Alio  deeda  «xf  the  same  prenuiea  from  Mussey  to  GeoKiga 
Selden,  dated  8d  November,  1820,  and  from  George  Selden 
to  George  M.  Selden,  bearing  date  22d  September,  1825. 
No  further  proof  bein^r  offered,  tiie  judge  nonsmtedliie  ^loia- 
tiii  i  to  set  aside  wiiicli,  a  motioQ  was  now  made. 

D,  SeldciL,  lor  plaintiff. 

/.  L,  WcTideU,  for  defendants; 

the  Courts  Sata«b»  Ch.  J.  it  sa  ol^oetad  to  the  com*' 
patency  of  Seth  Hunt  to  testify  aa  a  ^wjttWMl  (n  Uiiacavaei  thai 
he  ha  b  uHerestad,  having  oonveyed  the  pramses  in  imsstioei 
to  Masaey,  tlsoui^  whom  the  leBsdrs  of  thp  tha  plaintiff  de- 
ma  title,  with  a  covenant  of  waraaaty..  The  wamn^  ia 
against  all  penKua  claimu^  nndte  himself  or>  Mnntieaor^  to 
whom  Ifae  lot  in  questkm  was  conveyed  on  a  partilioi^sBKng 
the  orignial  proprietors.  This  covenant  was  intended  to  pre^ 
tect  Musscy  agaiiisl  any  claims  under  an  older  or  better  title 
than  Hunt  liad  conveyed.  In  the  suit  ibr  the  recovery  oi  tiie 
possession  of  the  land  by  his  grantee,  Hunt  iiad  no  interest. 
He  cnnld  nt;uher  be  a  gainer  or  loser  by  the  event  ;  nor 
could  tiie  verdict  be  crivcn  in  evidence  for  or  against  him. 
Had  tiie  vcnrioc  ctf  Hunt  fjiorie  into  possession  under  his  <^n- 
veynncc,  and  an  action  had  been  comnienced  against  him  for 
the  premises  by  a  third  person.  Hunt  couki  not  liave  beea 
a  witness  to  support  the  title  of  his  vendee*  (2  RoUe's  ,AJbf« 
686.)  But  here  the  action  was  by  the  vendee  to  obtain,  poa^ 
ae^on ;  and  a  failure  in  the  snil  oould  by  no  possibility  sul^t 
Hunt  to  liability,  as  he  would  not  be  liable  under  his  covensal, 
tlKHigh  it  had  appealed  thai  he  had  no  title  when  he  coii- 
voy^ ;  Ub  liabiUly  attaahHig  only  in  case  of  an  aatd^ 
itfter  posMriMi  ahtainai    (11 .  Johns.  R. .  US,)  Thm, 
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objcctk»i  if  an^Ti  wmA  to  his  credit,  and  not'to  Ms  oompdn-  yttica, 
cy.  He  wai  therefore  a  competent  witness.  ^gott,  UB* 

If  right  in  this  conclusion,  it  becomes  unimportant  to  de-  inckam 
cide  whether  the  release  was   properly  excluded  or  not. 
Hr  wcvui,  according  to  the  established  rules  of  evidence, 
will  I  P  an  instrutnpnt  under  seal  is  executed  in  pr^ence  of  a 
subsci  iiim^  \viiucss»  that  witness  must  be  produced  if  within  •  '  ' 

the  juris(li(  ti 'M  of  the  court  If  the  release  had  been  neces- 
sary, t\w.  jii  igo  was  corzect  in  cequicii^^the  production  of. t)ie 
subscribing  witness.  r  M  - 

Hunt  being  considered  a  competent  witness,  he  proves  the^^ 
•exisleMimMiiosi  of  the  deeds  necessary  to  vest  the  title  In.' 
himself,  and  proves  the  contents  by  lefertoce  to  the  exam- 
plifiestions?/  iltridiy  the  judge  was  conect  in  evalndiB^  the 
'ieifl»|ilifailiMiw  m  meri».  The  title  should  be  noarded  in 
jlh»v;aBiiDlgpvwh|WSt*(llq:  land. lies,'  and  then  the,  cKem^iifaatiop 
.iifi$ft?«ftM1«l««id«ttoeiwiifeM  fi»rtbeiNii<iirQ4iio- . 

4l9iH»f.ib»or%inali  r:  lln  lUs^  oase^  having  pnmd  the  iaiautr 
frtlfrHeii  .aftytlwbdtedl  m  question*  aad  ikmr  losik  the  pUnn-' 
IjUri  MWi  .tftiherty  to  give  poroL  evidenoe  of  their  oenlent&  ' 

more  also.   He  produced  the  only  copy 
wMeh  could  be  produced ;  and  in  my  judgment  it  was  com-  ' 

■  |)etent  evidence  to  cro  to  the  jury. 

■  The  d^'j)<)sitinti  uf  Hunt,  in  consiruclioii  with  the  deeds  pru- 
*<iuc€daud  th'->s(:        seem  to  me  to  make  out  a  prima  facie        ■'  ' 
'  Caf?**  for  the  pliiiniitT.    The  judge  wa??  correct  in  rny  opin- 

'ion  in  rejtjciiiiu'  ihc  diiposition  of  Mr.  Harrison.    For  aught' 
limi  appeared,  he  might,  although  80  years  of  age,  have  at- 
tended the  court.   At  all  events,  the  judge  was  not  bound 
ta  fwintiius , innabie  to  attend.  The  plaintiff  shonld  not 
wtky  upoiir  iscsumpliott  wheie'  it  w!ss  his  duty  to  pvodooe 

I  a»  atooHi^gly  cf  opiaim  thaA  the  nonsuit  be  set  aade^ 
•Qd,ajmtrialgiuited>with  mstoto  alicfetheoveiit 

I 


PoucKor 


PcwcHEft  m,  HuLLcY,  slierilT  of  Columbia. 


Aboodforthe  Tni>  way  an  action  of  debt  against  the  defendant,  as 
»  dSend^t  sheriff  oi  the  county  of  Columbia,  for  the  escape  of  a 
«£*wdhiTx  P^'*'^^"^'*  execution,  tried  at  the  Columbia  circuit,  in  Sep- 
eeation,  and  to  tcmber,  1827,  befeore  the  Hon.  William  A.  Dvi&,  ooa  of 

^  the  cireuit  judges/ 
pNmoodj  grir.  The  plaktifflMd  a  jiM|gnM  against  one  Reubdif  RBrtnv.  on 
tattSt!^  whksh  Iw  oauiMl  acii.  so.  to  be  isned, iyy  virtue  of  whi<^ 
bejond  thr  jau  Raiuiy  w«8  aimlBd  pravloos  to  it$  letm,  to  wtt>  the  first 
not'ifi^'^tito  l^oodiqraf  iuMiry,  1688»  by  JaaiM  Wamii»  then  theriir  of 
th^f!^^  .*»  OokMliiL  On  tii0  lit  Jnraury,  RanBy  vwi  Migned 
nn  b!l  ^2£«»a|inMiM'b«BecttlfoBbyWi(^  flannri  B.  HadbdH^ 
^""'^^'"^  hit  iWMaim  in  office,  wiMi^  oil  Iba  M  IM^aasign' 
adhlDilolib  •neooBBor, tha dafeodant fa thiKause,  aadHan^ 


AJthoncrh  it 


tie  in.  °y  <M  ^  ^"i^  to  ^  defendant  a  bond  ^  the  Ifm- 

of  the  its,  conditioned  that  he  would  remain  a  true  and  faithful  pris- 
£h.!^^  oner,  &c.  on  the  said  ca.  sa.  at  the  suit  of  the  plaintiff, 
debt,  *  Tolun.  When  the  bond  was  required  froiii  Ranny  he  rather  demur- 
^^aoiM^orof       *♦  but  upon  being  told  by  the  sheriff  that  he  had  been  as- 


debtor  from 


the  limits  d 


[lis. 


siLnied  to  him  as  a  prisoner  in  execiuion.  and  that  ho  mn«!t 
ch*rfeir~  the  gi\'e  the  bond,  he  answered  tiiat  lie  had  been  discharged  hy 
jadgmjot  and  Poucher,  and  did  not  consider  himself  a  prisoner,  but  to  obhge 
the  sheriff,  he  would  execute  the  bond  for  formality's  salK. 
An  escape  was  proved  on  the  9th  Maroh,  1827,  and  tha  ii8«- 
ing  of  a  capias  against  the  defendant  waa  abewn. 

On  ti>e  part  of  the  defendant,  is  was  proved  that  in  the 
month  of  April,  1824,  tha  plaintiff  told  a  witness  that  he  had 
givan  patmiasioii  to  Ra&ny  to  go  where  ha  flaaiad,  and  that 
ha  (the  vaamii  n^ght  ao  infonn  Ranhy ;  and  (tfiait  in  Jdy 
or  A^gnity  In  a  oonTonation  between  the  plaintiir 

and Ranny^onthe  htteradd^g  tbeplaintllf  why  he  hi^  lam 
kmt  (meaning  on  the  lbBlla>)  the  plaintiff  aanwad,"!  do 
not  beep  yoo  here»  and  I  hsfa  told  yon  so  long  agow*  Ran> 
ny  replied,  ^  Why  do  yon  not  go,  then,  and  inform  Rogers, 
the  jailer,  so  that  he  need  not  be  all  the  time  bothering  me  ^ 


ivkm  you  plMws  mmw"  ^^i^  itii. 

va3 •entitled,  Ip  thp  - 
liberties  as  they  existed  when  he  was  firet  arrested,  and  would 
not  icgard  Uic  acvv  liuiits.    It  also  appeared  iliat  he  was  wil- 
liniT  to  have  it  belioved  tl);it       was  a  prisoner  on  thi  limits, 
iiuyin^  ton  wiUios^.  who  rcniarkfd  i"  liim  tli;U  lie  was  Wyond 
his  h"uads,  liiat  im  wa??  nnl  dhiiirt'il  to  kt;cp  the  liiTiits;  that 
Foucher  hnd  discharged  him ;  hut  idiling,  "You  know  h<'W 
it  is ;  there  are  somp  Httlc  debts  against  me,  and  I  don't  want 
to  b<3.feci|iiered  with  them.*'    The  judgp  ch^u-ged  the  jury  that 
alfhougJi  p^ticber  4«9Qh«rg^  Hmuf  (torn  th»  \imis  wAub 
Jiudsun  wajtli^rift      if  Ranny  afterwards  voIuQtHrUjTiifilB^^ 
QQtoicitwiMC  imAi^  the  MMfOtt  Ifae  4e|eodant  wa«  Ikr 

iimSot,mjmcitf§k mhmq^^  ^  th^^nnocuiM  of  tlui^  bowlit 

^imitfhmi'm^^uOiys  Init  «t  the  tune  daimed  hif  eumpiioB 
^ii^MmggtkimiA  deotod  hia  IiiU>iity|o  unprMOD«ieBi,itttlJ» 
u^le«i  Wft'lii'ly  «fitiified  thst  Boucher  htd^dteohiHgwl 
him  Aroti  llw  limitiw ihey  mat  ^,for  the  plaiatif ;  &od  they 
mtiit  ht  ittlMMthat  Feiucher  inlepded«  at  the  ti«ae  alleged, 
to  give  Ranny  a  legal  discharge  frowi  the  dehl,  or  eke  the  de- 
fen  ];iiit  was  liable.  The  jury  found  for  the  plaintiff  for  the 
;i]iioii[]t  of  iliii  dubi.   A  motion  was  tjow  m^yde  U>^.Aaid^ 

A,  L.  f onion,  for  defendant. 

j|%f  the  Court,  fimnnnLAiro,  i.  The.ii«nied  judge  apt 
pean  to  me  to  have  eried  in  two  particulars ;  1.  In  stating 
that  a  voluntary  exccutioQ  of  the  limit  bond  to  the  defend- 
ant by  Ramy,  after  he  had  been  discharged  from  the  liinita 
by  Poochart  the  plaiiitifl(  would  oooitituto  bun  a  piiioner  to 
Urn  defendant,  lo  that  the  deftndant  would  be  liable  Ibr  any 
«aliaeqt]ent  escape.  8.  In  status  thai  although  tho  jury  migfat 

anliaied  Ibttt  Fradw  bad  diabhaigad  lUnny  from  the  lim^ 
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uttoA^  ito,  still,  unhsk  they  were  also  saHifiii^M  hB  infsiuM,  at  ikt 

^'  time  cUlegedf  to  give  Ranny  a  legal  discharge  from  the  debttihe 
defendant  would  be  liable,  hi  Poxoers  v.  Wilson,  (7  Cowen, 
276,)  the  court  says,  it  7S  well  settled  that  if  a  creditor  gives 
his  debtor,  who  is  lo  execution  permission  to  go  at  large  be- 
yond the  gaol  liberties,  the  judgment  is  discharged,  and  the 
plaintifT  can  neithti  issue  a  new  execution,  nor  maintaiit  (in. 
action  for  the  escape  against  the  sheriff,  and  the  following 
cases  are  cited  in  support  of  the  position  ;  Barnes,  205  ;  2  East, 
248 ;  7  T.  R.  420 ;  6  T.  R.  525  ;  5  Johns  R.  364  ;  11  id.  476 ; 
2  Johns.  Ch.  R.  430;  16  Johns.  R.  183;  1  Bam.  4t  Aid. 
597  ;  in  all  of  which  the  same  doctrine  ib  clearly  and  distinct- 
ly advanced.  If  the  judgment  is  difldiarged  the  bond  for 
tlie  fiberties  Bubsequently  giveo  is  a  mere  nullity  j  it  lias  no 
efficacy  Independently  of  the  jui%ment»  and  that  oumot  be 
revived  and  restored  by  the  giving  of  a  new  bond  'fiir  the  lim- 
its $  not  only  the  judgment  but  the  debt  is  gone.  No  mat- 
ter what  the  actual  intention  of  the  plaintiff  in  the  execution 
may  hm  been»  the  judgment  of  law  i%  that  a  voluntary  dis* 
charge  of  his  creditor  firom  the  Hmitt  (fieehafges  judg- 
ment and  the  debt.  In  almost  all  the  reported  cases  it  ap- 
pears affirmatively  tJiat  nothing  was  more  remote  from  the 
intention  of  tlie  plaintiffs  than  to  discliargc  their  judgment,  or 
in  any  manner  impair  their  security.  In  Yates  v.  Van  Rens- 
selaer Schermerhom,  (5  Johns.  R.  364,)  the  defendants 
covenanted  and  agreed  that  the  plaintiff  might  re-take  them 
Oil  Llie  same  execution  or  issue  a  new  execution  against  them 
and  confine  them  until  the  debt  and  costs  were  paid  ;  and 
yet- it  was  held,  that  as  the  plaintiff  had  given  them  permis- 
sion to  go  beyond  the  gaol  liberties»  the  debt  was  dMutrged^ 
and  the  arrest  of  the  defendants  was  illegal  and  amounted  to 
ftlse  impnsonment.  A  new  tmi  must  thersfisfe  be  gnmed. 
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UTiqA, 
AU|ru8t,  i68l> 

Purdy 

•  V. 

PoBDT  vs,  AusTnr. 

EftxoB  from  the  Yew-Yoik  common  pleas.  Austiii  sued  25LJSj™*^i 
Puxdy  in  flie  common  pleas  to  lecover  ibr  woik,  labor  and  r^Sb 


aervioes  peribrmed  by  the  plamtiffas  a  cartman  for  the  plwn-  J^^^^^J^^ 
tifl^  a  hcnse-buUdeTf  or  contractor  for  the  buildiiig  of  houaesi  nuioii  of 
d&c  The  declaration  betides  the  count  for  woxit,  4cc.  con-  ^^^^^ 
tained  the  usual  money  counts.  The  defendant  pleaded  ^e  fwtmimqniT. 

general  issue  and  the  statute  of  limitations.   The  plaintiff  re-  jJJJ^  ^relo^ 

plied  a  new  promise.    The  cause  was  referred,  the  bill  of  tkmrf 

pfirticuiars  or  items  containing  150  folios.    A  report  was  JJ^*  of*^^o 

made  by  the  referees  in  tu vor  of  Uie  plaintiff  for  $213,63.  pWntiff;  it 
.         •  1    .    .1  1       .       .     •!     I  most  be  an 

A  motion  was  made  to  tlie  common  pleas  to  set  aside  the  re-  admisision  of  a 

port,  which  was  heard  on  a  statement  made  by  the  referees,  prt'vioua  lob. 

*  ,.  ..         ..        .  ri  ^i^t'ng 

(accompanying  their  report)  contammg  their  views  of  the  ^vtuch  is /i. 
evidence  and  of  the  law  of  the  case,  and  affidavits  on  both  'J^'^ 
sides.  The  motion  was  denied,  but  the  court  ordered  the  re-  and  mnnt  not 
port  and  all  the  papers  brought  before  them  to  be  attached  to  ^*cc^p^ 
the  record,  to  be  removed  into  the  court  should  the  defend-  cnmstancee 
ant  think  proper  to  prosecute  a  writ  of  error.  In  addition  piSHj^tion**** 
there  was  a  stipulation  of  the  parties,  that  such  papers  should  '^[^  ^^^'"'^^ 
be  sent  up  to  this  court  A  writ  of  error  was  siHMi  out  ^''^en  •  a^. 
The  suit  was  commenced  m  March,  1827;  the  last  item 

account  beutf 

in  the  bill  of  particulars  is  of  the  date  of  16th  August,  1830.  awMntrf  to 
Frofn  the  statement  and  affidavlU  it  appears  that  the  plaintiff  ^  ^ 
was  employed  by  the  defendant  as  a  catiman  fi)r  seTenl  iiinw  it  down 

years,  and  particularly  during  the  years  1818  and  1819.   He  jCid' Jid  "  I 

was  cngiiged  in  the  defendant's  employment  for  IS  months  »we  Um  (Hm 
in  the  business  of  carting.  The  principal  question,  however,  jich^'monejj? 
arises  upon  the  evidence  of  a  new  promise,  which  depends  "  1 

owe    niin  flo 

upon  the  testimony  of  a  single  witness.    His  testimony  is  de-  much  monej 

tailed  in  the  affidavit  of  the  attomev  for  the  defendant  below 

'  did  he  not  pre 

sent  the  bill  himsolf  7"  and  added  that  he  never  had  a  hil!  from  him,  that  he  would  not  settle 

with  any  one  but  him,  that  he  did  not  owe  him  any  tluiig,  ur  anything  worth  mentionmg ;  that 

he  had  paid  him  a  j^cat  deal  of  money,  a  horse  and  the  luc  of  a  nouse,  and  appeared  much  mir- 

prfzpd  and  Kitrnificd  that  he  had  paid  the  plaintifT  all  his  work  amounted  to,  (the  account  being 

for  work  alleged  to  be  done.)   It  voaa  held^  that  the  declaratimM  of  the  defendant  inatead^ 

amoonting  toftnoogiritionof  a  rabfiitnic  dmnuid,  w«ie  >  denial  of  tiwpwtoodad  date  <ftiw 
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uncii.   .and  in  the  statement  of  the  referees.    The  attorney  repre- 
sents him  as  snyinsr,  that  about  a  year  ami  a  half  before  the 
reference,  he  was  furnished  by  the  pfeiniitf  with  an  account, 
HTvi  ]f  ([IK  sled  to  present  it  to  the  rb^fendant:  that  he  did  so  } 
*'  that  the  defendant  looked  at  it,  and  then  throw  it  down  in 
a  passion,  and  said,  'I  owe  him  bo  much  money  as  thatT 
Why  did  he  not  present  the  bill  himself  7    I  never  had  a  bill 
from  Aufltio.  1  won't  settle  with  any  one  but  him.'  On 
beii^  eross-cxaraiaed,  he  testified  that  at  the  same  time  Pm- 
dy  fuiid  be  did  not  awe  him  any  Hmgf  that  he  bad  ptud  hioi 
ft  gnat  deal  u£  momy—^  hone  and  certain  rent;  that  ho 
Mtaad  much  ampHsedtatr  the  billr  and  i^nified  that  be  bad 
paid 'Mm  al!  bis  work  amoantod  to  r.that  all  thie  ccaivenatioa 
took  idace  at  the  same  time."  In  the  statement  of  tberef* 
eraea^'tbis  witvew  is  Teptesented  as  having  testified  tbat»  on 
preseotuig  the  account. -Ftirdy  said  "  thai  be  owed  Austin  n* 
such  money ;  that  he  asked  why  Austin  did  not  present  the 
account  himself,  and  said  he  had  never  had  any  account 
from  Austin  ;  that  he  would  settle  with  no  one  but  Austin ; 
and  that  he  had  paid  Aui>tin  a  good  deal  of  money;  he  had 
also  paid  hira  by  a  horse  sold,  and  also  by  rent  of  a  house ; 
and  he  did  not  believe  he  owed  ium  any  things  or  any  thii^ 
worth  mentiooing.'' 

/.  C.  Barker  ^  J.  Anthon,  for  plaintiff  in  error,  cited  18 
Johns.  R.  ijlli  G  Jolrns.  C.  K.  290;  11  Serg  4"  l^wle,  16; 
12  id.  396. 


J.  T  Findaney  ^J,  W.  Gmttd^  for  defendaM,  cfted  4 
Ssp.  N.  P.Rep.46;  16  Johns.  It' 880;  Cowper,  548;  9 
Burr.  S8S0;  Peake^s  N.  P.  Cases,  98;  9  T.  R.  708$  9 
Esp.  N.  P;  Rep.  157 ;  5  Maule  d&  SeL  75 ;  6  Jolins.  R.  267  \ 
10  id.  35. 

.  By  fAe  Cottr^  Marcy,  J.  The  statement  of  the  referees 
was  regarded  by  the  court  below  as  exhibiiiiic;  the  facts  prov-* 
cd  on  the  hearing.  By  this  steitement  no  other  question  rais- 
ed in  the  cause  is  presented  but  that  which  relates  to  the 
statute  of  limitations. 
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This  statute  has  been  looked  upon  in  tiinea  past  With  dii*  ttttfiik^ 
favor  by  the  courts  in  England,  and  their  eicample  has  been  ^^^^^ 
too  geaerally  followed  in  this  country.    Construction  for-  ptv^ 
merly  went  far  towards  depriving  defendants  of  all  the  ben« 
(  fits  dcsi^rned  for  them  by  it.    A  different  and  better  view  ot 
this  salutary  statute  has  been  since  taken,  and  a  more  cor- 
rect and  liberal  conttroction  is  now  given  to  it  Defenoei 
under  it  are  not  now  r^gaided,  as  they  ones  Wm,  discredit* 
able,  or  at  least  Ate  notio  viewed  to  the  same  cpxient  as  for* 
neily.  it  is  astmni^g,  as  it  wis  ioteiKled  H  should  always 
have  bad»  the  cfaaracter  of  a^flcrtiito^fqpoM;''  IftkomoM 
raeeot  deckloiit  ia  rslatkm  totfaa  eflectof  abknoirledlgBBieittf 
arotobetostaiiiedydefeiidaiitB  may  speak  of  toinaiit  ddma 
ptefemd  agaiul  them  withoot  neoeiBarily  loosing  the  heoe* 
fit!  of  this  law. 

As  eovrCa  have  been  latterly  receding  finom  Uie  polltk 
taken  by  them  in  the  construction  of  this  act,  and  as  ^ 
gard  this  movement  as  correct,  it  will  he  unnecf  ssary  to  look 
at  any  but  ilic  latest  decisions  tor  autliorities  upon  the  prosent 
case. 

A  demand  to  which  the  statute  applies  is  as  entirely  bar- 
red as  one  from  which  n  debtor  has  been  discharofed  under 
an  insolvent  or  bankrupt  law.  The  pre-existini!;  moral  duty 
is  no  stronger  in  the  one  case  than  in  the  other  ;  but  a  do- 
mand  barted  by  looh  a  dtschaige,  cannot  be  revived  with- 
oot an  express  promise  to  pay.  This  court,  in  the  rn5?r  of 
Sands  V.  Gelstouy  (15  JohtM.  Rep.  611,)  considered  a  debt  Uf 
which  infancy  ia  a  bar,  or  from  which  a  debtor  \m  been 
dtachaxged  under  an  insolvent  law,  in  the  same  situation  ai  ft 
debt  barred  by  the  statute  of  limitatbn.  It  Would  seeii(i» 
therelbra.  to  be  raesonaMe  that  temncih  she«dd  be  rsqidMd 
to  give  vitality  fo  theone  astothe  other.  Tfaeeourt  dMfldli* 
however,  propose  to  adopt  the  same  rule  of  eonafroetioa  III 
relation  to  the  acknowledgments  ofd^ti  barred  by  «ft  iaSDl« 
vent  discharge,  as  that  which  had  beMi  applnd  fo  dsbti  btf^ 
red  by  the  statute  of  limitations,  nor  did  th^y  feel  atlibiny^ 
considering  the  decisions  made  here  and  eliewliare,  W  rS^ 
quire  as  much  to  revive  a  debt  barred  by  the  statute  as  one 
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pTioii.  binredby  bd  uHolvwitdiwhaigft.  Wo  do  aotiMii  in  tiwi 
Aqprt»mt>  <wto  go  ilullier  than  tbis  court  has  gone  on  o!ber  oee»* 

^^"^^^  sions ;  but  I  have  alluded  to  the  difference  (in  relation  to 
wiiat  is  rr  quir  f  J  to  receive  them  by  way  of  acknowledgments) 
between  a  i]<'l)t  barred  by  a  disrhanre  under  an  insolvriulaw 
and  one  witinn  tiie  sl;itvitr  of  Hmitntirtns  with  a  view  to  shew 
that  we  should  not  hesilato  !  •  recede  quite  as  far  as  this  court 
has  done  in  any  case  frunuhcse  decisions,  which  have  gone 
a  great  way  towards  overthrowing  that  statute. 

The  unqualified  and  unconditional  acknowledgment  of  a 
debt,  made  by  a  party  within  six  years  before  suit  brougbtt  m 
•djndgedio  law  to  imply  a  promise  to  pay ;  but  an  aeknoiri* 
edgmenlofita  original  justice,  without  recognizing  its  pres- 
ent taMoace,  is  not  aufficieut  The  Jaqgnage  used  by  the 
party  is  to  be  interpreted  according  to  the  meaning  and  in* 
tsntion  of  the  speaker ;  and  any  thing  going  to  negative  a 
prqmisei  li  to  be  regarded  as  qualif3ring  every  other  expte^ 
ston  used  by  him*  (16  John.  Rep^  519.  2  Washington's  C, 
G.614.   n  Wheaton»809.) 

'The  general  doctrine  on  this  subject,  as  laid  down  by  the 
supreme  court  of  the  United  States  in  the  case  of  Bell  v. 
Morrison,  (1  Peters'  U.  S.  Rep.  351,)  is,  that  if  there  be  no 
express  promise,  and  one  is  to  be  raised  by  impliration  of 
law  from  an  acknowledgment,  such  acknowledgment  ouiiht 
to  contain  an  unqualified  and  direct  admission  of  a  previous 
subsistiiiL;  debt,  which  the  party  is  liable  nnd  willing  to  pay. 
If  the  accompanying  circumstances  rejAil  the  presumption  of 
a  promise  or  intention  to  pay  ;  if  the  expressions  be  equivo- 
cal, vague  and  indeterminate,  leadii^  to  nn  certain  conclu- 
sion, bat  at  best  to  probable  inferences  which  may  afl^t 
difoent  minds  in  diffiirent  ways,  they  ought  not  to  go  to  the 
jpiyas  evidence  of  a  new  promise  to  revive  the  cause  of  ac 
ikMU  To  allow  them  to  be  submitted  to  a  jury  for  that  pur* 
pose  wouldv  aceordii^  to  the  apprehensioiss  of  that  oourt» 
open  all  the  mIschielB  agpunst  wfaidi  the  statute  was  intended 
^  guard  innocent  peims;  and  eipose  them  to  the  da^gan 
ofbefa^eDtmpped  incardess  ooovarsations  and  betrayed  I7 
perjoriea.  (1  Peters'  U.  &  Rep.  85L) 

These  Sfe  the  general  rvjiee  of  nterprstuigand  oonstroing 
acknowledgments  in  r^ard  to  reviving  demands  barred  by 
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llMi|atiA»  of  Iwttttrtiooi.  Lot  thm  bs  afifiiad  to  tl»  om 
Mmas.  ThataitHiioiiy  oa'thwpi»uitnbci4  Itittlniof 
a  single  witoefli,  and  rtlates  to  what  passed  at  9,*wiafjie  intap* 

view.  When  the  plaintiff's  bill  was  presented  by  his  agent  to 
liie  defendant,  he  threw  it  down  in  a  passion,  and  said,  as  the 
referees  state  the  evidence,  he  *•  owed  the  ])lainiiff  no  such 
money  ;  "  or,  as  it  is  detailed  in  theathdavit,  iic  asked,  **  I  owe 
him  so  much  money  ?  He  idso  asked  why  tl^e  defendant 
did  not  present  the  .iccouiit  himself  He  said  he  had  never 
had  a  bill  from  him,  and  would  settle  withv  no  one  but  him. 
Ou  his  cross-examination,  the  witness  represented  the  defend- 
ant as  saying  at  the  same  time  that  he  did  not  owe  the  piaiDtiff 
any  thi^g^  or  any  thing  worth  mentioning ;  that  he  had  paid 
liim  a  good  deal  of  money ;  had  paid  him  by  a  horse  sold, 
and  alio  hy  rant  of  a  hoosa,  Theae  dedaiationt  of  tha 
partjr  veva  acoompaniad  hy.  others^  not  noticed  in  the 
ment  of  the  referees,  but  alluded  to  by  the  judge  who 
the  opuHon  of  the  court  below,  and  which  I  think  an  not 'to 
be  disregarded,  because  they  somewhat  qualify  thoaa  SKpwir 
sioos  of  the  defendant  which  hawe  been  eonstmed  into  a  dK 
root  admowledgroent  of  the  plaintiff's  debt  The  witnssa 
further  stated  that  the  defendant  seemed  to  be  surprised  at 
the  bill,  and  signified  tiiat  ha  hiid  paid  iiie  pkmLiii'  uii  iiis  work 
amounted  to. 

Do  these  declarations,  of  the  defendant,  taken  altogether* 
fairly  import  an  acknowledgment  of  a  subsisting  demand  that 
he  was  liable  and  willing  to  pay  ?    Are  they  not  accompanied 
with  circuinstaiicrs  timt  ref)cl  the  presumption  of  a  promise 
to  pay  ?    He  expressly  stated  that  he  did  not  owe  the  plaintiff 
any  thing,  or  any  thing  worth  mentioning.    He  signified  to 
the  witness  that  he  had  paid  the  plaiotf  all  that  his  work 
amounted  to,  and  stated  the  manner  of  payment  To  my 
mind,  the  tenor  and  purport  of  the  whole  oonversation  was 
adenial,fay  no  means  equivocal,  of  the  pralended  daimof  the 
pilaintijC  While  I  entertain  a  iugh  respect  for  the  learned 
judge  who  gave  the.  opinion  of  the  court  bebw  m  thb  causes  I 
am  obliged  to  dissent  fiKNn  his  interpretation  of  the  defimdanlfa 
language.  I  can  hardly  understand  from  the  defendant's  ex« 
prwinn  fhi!  he  owed  as  suck  moneys**  taken  in  oonnectxm 
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with  his  other  declarations,  that  he  admitted  he  owed  lointf* 
thmj^  to  the  plaintiff.  I  cannot  satisfactorily  infer,  as  the 
learned  judge  did,  that  the  defendant  by  asking  the  question* 
^'Why  does  not  the  plaintiff  present  the  bill  liirnsolf?  and 
by  remarking,  that  **  he  "wrould  settle  with  no  one  but  him,*  he 
admitted  that  the  plaintiff  has  some  claim  10  preseoi — that 
there  was  some  debt  due  to  be  settled. 

I  regard  these  expressions,  and  the  others  used  by  the  de- 
fendant, to  adopt  the  language  of  Mr.  Justice  Story  in  the  case 
of  Bell  Morrum,  as  equivocal,  vague  and  indetennhiate^ 
laMliqg  lo  no  osrtain  conclusions,  but  at  best  to  probable  in* 
feraMsf,  whioh  maj  afiect  diflbrent  mindt  in  diffimt  waya.*^ 
V  Ibeie  19  nof  eertaitrty  about  them,  and  any,  nludbotoiy 
jpfaenee  to  be  dntm  fltnn  lheiii»  it  ii  that  which  the  plain- 
tl0*»  ^BOt  and  witnen  drew,  that  the  defisndant  thereby 
pgaiifid  that  he  had  paid  aU  he  owed  Ibr  the  bbor  charged 

The  adtnowledgnMnt  ci  the  defendant  certainly  does  not 

amount  to  an  unequivocal  and  positive  recognition  of  a  sub- 
sisting claim  in  favor  of  the  plaintiff;  and  we  cannot,  in  my 
Opinion,  sustain  the  judgment  below  without  alxmdoning  some 
of  the  positions  that  I  have  before  laid  down  as  well  established 
by  the  late  decisions  on  this  subject,  and  going  back  to  those 
which  have  been  repudiated  and  censured  as  e£bctii^  almost 
a  vkmal  repeal  of  the  statute  of  limitations. 

Judgment  reversed. 
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T.  Palmeb  15.  Vandenbergh  and  Chapman,  ovemirs 

of  the  poor  of  tlie  town  of  Coxsackie. 

This  was  an  action  of  assumpsit^  tried  at  the  Culurubia  paupen  mivt 
circuit,  in  September,  1827,  before  the  Hoa.  Wm.  A.  Pyuu  Jf„  J^JJ^ 
one  of  the  circiiil  judges.  November, 

Itt  October,  IHIG,  a  writttn  contract  was  entered  into  be-  J^^^^''  ^ 
tween  the  plaintiff,  residing  in  the  town  of  Hillsdale,  in  the  which  tbej 
county  of  Columbia,  and  one  John  Thompson,  then  an  over-  bJ^Su^t  da^ 
•eer  of  the  poor  of  the  town  of  Cosuackie,  in  tin  county  of  ^itbongh  pn. 
Greene,  for  the  support  and  nnaintenance  of  pauper  charge-  of  the 
able  to  Cozsackie,  by  which  the  plaintiff  was  to  receive  #45  Jf*  £^  ^ 
per  annum  for  such  support;  the  first  annual  paymont  to  bo  Si? data,  the 
made  on  the  1st  December,  1817,  This  contract  wan^n*  ^  ^^-JJ^ 
tered  mto  by  the  overseers  on  the  foot  of  an  order  of  a  jut*  yMfnnvm*  m 


ticeof  the  peace  of  the  town  of  Caxsackie,  witing  the  pwi- 
per  to  be  chargeable  to  that  town^  aqd  staling  the  annnal  at  tj. 
lowanoe  to  be  made  to  the  plaintiff  for  the  support  of  him  p^j'^um^, 
but  onnitting  to  give  a  direction  to  that  effect  The  plaintiff  at  to  ene 

provided  for  the  pauper  up  to  February,  1827,  the  time  of  the      tL  27th 
commencement  of  liiis  suit,  when  it  was  admitted  ihc  dc-  JlST,""**!' . 
fendants  were  overseers  of  the  poor  of  Loxsackie.    On  the  wtth  an  indi. 
6th  March,  1825,  the  defendaiU  Chapman,  who  was  then  an  JjJjJ*  colmt^ 
overseer  of  the  poor  of  Coxsackie,  paid  to  the  agent  of  the  who  loii^ted 

hibn  wraer  a 

contra.ct  with 

the  oyenwen  of  the  poor  of  the  town  bound  to  provide  for  husi  and  auch  cootnujt  was  reacinded 
ofellw  SlhMaidi,18BK,lMvliig  the  paoperttinrendbg  with  a^  aop^ 
port  him  until  Febf«ij«  1837,  and  thon  bmupht  an  action  a^inst  the  racceaeora  of  the  ovor- 
■een  of  the  poor,  with  whom  the  contract  waa  ohginallj  made,  it  wiw  hold  that  the  actaoo 
woqM  not  De,  then  bemi^  no  prnniw  eMwr  rapraM  oir  taipBed  to  pay  fof  tfie  wippowt  of 

the  pauper. 

And  it  aeema  that,  under  the  proviaionaof  the  act  of  18S4,  the  town  in  which  attch  paimer 

inatUw 


happeaeitoW  m  nio  day  ef  tiie  paaaaft  of  the  act,  wwild  haye  no  right  of  action  againat 

town  where  the  former  aettlement  of  fucb  pa.uper  was. 

An  order  ct  the  justice  of  the  peace,  autlM>hzing  an  aonnal  aUowance  for  the  relief  of  a 

E^imer,  k  anthority  aoflleieQt  to  an  overseer  to  eeatiaot  Ibr  the  sunport  of  auch  pam>er.  A 
1  ■ 


mal  adjudkaUoo  of  the  aettlement  of  the  pauper  in  auch  caae  is  not  nnnnanai  ji 
Orerticens  of  the  poor  may  make  contracts,  within  the  acope  of  their  authority,  which  are 
binding  upon  them  m  their  eAcial  capaotty,  and  upon  their  ancoeeaora  in  office  ;  which  auc 

lof  th  - 


are  liable  to  be  sued  for  a  non-performance  of  the  o<mtracta  of  their  predec 

It  ne^rn*,  that  an  order  of  a  jTwticp  authorizing  the  r».Tpcnditure  for  which  a  recovery  w 
sought,  is  not  neceasary  to  tiie  mamtenanoe  oi  an  actions  against  an  overseer  upon  &q  czprcsa 
pronuee* 

A  contract  for  the  support  of  a  patJper  for  an  indefimlo  time  may  be  rescinded  hy  the 
overaeera  ;  and  where  no  ohiectioo  m  made,  as  to  the  particnkr  ttiM  of  its  teimiaatioa,  it 

ifWflaaia*t»iti^y«m. 
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PTtcAf  phimiirthe  innaal  payment  then  dnev  wad  Mot  a  wiitt«i  no* 
^^JJIJJ^J'*'  tloe  to  the  phuntiflf  that  the-  town  of  Coxsackie  woukl  not 

I'aimer     V^J  ^o**  the  support  of  the  pauper  after  that  day :  and  subses 
^'        queiitly,  on  the  3d  April,  1820,  thcie  was         to  the  plain- 
tiff  the  sum  of  when  he  gave  a  reeei])t  iii  full  for  the 

support  and  maintenance  of  the  pauper  to  the  5th  March, 
1625.  This  payment  was  made  and  received  so  as  to  leave 
the  question  of  the  dcfendaiii's  liability  under  the  contract 
unembarrassed  as  to  the  portion  of  time  intervening  between 
the  Ist  December,  1824,  and  tlie  5th  March,  1825,  when 
the  notice  was  given  that  the  town  of  Cox^nckic  woald  no 
longer  pay  for  the  support  of  the  pauper.  During  the  progrev 
of  the  trial,  several  questions  of  law  wore  raised  which  were 
not  decided  by  the  presiding  judge,  but  reserved  for  the  opin- 
ion of  this  coorL  It  was  insisted  by  the  defendants  that  the 
order  of  the  justice  directing  provision  to  be  made  for  the 
pauper,  and  the  contract  of  the  overseers  in  puisuanoe  tliere- 
oT,  were  inadmissible  in  evidence  without  the  pioduction  pf  an 
Older  of  one  or  more  justices  of  tl>e  peace  of  the  county  o( 
Cireene,  adjudging  the  pauper  to  be  chai^able  to  the  town 
of  Goxsackie,  and  ordering  provision  to  be  made  for  him  ; 
.that  one  overseer  could  not  bind  himself  and  his  co-overseer 
wiihout  the  concurrunce  of  such  co-overseer;  rmd  iliat  the 
contract  in  this  case  being  prospective  and  for  an  indi  finite 
period,  was  beyond  the  scope  of  authority  of  the  <)\  t>i seers. 
The  jury  found  a  verdict  for  the  plaintiff  for  $78,  subject  to 
the  opimoQ  of  this  court 

A,  L.  Jordan,  for  plaintiff.  The  contract  made  by  the 
overseers  of  Coxsackie,  in  1816.  was  Innding  upun  tlioir  suc- 
ces5?ors,  being  made  officially  and  within  the  scn|M:'  of  the  au- 
thority of  the  parties  contrnciintj.    (ri  Cowen,  359.) 

It  was  not  incumbent  upon  the  plamtiti  to  shew  a  justice's 
order  authorising  the  relief  granted  tlie  pauper ;  nor  was  he 
bound  to  inquire  whether  an  order  was  nuule.  (15  Johns, 
R,  S{81.)  And  tha  successors  cf  ti»  overseen  making  the 
contiacCt  haring  adopted  it  by  paying  the  stipulated  prioe  lor 
yeutt  010  tBfOiiUy  bo«od  with  tlMir 


♦  t 
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-  The  contract  was  good  although  made  by  but  one  overseer. 
Where  power  is  delegated  to  several  fni  the  performance  of 
B  public  trust,  the  execution  of  the  trust  may  be  by  a  majority. 
(Coke  Litt.  isi,  b.  3  T.  R.  592.  6  id.  388.  6  Johns.  R. 
39.  7  Cuwcn,  526,  note.)  The  conscmt  of  the  ovcr-^eer  not 
acting  may  be  presumed  from  his  acquiescence.  Besides,  the 
ataUite  relative  to  the  poor,  (1  R.  L.  287,  ^  25,)  contemplates 
a  iewal  exercise  of  the  power  of  the  overseers  ia  easee  like 
fMs,  nnd  such  has  been  the  tmiversal  u^ge. 

The  defendants  cotdd  not  rescind  or  put  an  end  to  the 
contract,  without  removing  the  pauper  from  the  town  of 
fflkdale.  At  the  making  of  the  contract  with  the  pJnintiffi 
the  town  of  Hillsdale  had  the  power  of  removii^  the  pauper 
to  the  town  of  Cozsackie ;  hy  a  statute  subeequently  passed 
in  Noremheft  1834,  (Statutes,  vol.  8,  p.  383  c  $  8,)  that 
power  was  abrogated.  The  plaintiff  is  liable  to,  the  over« 
seers  of  HilUnlale,  on  the  .ground  that  his  act  in  taking  the 
pauper  had  cast  a  burden  on  them  which  they  bad  not  the 
power  to  remove  5  (15  Johns.  R.  436;  18  id.  410 ;)  and 
consequently,  the  plaintiff  being  liable  to  the  overseers  of  his 
own  town,  the  defendants  could  not  rescind  the  contract 
without  removing  the  obligation  which  he  had  incurred. 

-  L,  Brenk  4*  i^*-  WUHams^  for  defendants.  The  contract 
Hiade  with  the  plaintiff  was  not  obUgatory  upon  the  defend- 
ants; there  havincr  been  no  adjudication  as  to  the  settlement 
of  the  pauper,  or  order  providing  for  his  support.  The  fact 
of  the  defendants  having  acted  under  the  contract,  is  no  rea- 
son for  enlorclii:::^  it  aeainst  them  after  they  gave  notice  of 
their  intention  no  longer  to  be  bound  by  it.  The  contract 
was  for  an  indefinite  time,  and  theretbre  not  obligatory. 
Oveorseers  of  the  poor  cannot  make  a  contract  binding  a  town 
pf  fiitmntm,  nor  beyond  the  term  of  their  own  continaance 
m  offiee.  Their  eneoenors  are  liable  for  debts  aocniing  in 
the  prefiotis  yw,  and  may  pay  them  without  order ;  but  for 
expenses  aoorafa^  during  their  own  time,  they  are  not  aur 
tborised  to  0kpead'  moneywMiont  a  pmlous  ofd«r*  •  But  if 
tbeoontniet  ww  dWgMry,  the  delhndniti  bed  a  r%ht  to't^* 
sciiidit  Thisneoesnrily  must  be  so^  or  the  oontmet  would 
cootimie  wheie  the  indnoemeut  to  it  totally  ftiled ;  aa  if  the 
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UTtcA,    P«v>per,  by  the  ililwHIkaoe  of  propertf^beoMedblelo  sup- 
Aii^  im  port  MnMK  or  if  tfe  tofwii  Id 
"^^^    any  other  netnt  beosme  rdieTed  firom  his  support 

r.  The  town  of  CmraRckSe  was  so  rcHsved,  by  the  aet  of  the 
^^"^•^iJ*-  legislature  referred  to  on  the  other  side.  The  pauper  was 
no  longer  one  of  the  \K>or  of  Coxsackic,  and  tlie  town  was 
no  lonffcr  liable  for  his  support.  The  county  of  Columbia 
becarnt;  hound  to  support  him.  Being  in  that  county  at  the 
passaLTo  f>f  the  act  of  1824,  he  could  not  be  removed  to 
Coxf?^icki(\  which  is  in  nn other  county.  The  authorities  ci- 
ted by  the  coinisel  t'or  the  defendants  were  1  R.  L.  279,  § 
25  ;  15  Johns.  K.  281  {  18  id.  122  ;  5Cowen,  312,644,  654{ 
•  id.a79,880{  Siatutm,  vol.  6^ p«  888  C  i  & 

By  the  Courts  Savage,  Ch.  J.  It  waj»  objected  on  the  tri- 
al that  the  contract  should  not  b©  given  in  evident unless 
the  p'aint iff  shewed  an  original  order  of  one  or  more  justices 
of  the  county,  adjudging  the  pauper  to  he  chargeable  upon 
the  Iowa  of  Coxaackie,  and  ordering  the  overseers  to  provide 
hs  and  maintain  him.  The  36th  section  of  the  act  for  the  re- 
lief and  aetlleaieiit  of  tlic  poor,  (1  R.  L.  387,)  directs,  thai 
when  any  pocn;  perioo  beiongiiy  to  way  dxy  or  town  ahall  ap- 
ply {(X  relief  to  an  oyeneer,  inch  ovetaeer  shall  apply  to  a 
iuilkM  of  tht  nonoB.  and  the  iuitkso  nod  ovenear  ahall  en> 
quire  inln  the  chfcnaMtanpoi  of  moh  pagaoM»dta  and  thejua- 
tice  sbdl  make  an  oider  for  a  weeUy  or  olhtr  aUowanoeu 
Th0  utt  of  the  oveimer  md  juatiea  m  mtioBg  tho  attowaMa 
ava  •uffidanlavidaiioa  of  the  aettlanwnl  of  the  pauper*  Tha 
oidartbui  nado  k  a  mflicieBt voucher  finr  the  oveinaor  in 
the  wUleunOt  of  hu  aocounta,  for  so  much  money  aa  he  ahall 
pay  under  it ;  and  such  order,  of  course,  is  an  authority  for 
the  overseer  to  contract  for  ilm  support  of  the  pauper  to  the 
extenl  of  such  order.  The  statute  docs  not  require  a  fornml 
order  in  such  a  case,  adjudging  the  setllenu  nt  of  the  pauper 
to  be  in  such  town.  The  order  in  liiis  C4i«e,  though  not  very 
formal,  IS  aa  order  from  the  justice  authorizing  an  annual  al- 
lowance of  $45;  aod  jio  objection  wa»  made  to  the  iuifit 
ment  of  tha  agreeinan^  tiii  ainca  the  pgjgu^  of  the  ad  of  No* 
vembar  37th.  1834* 
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»^  w  aho  dyrted  lh»t  tte  ijrmMiiir  ^  mX  hfilk^  otica, 
ImuM  mde  hf  only  om  miMir,  and  beottuat  It  wm  i»>  ^^h^u 
dcfittita  Botb  these  oljectiQiii  aomb  vntk  m  ill  graosi  lAer  pymor 
ihe  oontipct  liae  been  uuMiaUy  oonfinaed,  by  m  «impiieaee  ^  ^' 
with  its  leffiBs»  ftr  mDn  than  miie  ywrs,  and  porticidaiiy  at 
the  order  of  the  justice  has  never  been  revoked  or  modified 
and  therefore  tiie  payment  of  the  money  perfectly  justiiied. 
The  liability  of  overseers  of  the  poor  is  a  subject  of  much  de- 
licacy as  well  as  difficulty.  The  several  towns  as  well  as 
counties  in  this  state  are  corporations  to  a  certain  extent? 
and  their  officers,  who  hnvc  in  trust  the  various  interests  of 
the  town,  are  considered  corjwrators  so  far  as  to  enable  them 
to  perform  their  duties  and  to  execute  their  trusts.  In  the 
language  of  the  late  chief  justice,  (Spencer,)  There  can  be 
BO  doubt  that  where  a  public  office  is  instituted  by  the  legis- 
ktupe,  an  implied  authority  is  conferred  on  the  offieer  to 
braig  all  eoits  ae  incident  to  his  office  which  the  pnpar  md 
fnHhM  tefaBTge  of  the  dntiee  ef  hia  oflioe  leqdra.  (It 
Johm  R.  416,)  Thero  oaa  be  as  littie  doiAl  dal  li»  oivaiw' 
aeeia  of  the  poor»  hmBg  in  their  handa  or  salijeet  to  their 
«eiitiol«imder  the  nnctioD  of  a  jurtioe»  the 
approprialed  to  thenr  partieuiar  departiiie1»  have  audHMrity 
to  nafe  contracts  which  ave  obligatory  upeo  thein.  So  ki^ 
as  they  contract  within  the  scope  of  their  authority,  their  oeD-^ 
tracts  are  valid  and  obligatory  upon  them  in  thafr  oflksia]  oa-" 
pacity,  and  upon  theit  successors ;  but  if  they  transcend  their 
powers,  though  they  may  be  individually  responsible,  their 
soccesisors  are  not. 

In  /v?n£r  V.  Butkr,  (15  Johns.  R.  281.)  an  overseer  was 
held  responsible  upon  his  absolute  promise  to  pay,  without 
shewing  any  order  of  a  justice.  It  was  held  to  be  the  duty 
of  the  overseer  to  procure  the  order,  as  his  authority  for 
granting  relief ;  and,  of  coarse,  in  the  absence  of  all  evidence 
on  the  subject,  as  every  public  officer  is  presumed  to  have 
done  what  was  his  duty  to  doi  he  is  pieMnied  to  hsro  ob^^ 
tanned  the  order  previous  to  his  furiMhig  relief,  or  laala^g^ 
^  piOBiase  to  that  eftet  k  that  case,  the  legal  aa  mSl  as 
nioiii  oMjgatibo  qpopthe  eflcer  toaibfd  miitaiioa  waahsii 
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uncA ,  a  suffident  ooiMheiiltei  H  therefore,  att  overseer  contnett 
AngiiBt.  18^  aMutely  l»-aiipport  a  piM|wr«  without  an  order  for  that  pov^ 
pose*  haiaiciiponsibic  persoaally.  In  the  case  of  O/nty  v. 
Wmkm^  <18  iolMtt.  R.  IMi)  the  ddwdflot  evideaMj  M  not 
hUamt  10  haoeine  pinoaaUy  liaUet  bw-wpveMkun  wra  all 
iHiMMaHl  thioughoMt  he  oootraoled  as  the  agent  of  the 
UmiL  The  eeun  on  that  ground  deokM  that  he  not  lla^* 
bld^aehe:vmonlofeffioe-whentl»flaiftfraabim^;ht  It 'does 
net  appear  itt  that  case  whether  an  order  had  been  made  or 
aot  That  was  a  case  of  paupers  sent  by  an  order  of  removal 
from  Saratoga  to  Schaghticokc,  of  which  latter  tovvu  the  de- 
fendant was  an  overseer.  In  Todd  v.  Birdsally  (1  Coweu,  2G0,) 
Birdsall  liad  paid  money  iur  nn  uvcr^eer  of  the  poor  of  the 
town  of  Cortland,  on  the  wriUen  request  of  the  latter,  to  de» 
fray  the  expenses  uf  one  of  the  paupers  of  that  town;  and  it 
was  held  that  the  defendants,  Tudd  and  McCord,  who  were 
the  successors  of  the  ofTiccrs  who  had  made  the  cootracti 
were  liable  for  the  official  contracts  of  their  predecessonL 
Thin  OHMt  he  sound,  or  there  must  ofleo  be  a  failure  of  justice. 
The  pereon  in  office  oentracts  aatinatoe  of  the  find  ratted 
er  to  he  raisedhy  the  tewa ;  the  petaon  eontnoC^g  goea  enl 
ef  oftan;  he ia  not  fsmmAXj  liable^  beoante  he  contr^Bta  ae 
•  priifooffiew,  bhI  notm  faia  pdnrala  eapwiitjr;  aadfiMran* 
•dHT  laaaon,  tk.  becaoaa  he  has  no  longer  any  eootroi  over 
tba- fade  of  the  tanni  whssh  m  approprinlad  to  meet  the 
TkMe  itiide  have  pMaed  into  ike  han^  of  hb 
r»  hx  nrine  of  the  dbaatioai  of  the  ttalnle.  That 
loeoeMOr,  therefore,  having  the  means  in  his  hands,  and  ref> 
pesenting  the  aaatie  interests  of  the  town  in  lelereuce  to 
which  his  predecessor  contracted,  and  having  succeeded  to 
tiie  office  with  all  its  duties,  rights  and  responsihilities,  is  the 
person  upon  whom  the  duty  devolves  of  fulfilHnir  the  con- 
tract ;  and  in  case  of  non-performance,  against  wiiotn  an  ac- 
tion should  be  brought.  I  know  oi  no  case  which  contro- 
verts these  principles.  The  cases  of  Gourlay  v.  Alien,  (5 
Cowen,  and  Flower  v.  JMen,  (id.  564,)  and  oS  Mimk^ 
ervJSMfaUm^{(i  id.  276,)  prove  that  overseers  ava  «Bt  Ua- 
faia^dpon  an  imfdiifd  aaranpait  for  artidea  finnMhed  or  mpm^ 
cm  rendeied  for  the  pmipera  of  their  town%  not  at  the  ie> 
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^JVMNil^itet^tfiiiRKLiiiMiiothig  in  ei< 

iling  llmomiwir^King  v.  Biuier,  where 
iti  order  was  held  iio  excuse  for  tSic  iinii-!ulii!- 
ment  of  an«£/>re«^  promise ;  Ij  H  it  is  cited  wiili  uppiubaUou 
by  Spencer,  senntor,  in  6  Cowen,  6ti4,  vvuli  liiis  remark; 
•*Thf»r*»lhe  om  iom*  expressly  <lii\M:t?*d  the  attend nnce,  and 
l>r< •iDisiil  |i»  |>;iy  Inr  if:  and  thi;  court  ven^  |H(>jK:r!y  iu'M 
th;it  [I  was  fii''  J)ii-in.'ss  [o  tfint  he  waii  duiy  autiiori2>eci.'', 
In  Hourktif  v.  (id.  652,)  lii^  honour  the  chancellor  cite^ 

with  approbation  the  csxsQ'tfd  >  Ujadd  .v.  Birdsall^  saying  tM 
for  a  cleaK«M]|ii|iK  successoffv-'vrotiMrberMbkrf^iM  th^ 
b6rrec!.  it  f  ^IfoiWiB^  Lv.'^Nii|  ihb  contract  bd- 
the  pI  iIntrfF  and Thompson,  >»y —iBr i aft 4kp^dk»» 

tai  bin<Bftgi  uNft tMh  penoantttn^^  m^t  mirfiHii 

■  l>IHIlilJI I  of      J8W<>lfi<gCMlCfcllrf f  <ty  tyi^,t 

nii  imtml  II  il .  fcpoo  .'(tfii  i^ignirtwit  vtltetMbd  cwNjiKt^T 
nAUr^i^MllM  or  determined  by  the  iiodne  oT  th»MMf 
Wmki  liiOQIf*  ffil^this  It  'is  aniweredy  tliAt^4he  defendants 
mM  not  put  an  end  to  the  contract  without  takinsr  back  the 
paup^>r.  This  seems  to  he  reasonaMo :  l>nL  the  (jui-stion  iji 
one  nf  strict  le^l  ripht.  As  the  contract  was  lor  ao  aetinile 
period,  unless  jxirhaps  by  construction  for  one  year,  either 
party  was  at  liberty  to  put  nn  cn  i  to  it  at  the  end  of  the  year. 
And  as  no  objection  was  made  by  the  plaintiff  ns  to  the  par- 
ticular time  of  its  termination,  it  seems  to  me  the  contract  w«f 
determined  at  the  time  when  the  plaintiff  received  his  ,pfl^ 
up  to  the  5th  March,  1825,  as  of  that  daAe»  «•  al.a|ppaiff 
that  the  ol||ect  of  tbe  defeBdnlB  wae  to  ieave  the  question  of 
Uability  uoembarraseed,  and  it  wee  io  understood  by  the  fWv^ 
fi£  Ifthelswof  i«Mhadiiotheen|»Med«tbeperliB»'wo«^ 
fafttre  bees  left  aa  tbejr  mm  when  the  odMMct  'Viw  jMlsied 
tlMQb  The  plHiUfff  WM  ivider  BO  oWigatta  to 
fanper.  Ob  eppUoatiMi  to  the  omeeeni  af  )faiiiithj|fcidr 
wodd  hate  wm  the  pauper  1o  the  Hmof  Cowdtii^  anil 
lheiii«NflU.h««ehieii«hfiiid<»rtiiejpMtte^  ..Vnt  by  ihe  $tji 
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imcA,  Hotkii  (if  the  aet  to  providB  the  aatriWarwnt  d  eoonlgF 
It,  1939.  hooies,  puMd  NcnreniMr  9f7tfa^  laM^k  it  6iMist«4ti»t 
DO  panon  iball  be  mnovod  ai  a  pamper  from  one  town  to 
aootlKr^  except  as  botwmti  towaa  in  the  Hune  oountyy  bot 
that  the  eoonty  where  any  pcraon  ahall  become  nek,  te, 
dM  support  him.  Thu  act  was  in  force  when  the  eontmot 
m  this  case  was  deternwied ;  the  town  of  HliMale,  thaie- 
fore,  could  not  remove  the  pauper,  but  was  bound  to  provide 
for  him.  Whether  the  town  has  any  remedy  over  against  the 
plainiiti  does  not  appear  ia  the  case,  nor  was  it  necessary  « 
that  it  should  so  appear,  a*?  I  do  not  see  how  that  fact  could 
affect  the  question  between  tfiese  parties  ;  as  in  the  late  case  of 
Gcurlay  v.  Allen,  (5  Cowen,  6ii,)  tlie  principle  seems  to  be 
establishe<l  that  overseers  are  not  liable,  unless  therr*  has  been 
an  express  promise  to  pay,  or  the  services  for  which  compen- 
sation is  asked  have  been  rendered  at  their  request.  The  case 
as  it  is  now  presented,  is  like  that  of  Minklaer  v.  Rod^eOer^ 
(6  Cow.  280.)  The  plaintiff  has  provided  for  a  pauper  be-  . 
longing  to  the  town  of  Coxsackie,  but  not  at  the  request,  either 

expreaa  or  Inpliedy  of  tha  <tofcndanta  %  itntj  m  tfaeralbve  not 

"-«-«- 

Hiere  is  another  ground  of  defence^  that  by  the  act  of 
1034,  the  panper  in  qaeatbn  became  ohaigeaUe  to-tiie  torn  ^ 
ef  HilWale^  and  thatefbre  Conaeide  ia  not  bound  to  pfo- 
Tide  Ibr  hfan  at  all. 

I  cannot  befieve  that  such  a  result  was  intended  by  the  le- 
gislatore.  The  act  of  1813  is  not  repealed  any  Ihrther  then 
that  some  of  its  provisions  are  vhtnally  repealed  by  being  in- 
consistent with  the  later  act.  The  act  of  1813  proceeds  up- 
on the  principle  that  euery  town  shall  support  the  poor  who 
have  a  settlement  there.  The  act  of  1624,  on  the  eontrar\', 
proceeds  upon  the  principle  that  eix?n/  county  shall  support 
all  the  poor  who  become  such  within  its  bounds :  retaining 
the  old  law  as  to  the  duties  of  the  several  towns  with  each 
county.  The  lee^islatnre  were  not  aware,  probably,  that  ev- 
ery town  did  not  keep  their  poor  at  home.  The  act  of  1824  is 
prospective  in  its  terms,  but  no  provision  is  made  for  return- 
iog  poor  who  were  out  of  tlieir  own  town  when  the  act  was 
ptMd.  Aatherafoie  noprovisiooie  nadeftr 
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pauper  in  quostion,  nor  for  supporting  him  at  the  ex{>ensc  of  vtkAh,^ 
the  town  where  he  was  settled,  but  a  declaration  was  made,  •^"8:*''*» 
"that  the  county  where  such  person  shall  become  sick,  in- 
firm nnd  poor,  shall  support  hirn"  the  consequence  is,  thtit 
Coxsackie  becomes  discharged  of  tiie  burthen  and  it  is  thrown 
apoD  Columbia  coimtj,  and  of  course  upon  Hillsdale.  This 
is  unjusty  bat  the  injustice  should  not  be  charged  upon  the 
legislature,  as  it  is  to  be  remembered  that  the  town  of  HiUft* 
4ale  wif^  under  the  law  of  181S,  have  tent  the  pauper 
home.  Not  having  done  so»  they  muit  bear  the  burthen 
tfaiowii  upon  them  by  their  want  of  vigilanoa^  and  the  change 
of  the  general  eyileai  of  relieving  the  poor.  I  am  of  opinion 
that  the  defendant!  are  entitU  to  judgment 

Judgment  ibr  delendanti.* 

•  The  question  allu(?cfi  to  in  the  above  opinion  of  a  suit  hy  ortf  town  mr/jin-ft 
mnother,  upon  a  state  of  tanty  similar  to  ihr  ubovf,  arowe  and  vvas  decided  du- 
ring the  preaent  tonn,  ia  the  cause  of  The  Ovtrucr*  of  the  Jt*oor  of  the  ioten  •/ 
MMutkating r.  T%§  Ommtrt  $f  the Pmr  af  Ub  twwi  Deeqmrk.  T«opaa> 
pmldaai^  to  the  taira  of  I>MipaA|  ia  Orwifv  eo<^^ 
Tidsd  for  hy  the  oreneers  of  Deerpark,  in  the  town  of  Manukating,  in  Sulli- 
van connty,  during  the  yean  1823  and  1824,  and  up  to  the  fxrat  of  April,  18SS* 
In  September,  1824,  the  overM«n  of  Deerpark  wen  apphed  to,  to  take  awajr 
the  paupera,  but  refused.  In  the  &il  of  1635,  the  paupers  were  carried  to 
Deeqiaxk,  the  ovexaeeia  refnaed  to  noabe  thmut  ftnd  the  pannna  bringing 
them  wera  threatened  wHh  a  proaecotknu  The  panpeni  ivtarnad  to  Majn^- 
kntnif  tnd  wtfv  prorlded  for  by  the  mfwiaanw  of  that  town,  who  vxpmitA 
%UBt  in  their  snpport,  and  thm  bought  their  action  against  Deerpark  to  re- 
cover back  ihf  money  thus  expended.  A  verdict  was  taken  for  the  plaintiffi^ 
under  the  dirvclion  of  the  prceidin^  j'J'dpc  at  the  circuit,  ihc  Hon.  James  Emott, 
who  expressed  his  opiaion  that  the  piainUii's  were  entitled  to  reoova.  Una 
•oart»  for  tho  seMooa  aoigiiod  in  the  ahovo  oaae,  Mt  wido  4i  tttdfcl*  Ml 
1  a  anr  trial,  ooMa  to  aUdo  tho  oveoL 
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Angtttt,  ISB9. 


Putnam  i».  Man. 

Aplaintiffwho  Tmi-*  was  an  action  of  trespass  and  false  impri<snnm"nt,  tried 
may  terve  a  ol  the  Saratosfa  circuit  in  November,  1827,  bcl'iie  ihr  Hon, 

Reuben  Hydb  Walworth,  then  one  of  the  circuit  judii-es. 
tMoedby  aju»-  The  false  imprisonment  complained  of  was  an  arrest  on 
pCTtroiiiirfhif  ^  August,  1827,  on  an  execution  issued  by  a  justice  of  the 
return  cannot  peacB,  iH  a  suit  in  a  favot  of  the  present  defendant  against  the 
a^t^on  plaintiff*  t>n  which  he  was  detained  io  custody  about  two 
frMj^#foran  houFSi  wbcD  he  paid  the  amount  thereof.  It  appeared  in 
!ii^^iikn,'i^  evidence  ihat  on  the  9th  July,  1827,  Man  bei^g  a  consiM, 
mied  onajadr  procuTed  froHi  a  justice  of  peace  Itoo  flununonaes  in  hia  own 

meut  rendered  ^  i^. 

on  the  ratom  fiivor  agajust  Putnam,  both  returnable  on  the  2l8t  July ;  Man 
Nm.  QgUHo^  Putnam  and  told  him  he  had  a  summons  for  bin) 
If  the  retora  and  showed  it  to  him.  Putnam  said  he  was  clear  of  that,  he 
raJdj  i.  by  taken  the  benefit  af  the  act  Man  asked  to  see  the  dis* 
Mtioii  NT^inst  charge,  which  was  handed  to  him,  and  after  reading  it  said 
for^a  /oiM  rf  summons  was  of  no  use,  and  added  something  about  let 
ting  ihc  suit  drop,  and  handed  the  summ6ns  to  the  plaintiff. 
He  then  wenl  away  and  returned  the  otiier  sujninons  to  the 
justice  with  an  endorsement  thereon,  purporting  that  it  had 
been  personally  served  by  him  on  liie  10th  July  1827,  charg- 
ing a  1,44  fees,  and  sii^ninc'  the  same  as  con  stable.  On  the 
return  of  the  summons,  judgment  was  rendered  by  the  justice 
in  favor  of  Man,  Putnam  not  appearing.  The  execution  on 
which  Putnam  was  arrested  was  issued  by  the  justice  at  the 
particular  request  of  Man.  On  the  trial  of  the  cause  the 
evidence  in  relation  to  the  issuing  and  return  of  the  summons 
was  objected  to  by  the  plaintiff^  and  the  evidence  relative  to 
the  service  and  what  took  pin  re  at  tlie  time  thereof  was  ob* 
jected  to  by  the  defendant  The  evidence  however  was  re- 
ceived, and  the  questions  of  the  law  lesenred  for  the  opinion  of 
this  court  The  jodg^  charged  the  jury  that  under  the  ques* 
tions  reserved  they  must  consider  Man  as  having  the  right  to 
serve  the  summoni  in  his  own  &vor ;  that  if  they  weiv  satis* 
fied  that  the  summons  returned  to  the  justice  was  actually 
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iMndvitlMd  OTvedonly  tlNi  •ummNia  wMdi  be  M  wIlk^K^^^^^ 
tliepl«liiliC8iid,tiuit  tt  w«i  kftwilh  lum ft»r the pHrfiaBe of 
<leoelwqir  himi  and  llial  the  plalntiffhed  never  leen  or  hevrd 

of  the  summons  which  was  aetoally  returned,  it  would  be 
their  duty  to  find  for  the  plaintiff,  subject  to  the  opinion  of 
this  court  upon  the  quLsiiuns  reserved.  Tiie  jury  found  a 
verdict  for  the  plaiatiil,  wiili  9^35  damages. 

/.  Ellsworth^  for  plaintiff.  A  constable  cannot  serve  pro- 
cess where  he  is  a  party,  nnd  charge  fees  for  such  service. 
It  is  contrary  to  the  priiiciplesof  the  common  law  that  a  par- 
ty should  execute  process  in  his  own  favor,  and  therefore 
when  a  sheriff  is  a  party  the  process  must  go  to  a  cnroner  ; 
and  if  he  too  is  interested,  then  to  ( lizors.  The  statute  also, 
regulating  proceedings  in  justices*  courts,  contemplates  thsit 
the  Mrvice  of  process  shall  be  by  officers,  not  parties  to  the 
process.  (Statiilest  a  Toi.  279  c.  §  10, 15»  16^  S4,  Wcm  ' 
it  attowaUe  to  a  |iarty  plaintiff  to  serve  prooeiB*  the  praetiee 
might  operate  most  injuruMMty  to  defendantf. ' 
.  The  evidence  of  the  fake  retura  'was  frafier.  TIm  want 
ofjurisdictioii  of  the  jostiee  might  be  shewa.  ANhoqgh  the 
polarn  apoa  die  suMioiia  mighl  pioteot  the  jwtiioe,  avl  aay 
cdBoer  aoth^  uader  hia  authority,  it  eeviot  have  that  eftcfc  as 
it  veqpecle  the  defisodMiC  who  nade  the  fabe  reliira.  (10 
MMys,  R.  39.   1  Patent  U.  &  B.  940.) 

TVsipm  tnay  hetnitekied  against  the  paatf  deUng  the  0* 
I<^)  act,  though  case  might  be  the  proper  form  of  actiMi 
against  an  ofiicer  acting  innocently.    (1  Chitty's  P.  184,  9^) 

M.  T.  Reynolds,  for  defendant.  The  act  of  the  defend- 
ant in  s^Tvini^  the  summons  must  he  rpfjjrrded  as  the  act  of 
any  other  otTirer  who  mit^^ht  liave  done  the  service.  The 
action  is  for  false  imprisonment  on  the  execution,  and  in  it  no 
hoqairy  can  be  madia  as  to  the  regukrity  of  the  service  of  the 
mmmoru.  If  the  party  has  a  cause  of  complaint  on  that 
ground,  he  ahoidd  have  difltinctly  charged  the  fact  in  a  direct 
aetioo,  and  not  sooghl  to  exarohie  itato  it  coilaleially.  (10 
Johns.  R  m  H  idL  481.   1  Phfl.  B^.  ns;  n.  a.  0>ww 
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en's  Tr.  276.  1  Waid.  196»  148.)  Tl»  defendmn  at  con* 
'  stable  had  a  right  to  aerve  the  summoBi.  (9  Ooim,  487.) 
And  bacioie  lie  haa  aach  right  it  iloaa  not  aaetaiwiiy 
low  that  he  can  eocaciite  all  other  prooeaa  i>  ft  adt  hi  wUoh 
he  ii  ft  pftity;  Ano^rtng  he  ooold  nac  chsi^  laea  te 
the  aenrice  of  the  lummoos,  that  doea  ftol  the  jo4g^ 
nsent  and  esecutioft  lor  the  arreat  under  whioh  the  acdan  ia 
hroughL 

Bjf  fla  Cmtrtt  StrraBai.Aini»  J.  Two  quaatioiiB  ariie  m 
thia  oaae:  lat  Whether  a  plainlii(  being  a  conatable,  oas le- 
gally aenre  ft  aamnoni  m  hia  own  fiiYor  f  9nd.  Whether 
the  letuiu  upon  the  fOBunona  can  be  hnpeaohed  in  thIa  w> 

tkmr 

The  first  question  was  decided  in  the  ca»e  of  ThtUk  v.  HunU 
(2  Cowen,  430.)  It  was  there  held  thai  a  plaintiff  in  a  jus- 
tice's court  might  serve  his  own  summons,  either  where  he  is 
himself  a  constable,  or  is  specially  deputed  for  the  purpose, 
in  analogy  to  the  case  of  a  capias,  where  no  bail  is  required, 
which  may  be  served  by  the  sheriff  when  he  is  plaintiff)  or  by 
any  other  plaintiff  by  ipeciai  deputation.  (4  Johns,  R.  486» 
Bennet  v.  FuUer,) 

I  am  inclined  to  think  the  constable  s  return  upon  the 
summons  was  not  traversable  in  this  action.  ThereHnriH 
though  false,  gave  the  justice  jurisdiction  of  the  person  of  the 
defendant ;  for  the  act,  (Statutes,  yoL  6^  280  c. }  8|)  pio- 
Tideathat  the  coDitable  serving  the  summona  aball»  vpoii  the 
oath  of  his  offiooi  return  thereupon  the  time  and  manner  of 
exoeutinff  dieaatnew  and  nn  his  nametheielo:  and  in  caas 
the  defendant  does  not  appear  at  the  tune .  and  place  appoint- 
ed ui  aoeh  auinmoo%  aiid  it  ffaall  appear  by  the  letum  en- 
doraad  thereon  that  the  annunona  was  penonaUy  aerved*  the 
iustioe  shatl  then  urooeed.  dec  The  return  of  the 
ia  the  eyidence  upon  which  the  atatnte  authoriiea  and  re- 
quirei  the  juatioe  to  piooeed.  He  must  therelbrs  obtain  ju-* 
iWKction  of  the  defendant's  person  by  virtue  of  the  return ; 
and  the  judgment  which  may  be  subsequently  rendered  will 
protect  the  inagisli'ate,  the  party,  and.  the  officer  who  may  be 
instrumental  in  enforcing  it    The  constable's  return  is  con- 
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Hi  CWK)!  traverse  the  truth  of  it  by  a  i^ei^iil  ibatemen^llir  ^SW^M^A 

Ami  I  Mnnb  4tt.> 

Tibs  wit  of  jBMgdwIion  in  a  Muvt  Mderuig  « jtifl^wnBN 
BW|r  be  AaWm  ooUBtmUy  'wliMmr  any  benefit  or  yoiee' 
tkmk  wam^wdmlSkfjfadgmmL  II  etedinillie  judgnMiA 
mimmwM  fwUrn  mA  Toid ;  wdA  m  caae  of  a  limited  and  sp*- 
did  jvrisdietion,  the  magistrate  and  ail  others  oonceroed  in 
enforcing  the  judgment  would  be  trespasj^ers.  {Bigebw  v. 
Steams,  19  Johns.  R.  S9.  15  Johns.  R.  121.  EUio^i  v.  ^ 
Pearsall  and  <f  others,  I  Peter's  U.  S.  Rep.  340.)  But  where 
the  court  has  jurisdiction,  and  the  pro^^eedings  are  regular 
on  the  face  of  them,  trespass  will  jiot  lie.  (1  Chitty's  PL 
iS4.  Warner  V,  She4,  10  Johns.  R.  J  38.  1  Wendell,  im) 
That  the  mdividanl  wiio  made  the  false  return  w:\s  the  plaia- 
tiflf  in  the  suit,  caunot,  that  I  perceive,  alter  the  case.  The 
party  mnred  has  a  perfect  remedy  by  an  action  for  the  false 
return ;  or,  if  the  defendant  acted  wilfiitty  aid  corrupUy,  ho 
iKphoidy  bp  punitM  criminally,  on  an  indictment  6r 

The  defendant  muitiiavejm^gnaBnt . 


LooM»  vs.  SwfCK. 


'^Tb^  ^w^e     o^tifl^fc  ^f  aii9^^';i  ^^|fld  ot  tbo  J^adnwi  p^p*      action  of 

«mnit  viftall 

the  indnr<  m''nt^:  and  a!](:;^afbns  confajDod ip tlw  ^ ;  ft nfisnnee  ill  tbo  Meond^oaBt to IIm 
«UM»lk>u»  in  Uie  fint  it  wiiBeiait 
WbflBBvta  AeftHteo«nl(irmd«ebniiioii  iBuslta^,  H  ,WMAlkl|ed,  in  Iho  mtredootory  put 

ofit,  thiat  [)'.iiul:,!'',v;L :  P- irr ' rr ha 1 1 1 ,  \v!iirh  \v:ih  < imiftrr!  in  thi' ht,-con(i  anr!  triird  counts,  but 
the  words  were  alleged  to  ibave  been  t^oken  ia  mnother  discoune  of  and  ooooenuny  tho 
■li<iHiff**iafc»  bosinMs  ofm  nwehaot,  And  of  and  eoacenuiyhkiwid  boolu  of  Maoimt  wUoh 

ne>  \ei>i  TT'th  hi-^  c-iistonv^r'^  and  other;,  a.s  surh  m>'rr?i;Lnt  as  ■nnMldl,'* H  WmIhIi^  tfhftt  fll6 
leqqmet(»)iM^piloat«^iii^0qQcianl  toQmrctlie  detool* 
▲  nbfaim  iioathMndtaBB^  laid  b  tfie  decbimtioo :  if  tepvofti  ma* 

«7i3i  ^  lis  M 
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rrTicA,        The  denlaration  oootaiMd  tfame  counts.  In  tho  indoee- 

•      August.  1839.  1^  ^j^jjjQj^  1^  ^  jij^^  ^ 

T^Sr    and  k>i^belire>  tbefkliioliff  was  a  99iercAa«<  • 
Uog  good%  wms  aad  BaftrohandiiB}  and  as  such  menfauH 
lwpthflpeat»  just  aadtw  booka  of  acooaat  with  hkcwrtow* 
an.  Tba  oouiK  thmpnmMdad  toaettabllie  fpaak^ 
the  words  which  were  chaxged  to  have  been  sp^oea  in  tha 
ssoofuf  pnaoD. '  ThessooiuloooiitGfaaigeathewmdstohave 
been  spoken"  of  and  eoaeeniiay  the  phuntiff  in  hii  trade  and 
bawBeii  of  a  magehant^  and  of  and  eonomii^hfaaaid  hooka 
ef  aoaoimt,  which  he  the  said  plaindfr  kept  wMihis  unatoi 
ers  and  others,  as  such  merchant  as  aforesaid  *  Thb  woida 
f  were,  **He  keeps  a  false  book;  he  keeps  dishonest  books; 

he  keeps  false  accuuiils  ;  he  keeps  dishonest  accounts ;  be 
keeps  false  account  books;  Loom  is  keeps  false  books; 
'8quire  Loomis  keeps  false  books  ;  Mr.  Loc>mis  keeps  false 
books;  Tom  Loomis  keeps  false  books;  Looinis  hrxuks  have 
been  proved  f  ilse  before  'Squire  Van  Doozer;  Loomis'  books 
have  been  blacked;*  The  introductory  part  of  the  third 
count  is  similar  to  that  of  the  second.  The  defendant  plead- 
ed the  general  issue  and  a  special  plea  of  justiiicatioD. 

The  first  witness  called  being  about  to  relate  a  conrersa. 
tion  between  the  deiendant  and  UaMelf  respecting  the  plana* 
tai^when  tha  pkdntiff  was  not  pfeienl»andin  wfaieh  the  phD» 
tiffveas  spoken  of  in  the  third  person,  as  Ae»  dea  the  ooonBel 
I6r  the  defendant  obieeted  to  his  teatimonj,  on  the  gnraad 
that  there  was  no  nvennaatin  tbeaecood  or  third cowts  that 
tfaeplauliff  aCthelinM^  d^  was  aanrdhonl/  nor  waa  there 
any  refennee  in  tfiosa  cowIb  to  that  part  of  the  first  count 
whieh  alleges  thai  the  plaintiff  waa  a  inssdHat  The  judge 
owmled  the  oljection*  aad  reeeived  the  tastimoDy.  (9ever> 
al  witaassos  wace  oaUed,  and  many,  though  not  all  of  the 
wordi  laid  in  the  declaration,  were  proved.   Bfany  words 
were  proved  not  chai^d  to  have  been  spoken.    The  jury 
'  found  a  verdict  for  the  plaintiff,  wilii  $125  damages;  which 
was  now  moved  to  be  set  aside. 

C,  Bronson,  (attorney  general,)  for  the  defendant.  All 
the  evidence  in  the  case  applies  to  the  second  and  third 
4x>uats,in  neither  oi  which  it  ia«tated  that  the  phunti^  at  the 
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4ne  of  speaking  di»  i«oii3b»W0  a  iMr«^^  vtica, 

leferenee  to  tin  indooeaeat  fif 
intf  ftadniilledtlttt  sodiali^tm  iBtitf^  Esob  count  b 
a  declaration  must  be  perfeot  in  itnM;  or,  if  it^opendi  upon  a 

former  count,  it  must  expressly  refer  to  it   (1  Chltty^  PL 
381,  397.)   Tiie  words  were  not  proved  as  laid. 

/.  A,  S^eMcett  coaUra. 

By  M«  Oovrf,  Maroy,  J.  Defects  in  a  count  are  not  aided 
becau^  aaoh  coQut  is  found  in  a  declaration  with  another 
count  that  is  not  defective :  each  must  shew  a  sullicicnt 
cause  of  action.  But  in  declaring  in  actions  of  slander,  it  m 
unnecessary  and  unusual  to  preface  each  count  wiili  ail  the 
inducements  and  allei^tions  contained  in  the  first  Such  a 
mode  of  declaring  would  justly  merit  censure,  as  leading  to 
useless  prolixity  and  expense.  The  counts  which  follow  the 
first,  wanting  the  necessary  allegations,  will  not  be  cured  by 
the  first,  if  they  do  not  refer  to  the  allegations  contained  in 
the  mtrodootory  purt  of  the  fint,  where  these  allegation  are 
neoenary  to  be  Mated  to  show  a  caise  of  action.  The  ob- 
jection to  the  leeood  and  tfafapd  ooonte  of  the  decburalion  in 
tbif  eaae  ii^  that  it  is  not  avened  in  eitfier  of  them  that  the 
uhiBtiff wai  a  aMrrimif  Ualan  the  ohdnliff  **ftTtitmd  tha> 
ohaiaoter  the  words  ottered  by  the  defendant  are  not  action- 
able. It  is  not  dBipuled  but  that  a  proper  reference  in  these 
coonti  to  the  fint  coont  wodd  hafo  removed  the  objectiott. 
There  is»  hi  my  opinion,  ineh  lifeienceb  it  is  slated  hi 
each  of  them  that  the  defoidant  in  ahother  discourse  spoke 
and  published  of  and  concerning  the  plaintiff  **  in  his  trade 
and  bu-siuess  of  a  merchant,  arid  of  aiid  concerning  his  said 
books  of  account  whicli  he  kept  with  his  customers  and  oth- 
ers, as  such  merchant  as  aforesaid,"  dtc.  This  is  a  sufficient 
reference  to  the  inducement  in  the  first  count,  wherein  the 
plaintifl"  IS  stated  to  have  been  a  merchant  at  the  time  of  ut- 
tering the  slanderous  words,  to  cure  the  defect.  Tfiis  pre- 
cise mode  of  declarini,^  appijars  to  have  received  the  express 
sanction  of  tliis  court  in  the  case  of  Mott  v.  Cofnstock,  (7 
Cowen  654 ;)  and  it  is  in  conformiQf  to  the  precedents  in 
Chitty's  Pleadii^i,  (voL  3»  p.  m) 
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irttCA.       Thmif  al0»  an olijeetidn 'rtued  oft  tMn  iMIkiii  ofa 
1^  turn  between  Hie  irerds  itaHeii  m  tki  pteadin^  eoA  those 

^B^^  pitted  dii  the  trid.  TIdlofcgMhfii  toiM  ttfypBertokive 
>  been  mede  atlhe  triel>  anl  fhemfiire  canDof  aow  hft  otiarid* 
ered;  forurB  candot  lay  that  if  it  had^ftve  bMli  Mteil,  it 
could  not  have  been  obviated.  Besides,  it  seems  not  to  be 
well  lijunded  iii  iacl.  It  is  true,  words  very  different  from 
those  laid  in  the  declaration  were  proved  ;  but  some  of  those 
laid  were  the  same,  and  they  constituted  a  distinct  charge. 
Enough  was  pruved  as  laid  to  sustain  the  action,  and  the 
plaintiff  neful  not  prove  more.  (2  East,  438.  2  W.  Black. 
700.   2  baund.  74  b. 

Motion  for  new  trial  denied. 


BaowM  viu  DiAM  and  Enswobtvl 

A  eonTeymaee  cause  camo  before  the  court  on  a  ease  made  afier  a 

^  ^thd  ^  ^  clrciut  pD  two  issues  of  fiict,  where  a  verdict  was 

^^^iS^'Ltm^  ^ound  toT  the  defendants  on  one  of  the  issueSi  subject  to  the 
iMBt  itewinf  opimoa.of  this  court,  and  for  the  plaintiff  on  the  othea*  issue ; 
ance  to.iiAve  and  on  a  demurrer  to  four  special  pleas,  interposed  by  the 
faaai  intended  piaJntitf  to  two  avowries  and  coi^nizances  put  in  by  the  de- 
m  the  naiurij  fciidaiits  lu  tlui  dcciaiutiun  of  the  plaintiff  in  an  action  of 
of  a  mort^pe,  ^.g^levin 

iuto  in  lu  The  declaration  is  in  the  usual  form  in  an  action  of  replevin 
con«idered  aa      taking  Certain  goods  and  chattels,  the  property  of  the  plain- 

a  mortgaffc; 

and  not  bemg  ngiiterM  «r|aDMde4  wfll^  fti^tu^^ 

bona  fido  purchaser  for  a  Tajuabla  consideration  without  notirf>. 

On  an  insuc  in  an  action  of  rej^evitiy  in  which  the  pIUntiiT  to  an  avow-n-  for  rent  plead*,  de. 
Bjfnf  the  Rciain  of  tbn.  ImiOttm^  dfeoDjae,  thafenanoj,  and  the  aarippr^nt  tn  lln  |ilitnlMr 
ciridanoe  that  the  defendant  n  plf.-irt  holds  by  virtue  of  a  deed  from  llio  jj^rantiir  of  the 
pUtntHF,  executed  toljUm  as  a  secuntT  lor  the  Mkjmentof  nxmey,  and  that  the  conreyance 
to  the  olaintiflrwaa  recoiiB4ttnd  the  diMiA  to  wm4t§miKmt90  rapmMi  fitfUw tfw piltei 

tiff  ana  not  the  dt  f.  nil.int  <oa  Tcrdirt. 

A  plea  to  an  avowry  tiiat  tho  landlord  hold*  under  a  title  which  m  law  amonnta  to  amort- 
fage,  which  hasnot  Men  reoorded*  and  that  the  niamtiff  holds  under 'the  mate  pefMK  fmt 
whom  the  landlord  df-rivi  '^hip  tit]c,  a  bona  ode  jmrrhaan  tot  valnable  conndeatioo,  it 
good,  and  a  coinplMe>  WMwer  to  the  avowry. 

Wofdoeaioeliyl-awoMmten  iWhiIiIb.  tMMn—lianitAwia»th»  wlrttoa  eflwdloidiBA 
ttmatdoes  not  exilt; 

1%»ndo,  that  n  tMpu  ahatl  not  plead  ml  kahmt  m  UmttmU^i  wgifimirtiy  whew  tkete  m 


Digitized  by  Google 


%t       «tATs  OF  mw^tmrn^ 


309 


tiff.  The  defendant  Dean  avbtvs,  and  t!\e  defendant  Ens-  utica, 
worth,  as  his  bailifl,  makes  cognizance  in  foiu-  avowries,  &c. 
differing  in  form,  but  ar2:reeing  in  substance.  In  the  first  Btumi 
avowry  it  is  slated,  that  one  Peter  W.  Dyer  being  lawfully 
seized  of  a  good,  absolute  and  indefeasible  pstate  of  inher- 
itance in  fee  simple,  of  a  certain  farm  in  tho  declaration  men- 
tioned, by  indenture  bearing  date  13th  March,  1823,  for  the 
consideration  of  f 550,  did  grant  and  conTey  the  same  to 
Dean,  (the  atrowaat)  and  to  his  hein  and  mUgnt  lcyrever» 
Whereby  Deftn  became  seised*  4te,  And  beii^  bo  leiaedy  kt 
ott  the  same  day  demised  the  same  pfetnMeit  which  premisei 
wefe  holden  under  such  demise  for  thfed  ^^em,  ending  on  the 
iMi  MuAt  199^  M  and  iMider  «t  eertah  yeariy  rent,  lo  wit» 
tfa«  ftttt  o#  WjS^f  fMLjnble  oa  the  laih  Bf«raii  annuaQyi 
aiid  beorniM  fSMO  of  the  tent  tfofenid»  for  oiae  yiMur  end* 
ii^  OB  dM  laft  Staitth,  Ifltt,  was  due  and  hi  anear  to 
fhtok,  ha  w«II  UTo^  and  Bttwortb  wall  aeknowkdges  tha 
taking,  dtob  and  justly,  ^  as,  and  for  and  in  the  aama  of  • 
distress  for  the  rant  so  due  and  In  arraar,  dfca;  wherefoaro 
pray  judgment  and  a  return  of  the  goods,  te.  The 
second  avowry  is  like  the  first,  except  that  the  demise  is  for  ten 
years.  The  third  avowry  differs  from  the  others  in  stating 
that  the  deed  oxecuted  by  Dyer  to  Dean,  was  an  indenture 
by  way  of  mortgage,  and  that  by  an  agreement  entered  into 
between  the  {^ties  thereto,  the  same  was  to  be  defeasible 
upon  the  payment  of  $550,  together  with  thr;  rent  revscrved 
nnd  to  accrue.  The  fmirih  avowry  is  like  the  se  cond,  except 
that  it  states,  in  addition  to  the  facts  set  forth  in  the  second, 
an  assignment  of  the  demised  premises  from  Dyer  to  Brownt 
the  plaintffi-  'i'  '    '  •       *  ; 

To  these  avowries  the  plaintiff  put  in  six  pleas.  In  thtf 
firti^  fas  denies,  the  seisin  of  Dean,  the  demise  to  Dyer,  the 
HslMttoy  of  DfBT,  and  the  assignment  of  the  demned  praad* 
MS  to  Um,  the  pfadntiK  In  the  sseoiidl  he  dkges^  liiAf  on  the 
4th  Afirft,  Dyer,  by  mdenHore  for  the  tsonMaaliott  of 
WiWm^  gtMbd  and  conveyed  to  faim  the  form,  which  uidan» 
ttHtB  was  OA  4ie  same  day  fteknewkx^ed,  and  on  fhe  MRk 
Apifl,  1898k  leeorded  in  the  tSkA^  d&ee  the  county  of 
Oll^ ;  and  deiqring  tfie  grant  of  (he  preodaealo  Dean,  and 
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uTicA.  the  dflmMB  to  Dyer.  In  the  third  plMwki  awmr  to  the  first 
'^^Tll^'  avowry,  Jbe  aays»  if  Dyer  did  oomrey  to  Daao  aa  aUej^ad 
in  the  avowry,  Dean  haa  not  procured  the  conveyaDoe  to 
be  xeoorded;  he  then  aeta  forth  the  makuig  and  leooid- 
jag  of  the  oonveyanoe  to  him,  aveia  hunaelLto  be  a  bona 
fide  and  innocent  purchaaer  for  the  euro  of  #1845,  actually 
paid,  without  notice  of  the  previous  oomreyanoe  to  Dean ; 
and  that  he  entered  and  Uxk  poawniop  of  the  pramiaee.  In 
the/earl^  plea»  in  answer  to  the  seoood  avowry,  the  plaintiff 
says,  that  if  such  deeds  were  executed  between  Dyer  and 
Dean,  they  are  not  recorded  according  to  the  form  of  the  stat- 
ute ;  and  that  on,  &c.  a  deed  was  executed  of  the  said  farm 
to  him  the  plainliiT,  and  recorded,  &c.  as  the  last  plea.  In 
ihaffth  plea,  in  answer  to  the  second  and  fourth  av  uvries, 
the  plaintitf  says,  that  if  the  deed  and  lease  set  up  in  tiie  avow- 
ries were  executed  between  Dyer  and  Dean,  they  were  so 
executed  as  a  mortgage  to  secure  $5jO  with  interest,  to  he 
paid  in  ten  years,  and  that  the  same  have  not  been  recorded  ; 
he  flien  avers  the  deed  to  himsolf  the  rerording,  &c.  In  tlie 
s-iJ-ih  plea,  in  answer  to  the  third  avowry,  the  plaintilf  says, 
that  the  said  indenture  of  mortgage  and  lease  are  not  record* 
'  ed,  and  that  on,  dec.  i>e  became  a  bona  fide  purchaser,  6ce» 
without  notice,  became  seised,  setting  forth  the  deed  to  Inn^ 
its  record,  and  that  he  entered  into  posaesaion  of  the  pre* 
mises. 

To  the  first  plea  the  defendants  joined  issue ;  to  the  Mcond^ 
tkirdt  fourth  and  they  demurred ;  and  to  the  tueA  tluj 
refdiedythat  the  plahitifl(  at  the  time  of  the  conveyance  to  hhat 
had  notice  of  the  previous  conveyance  to  Deaiv  and  that  the 
premises  were  hoiden  under  him  by  leaser  concluding  to  the 
country. 

.  The  issues  of  fiict  joined  on  the  JHt  and  MtxA  pleas  wm 
tried  at  the  Otsego  circuit  in  September,  1827,  before  the 
Hon.  Samuel  Nelson,  one  of  the  circuit  judges.  On  the 
trial  it  appeared  that  on  the  13th  March,  li323,  Peter  W. 
Dyer  haviriL^  borrowed  ol  the  defendant  Dean  $550,  execut-  » 
ed  to  him  an  absolute  deed  of  the  farm  uu  wiiich  the  distresM 
in  this  cause  was  made,  and  took  back  a  lease  from  Dean  for 
the  term  of  ten  years,  in  which  w<is  r^rved  an  annual  leot 
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of  $38,50,  and  which  cont:\inod  a  covenant  that  on  the  re-  tjtica, 
paYineiit  of  the  $550,  with  the  interest  or  rent  reserved,  that  ^^S^^ 
Dean  should  re-convey  the  farm  to  Dyer.    Neither  of  those  Brnwu 
instruments  were  rrcorded,  it  having  been  agreed  at  the  ex-  nJia. 
ccution  of  them  that  the  transaction  should  be  kept  a  secret 
In  addition  to  the  conyeyanoe  of  the  hxm.  Dyer,  together 
with  one  Fanham,  his  partner  in  trade,'  executed  a  bond  to 
Dean  to  secure  the  payment  of  the  $550,  with  the  interest 
IhereoC  Dyer  paid  the  interest  in  1824  and  On  4th 

April,  1626,  Dyer,  for  the  consideiatioQ  of  $1845,  paid  or 
secnred  to  be  paid  hy  negotiable  notes,  conveyed  the  farm  to 
the  plaitttiC  which  conveyance  was  duly  recorded;  notice 
of  tfaa  p»viou8  eonveyanoe  to  Dean,  and  of  the  lease  from 
Bean  to  Dyxnr,  not  bong  brought  home  to  the  plaintiff  .  On 
the  18th  May,  1686,  Dyer  and  Famham  having  failed.  Dean 
made  a  diitiess  ibr  the  rent,  which  became  due  on  the  lease 
on  the  18th  March  precedmg;  for  the  taking  of  which  distrese 
this  action  was  brought*  ' 

The  evidence  shewing  the  nature  of  the  transaction  be- 
tween Dyer  and  DotUi  was  objected  to  on  the  trial  by  the 
defendants;  because,  1.  In  an  action  of  replevin,  the  tenant 
is  not  allowed  to  dispute  the  title  of  his  landlord  under 
which  he  has  entered  into  possession ;  2.  That  the  plaintiff 
having  entered  \indcr  Dyer,  is  estopped  by  the  indenture  of 
lease  executed  to  htm  by  Dean ;  3.  That  the  relation  of  land- 
lord and  tenant  having  been  shewn  to  exist  between  Dean 
and  Dyer,  and  the  plaintifl'  having  entered  under  Dyer, 
though  by  an  absolute  conveyance  in  fee  in  law,  must  be  re- 
garded as  the  tenant  of  Dean ;  4.  That  the  evidence  offered 
substantially  went  in  support  of  the  pleas  which  were  demur- 
red to ;  and  d.  That  the  issue  joined  upon  the  sixth  plea  was 
an  immaterial  issue,  and  ought  not  to  be  tried.  The  judge 
<lecided  he  would  receive  the  evidence^  sulject  to  the  opinion 
of  this  oomt  onacaseto  be  made;  and  after  the  evidence 
was  dosed,  the  jury,  under  hb  direclion,  found  for  the  defen* 
dams  on  the^rsf  issue,  and  assessed  the  damages  at  843,75 ; 
and  for  the  plaintiff  on  the  nxA  issuet  sukjeet  to  the  opinion 
of  this  court'  ; 

The  cause  was  aiguod  by 


* 


August,  I82S. 

X  4*  CoUim^  £or  detedanUb 

The  following  cases  were  cital:  For  the  plaintiff,  1  R. 
L.  370,  §  4 ;  id.  373,  M ;  1  Chitty's  PI.  50ti ;  Archb.  PL 
842  ;  8  Johns.  R.  108  ;  14  id.  204  ;  id.  555 ;  2  Cowcn,  3x>  I ; 
2  AtL  276 ;  3  Veaey,  478 ;  2  Johns.  C.  R.  182  ;  5  Coweq, 
135;  7  iH.  450.  For  the  defendants,  3  Common  JL#aw  Rep, 
167;  1  Holt,  489,  n.;  1  Chitty's  Fl.  .5f>l  :  2  Wils.  208,  n.; 
Ld.  Raym.  1550;  Strange,  817;  7  T.  B.  539;  IQ  East, 
950;  4  Made  d&  Sel.  847  $  5T.  R.4;  3  Ves.  jun.  696; 
1  Johm.  Caa.  00;  16  loliDi.  R.  110;  5 Cowen,  128;  7 id- 
99Sf  687;  4  id.  738;  81:^11  00  Vend.  J534 ;  16  Johns.  R* 
969;  80  id.  61. 

By  Me  ComH,  8avaov,C.  J.  At  the  circuit  there  \rere 
two  imiee  to  be  tried,  yh,  on  the  first  and  six^  pleas.  The 
judge  duected  the  jury  to  find  the  issue  on  the  first  plea  for 
tile  defendants:  they  did  so,  and  assessed  the  damages  at 
#48,78^  and  under  his  (fiiection  also  Hiey  found  fta  Issue  on 
iie  sixth  ptea  for  tiie  plaintidr,  subject  to  the  opinion  of  tids 
oourt  We  are  now  called  upon  to  render  judgment  upon 
dns  vendict ;  I  wfll  tlicrefore  state  the  several  findings  of  the 
jury. 

Upon  the  first  issue  they  find  (to  negative  the  pica)  that 
William  Dean  was  seised  as  averred  in  his  avowries,  and  leas- 
ed the  premises  to  Dyer,  who  held  the  same  as  tenant  to 
Dean ;  and  that  tiie  plaintiff  Brown  held  as  the  asffignee  of 
Dyer,  and  as  tenant  to  Dean,  and  they  assessed  the  defend- 
ant's damages  to  842,75 ;  and  upon  the  sixth  issue  Aey  find 
that  the  indenture  ]iy  way  of  mortgage,  and  the  indenture  of 
lease  given  by  way  of  defeasance,  mentioned  in  the  third 
avowry,  were  never  recorded  according  to  law ;  that  Dyer 
being  in  possession,  and  claiming  to  be  seised  in  fee  simple, 
the  plaintiff  having  no  notice  of  said  deed  and  defeasance,  on 
the  4th  April,  1826,  became,  and  was  the  purchaser  bona 
fide  of  said  premises  from  Dyer,  for  the  full  value  thereof ; 
and  tliat  Dyer  and  wife  conveyed  to  him,  and  his  deed  was 
recorded,  by  which  lie  became  seised  in  fee  of  the  said  pre- 
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From  the  6cls  as  pvovad  on  the  trial,  the  caaa  la  ample  otica, 
Md  pkia.  By  the  4Ul  coMmtta^^^  iMt  (1  R  L.  870»  i  4,) 
every  deed  and  coeveyaoce  of  kode  in  oertam  ooontiea  of  ^b^^^ 
thia  8tate»  (amoog  which  is  Otaego  ooonty,  where  the  piemp  ^J* 
ises  are  situated,)  after  the  1st  February,  1799,  ahail  head- 
judged  fraudulent  and  void,  against  any  subsequent  bona  fide 
purchas^^r  or  moi  tgarft'c,  for  valuable  consideration,  unless 
the  same  be  recorded  io  ihc  clerk's  oillcc  in  said  county,  be- 
fore the  recording  the  deed  or  conveyance  under  which  such 
subsf.Hjnent  purchaser  or  mortgagee  shall  claim.  By  the  act 
concerning  mortgages^  (1  R.  L.  373,  §  3,)  every  conveyance 
which  appears  by  any  other  instrument  to  have  been  intend- 
ed as  a  security  in  the  nature  of  a  mortgac^e,  though  it  be 
absolute  ia  its  terms,  shaii  t:^  considered  a  mortgage,  and  lia- 
ble to  be  resgijitered  as  other  mortgages ;  and  that  it  shall  not 
have  the  advantages  given  to  mortgages  unteas  thedefeaaance 
be  abo  registefed. 

The  conveyance  from  Dyer  to  Dean,  thoiifgh  abaolute  in 
its  terms,  being  accompanied  by  a  writing  operatiqg  aa  a 
defeasance,  acoordmg  to  the  statute  last  ctted,  must  be  con- 
aidemd  as  a  mortgage  between  the  parties ;  bat  not  beiiig 
ngistered  as  a  mortgiige,  was  inoperative  and  void  as  againat 
the  plaintift  who  was  a  bon^  fide  purchaser  ibr  Taluable  con* 
lideratiaa  The  fimt  isaoe  in  Act,  therefore^  which  was  found 
for  the  defendants,  should  have  been  for  the  plaintiff;  Dean 
having  been  originally  but  a  mortgagee,  and  never  aeiiwd  in 
fee  of  the  premises,  nor  did  tlie  legal  relation  of  landlord  and 
tenant  exist  belween  Dean  and  Dyer ;  much  less  did  it  exist 
between  Dean  and  the  plaintifi  Brown.  Whether  it  is  com- 
petent for  a  mortgagor  and  mortgagee  to  create  between 
ihcm  the  relation  of  landlord  and  tenant,  and  to  give  the 
mortgagee  a  remedy  by  distress  for  the  interest  or  principal, 
it  would  be  useless  to  enquire,  because  the  question  here  is 
not  between  those  parties.  Conceding  therefore,  for  the 
sake  of  argument,  that  it  may  be  done,  (on  which  question 
however,  I  give  no  opinion,)  the  rights  of  these  parties  would 
not  be  affected  by  it ;  for  though  the  deed  and  defeasance 
operated  between  the  partiea  as  a  mortgage^  yet  as  between 
.  You,  m    .  S7 
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urrcA,  the  plaintiff  and  Dean,  the  supposed  mortgagee,  those  (nstru- 
Auguau  iS^.  meats  are  of  no  more  force  than  mere  blank  paper.  Dean  hat 
his  remedy  against  Dyer  on  his  covenant  to  pay,  and  agiungt 
▼.  Dyer  and  Fambam  upon  their  bond,  but  then  it  no  lien  or 
chaige  upon  the  land.  The  moment  Dyer  conveyed  to 
Brown,  tbe  plaintiff,  and  his  title  was  perfected  by  the  record- 
Iqg  bis  deed,  all  the  previouB  oooveyanoes  by  deed  and 
lease  became  nuDities^  and,  as  respects  this  cause,  have  no 
exbtence  hi  fact  Tbe  jury  should  hare  been  so  instructed, 
and  instead  of  finding  that  Dean  was  seised  and  leased  the 
premises  to  Dyer,  wlio  thereby  became  tenant,  and  that  such 
tenancy  attadied  to  Brown,  tbe  plaintiff,  the  issue  sliould 
have  been  found  for  the  pUdntiff ;  and  as  the  verdict  was  taken 
subject  to  the  opinion  of  this  court,  the  finding  of  the  jury  will 
be  corrected  on  the  record. 

The  plaintifT  is  clcariy  euiitled  to  judgment  upon  the  facts 
as  they  appeared  in  evidence.  Rut  as  they  appear  upon  pa- 
per in  the  Rm  111  of  a  demurrer  book,  lliey  are,  by  the  incrcnu- 
ity  of  the  pleaders,  so  involved  in  the  mazes  of  special  plead- 
ing, that  a  considerable  portion  of  patience  and  ptirseverance 
has  been  found  necessary  to  disentangle  them.  [The  Chief 
Justice  here  enters  into  a  minute  examination  of  tbe  plea- 
ings,  and  then  proceeds  as  follows :] 

One  general  demurrer  is  put  in  to  four  pleas,  and  special 
causes  are  assigned  to  each,  which,  however,  all  involve  the 
mam  question,  viz,  whether  the  deed  and  lease  executed  be* 
tween  Dyer  and  Dean,  taken  together,  ooostituie  a  mort* 
gage,  and  if  so,  then  as  the  mortgage  was  not  registered  or 
recorded,  and  as  the  plaintiff  had  not  notice  of  it  previous  to 
Ilis  purchase,  whether  it  is  ^radid  as  against  him  1  On  tbe  part 
ef  the  delendants  it  la  contended  that  Dyer  was  Dean^s  ten* 
ant,  and  that  the  plaintiff  purchasing  from  tbe  tenant,  comes 
into  his  place,  and  is  estopped  from  denying  title  m  Dean. 

It  is  contended  by  the  defendants  that  the  second  plea  is 
bad  because  h  does  not  trayerse  the  denuse  in  tbe  first  avow* 
ry,  but  attempts  to  introduce  a  collatenkl  issue.  Whatever 
In  pleading  is  not  denied  is  admitted ;  bnt  a  party  pleading 
may  admit  the  facts  stated  in  the  pleading  which  he  professes 
to  answer,  and  then  aver  matter  in  avoidance.   So  here,  the 
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plaintiff  might  say,  I  admit  tint  tbo  deed  snd  lease  eel  Ibrdi  ^  wiflAi^ 

in  the  avowry  were  executed,  but  they  were  never  recorded, 
and  subsequently  I  became  a  bona  fide  purchaser  for  valua- 
ble consideration.  The  latter  facts  arc  a  cuai[)if  te  answer  to 
the  avowry,  and  shew  that  there  was  no  tenancy  as  to  the 
plaintitf,  or  as  to  the  premises  afier  his  connection  with  them. 
This  is  also  an  answer  to  the  ohiectioii  that  the  pleas  slicw  a 
dissei-^in  .of  the  landlord  by  the  tenant.  By  the  allegation  of 
the  sale  to  himself,  ihe  recording  of  his  deed,  and  that  if  any 
such  papers  were  executed  as  are  set  forth  in  the  avowries^ 
they  were  not  recorded,  all  ideas  of  landlord  and  tenant  and 
dcnnised  premises  vanish.  The  same  facts  are  an  answer  to 
the  objection  that  nil  habuit  in  ienementis  is  a  bad  plea,  and 
that  the  lease  being  by  indenture  ia  an  estoppel.  If  the  lease 
was  a  valid  instrument  as  to  the  pkinti^  tfaeee  objecliona 
wodd  be  oondoeive.  In  the  case  of  Swttiiian  t.  Simdibig^ 
(8  Wik  308  to  91$))  the  lobjeet  was  much  diasused.  and  tha 
eondoibn  of  the  court  waa  that  such  a  plea  18  bad.  But  the 
tenant  may  deny  the  demifla ;  and  even  if  the  pleas  were  had 
winch  deny  the  title  in  Dean,  there  would  be  enoqgh  left  to 
destroy  the  alleged  right  of  distress.  But  my  answer  to  these 
olijectioDS  is,  that  those  rules  are  applicable  to  cases  of  real 
tenancies ;  that  if  they  can  be  enforced  here,  they  virto^Uy 
repeal  the  statutes  ;  that  here  nothing  like  a  tenancy  exists. 

I  am  of  opinion,  therefore,  that  though  these  pleas  may  be 
informal,  yet  they  are  substantially  good,  and  that  the  plaintiff 
is  entitled  to  judgment  upon  the  demurrers  and  the  whole 
record* 

Judgment  for  piaintifil 

Justices  SuTiiBBLANo  ao  Mabcy  did  not  hear  the  argument| 
and  gave  no  opinion. 
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CAiSt  Uf  THE  SUPREME  COVWT 


Awmttfffef     EfitOB  from  the  New- York  couunon  pleas.    Holden  sued 

the  payroenl  of  ,       •       i  ,    ,         .  ■  r  jt 

xmtto  ftlMKl-  Kugf^Mes  in  the  court  bcluw  in  an  action  ui  covenant,  and 
IflH,  who  m-  declared  on  an  iiistriimf  iit  under  seal,  bearing  date  3d  May, 

(^fea,  in  csise  »  n  j  r 

of  de&ult  by  182d,  executed  by  Kugglt?;,  attached  to  anoth  r  executed  by 
juJuT^l^the  GJrove  Goodrich.  Goodrich  had  hired  of  Holden  certain 
iuBidmcfjukd  rooms  in  a  dwelling  house  in  the  city  of  New- York,  for  the 
^'cooditkni  V^^^  ^^^^  ^      May,  1826,  at  the  yearly  rent 

•ad    agree,  of  $150^  payable  quarterly,  and  csonvenantcd  to  make  punctual 
wiUi.  payment  of  the  rent,  in  manner  aforesaid,  and  to  surrender 


«otic«S"noif  prenaiges  at  the  expiation  of  the  term  in  as  good  state  and 
pftjment  m  Condition  as  reasonable  use  and  wear  thereof  would  permit, 
imwf  of  a  de.  dama^ies  by  the  elements  excepted.   Underneath  this  cove- 

mand     being  '  ^ 

mda  of  th»  nant,  Rngglcs  subscribed  another  covenant,  acknowledgnig 
tenant  jiu^  thst  Ibf  sud  consideiation  of  the  lettmg  of  the  premises,  he 
vpoo  UMknd.  had  become  surety  for  the  punctual  payment  of  the  rent  and 
the  ^teaaDt't  perfonnance  ci  the  covenants  to  be  paid  and  performed  by 


and  k  Goodrich ;  and  if  any  default  should  be  made  therein,  he 

Dot  exoncra.  t  r  □  •     «       •  .  w  .  .  , 

from  hu  cove-  promised  and  agreed  to  pay  unto  Holden  suoi  sum  or  sums 

Se***iaSonJ  ^omy  88  would  be  sufficient  to  make  up  such  deficiency, 
«m  Nquest,  i«-  s^d  fuUy  satisfy  the  conditions  of  the  agreement,  without  re- 
quiring  any  notice  of  non-payment  or  proof  of  the  demand 
being  made.  The  plaintiff  averred  that  Holden  made  default 
in  the  payment  of  a  quarter's  rent  due  the  1st  February, 
1827,  and  demanded  the  same  of  the  defendant.  The  de- 
fendant pleadt  d  that  on  the  10th  February,  1827,  he  requested 
the  plaintiff  to  proceed  immediately  in  the  collection  of  the 
rent  then  due,  by  distraining  sufficiency  of  goods  and  chat- 
tels, then  possessed,  occupied  and  used  by  Goodrich  in  the 
'  premises,  (which  he  enumerated,  and  averred  to  be  in  the 
possession  of  Goodrich,)  to  pay  the  rent,  and  tber^y  relieve 
him  (the  defendant)  from  his  liability  as  surety  ;  but  that 
ihs  plaintiff  refosed  so  to  do,  although  he  well  knew  that  tli» 
ciieunutances  of  Goodrich  were  becoming  desperate^  and 
that  the  rent  could  not  be  collected  of  him  by  any  other 
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process  than  by  distress.  He  further  averred  that  Goodrich  utica,_ 
has  become  rind  was  a  bankrupt;  wherefore  he  prayed  judg-  ■A-**f«*'» 
ment,  &c.  The  plaintitF  demurred,  and  the  defendant  join- 
ed in  demurrer.  The  common  pleas  adjudged  the  plea  to  be 
insufficient  The  cause  was  then  tried  on  the  plea  of  the 
general  issuer  and  the  damages  of  the  plaintiff  were  assessed 
at  •4A|90  i  iipoo  which  a  judgment  was  eotered  for  the  plaiih 
tifi: 

P.  RugglUf  for  the  plaintiff  in  error.  A  surety  is  discharg- 
ed* where  a  creditor  neglects  to  collect  his  debt  of  the  pna- 
oipal,  after  bei^g  requested  to  do  it  by  the  suretyt  and  the 
debt  is  lost  by  such  neglect.  So  it  was  held  in  the  cases  of 
Pom  Packard,  (13  Johns.  R.  174.)  and  Sing  w.  Baldwin, 
(17  ki.  387 ;)  and  this  case,  it  is  supposed,  comes  direcdy 
withia  the  principle  on  which  those  casss  were  decided.  The 
principle  is  general,  and  is  not  controlled  by  the  species  of 
obQgalioh  by  which  the  surety  is  boond.  The  right  of  the 
creditor  to  diHrain  night  have  been  a  principal  indnoement 
lo  the  defendant  in  becomin*^'  the  surety. 

D*  K  Shepard,  for  defendant  in  error.  A  man  may,  with- 
out eantideraiiont  enter  into  an  express  covenant,  under  hand 
and  seal,  to  the  performance  of  which,  he  is  at  all  events 
bound.  (Esp.  N.  P.  269.  S  Burr.  1687.  2  Ld.  Raynv 
1477.)  Where  there  is  an  express  covenant,  there  must  be 
an  absolute  performance,  nor  can  it  be  discbaigied  by  any 
edlateral  matter  whatever.  (Strange,  768.  5  Cowen»  272.) 
The  defendant  covenanted  to  pay  without  requiring  any  ef- 
fort on  the  part  of  the  plaintiff  to  obtain  the  rent  of  the  tenant ; 
to  compel  him,  therclurc  to  proceed  against  his  tenant  was 
repugnant  to  the  very  terms  of  the  covenant,  which  may  have 
been  designed  to  prevent  the  necessity  of  a  recourse  to  any 
other  means  of  obtaining  the  rent.  Covenants  must  be  con- 
strued according  to  the  intent  of  the  parties,  and  if  doubtflU, 
they  must  be  taken  most  strongly  against  the  covenantor. 

By  [the  Court,  Sutherland,  J.  This  case  appears  to  me 
not  to  fall  within  the  principle  established  in  the  cases  of 
Faina  v.  Packard,  (18  Johns.  R.  174,)  and  King  v.  Baldwin, 
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unoA,    (17  Jdui.  R,  aB4»)  It  ms  dwM  held  IImI  if  aa  aUfgoa  «r 
hoMer  of  a  im>Ib  whQ  it  reqnasted  bj  tlie  8i3ret]r  to  proceed 


without  dflkiy  and  eoHeet  the  money  from  tfte/vrtnqpoA  who 
ietheDaolvont»ielbieaoriiegloelMtofirooeedi^ga^  prii»i 
ctpa]»  whb  aftarwarda  beooaaea  infolveiitt  the  suiieCy  vfll  ho 
discharged.  These  cases  proceed  upon  the  principle  that  the 
creditor  is  under  an  equitable  obligation  to  obtain  payment 
from  ihc  principal  debtor  if  he  is  able  to  pay,  and  not  from  the 
surety,  and  that  such  is  the  essence  of  ihc  cojUi  aci ;  and  if  the 
creditor,  after  an  explicti  rc(]uest  by  the  surety,  refuses  to  pro- 
ce«l  against  the  principal,  aad  thereby  tht*  means  of  obtaining 
the  dcl>t  from  the  principal  are  lost,  the  surety  is  exonerated. 
In  botli  those  cases  the  suits  were  brou^rhi  njjon  promissory 
notes  made  by  two  defendants,  the  one,  howrvor,  hcwvj^  onlv  n 
surety  ;  therc  was  no  special  contract  or  covenant  on  the  part 
of  the  sureties  ;  they  merely  signed  the  note  with  their  prin> 
dpal ;  there  is  an  implied  promise  or  undertaking  under  such 
dicumstaDoes,  on  the  part  of  the  creditor,  that  he  will  pros- 
ecute the  principal  whenever  the  surety  shall  request  it,  and 
such,  as  Judge  Spc^ncer  expresses  it,  is  the  essensc  of  the  con- 
tract The  law  adjudges  that  such  was  the  understandinig  of 
the  parties. 

But  where  a  party  enters  into  a  special  covenant  with  a 
creditor  upon  a  valid  consideration,  as  safety  for  his  dehCor, 
such  covenant  is  to  be  construed  like  all  other  contracts,  and 
the  intention  of  the  parties  is  to  be  gathered  by  considering 
the  instrument  in  all  its  provisions,  and  giving  to  the  lan- 
guage employed,  its  ordinary  and  natural  s^ification.  It  is 
very  clear  to  my  mind  that  it  was  the  intention  and  under- 
standing of  the  parties  to  this  contract,  that  Ruggles  iihould 
assume  the  responsibility  of  seeing  that  the  rent  was  punctu- 
ally paid  as  it  became  due,  without  its  being  necessary  for 
the  plaintifis  to  take  any  measures  to  enforce  payment  from 
the  tenant,  or  even  to  demand  the  rent  from  him.  1  should 
infer  that  the  very  object  of  tiie  plaintiff  in  requiring  this  se- 
curity was  to  avoid  the  necessity  of  resorting  to  the  unpleas- 
ant process  of  a  distress  in  order  to  collect  the  rent  Rug- 


gles expressly  covenants,  ii  there  shall  be  any  de&ultontbe 
part  of  the  tenant  in  paying  hb  rent,  that  he  will  fay  tueh 
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sum  or  Slims  of  money  ns  will  he  5>iirrirJcnt  to  make  up  such  UTtcAi  . 
cl(.'ticiencv.  and  fullv  sntisfv  iho  oondition  of  tlio  said  {(Crtor--  -^"y*"^ 


menu  (by  the  tenant,)  without  requiring  any  notice  ot  u on-  y^ty 
p^ment,  or  proof  of  the  demand  beiog  Oiade.  Here  is  an  ^ 
iii]i|iiaiifted  covenant  to  piiy  if  the  tenaol  ii  in  default  for  a 
day,  and  that  with«at  :joceivlng  ai^  notiee  of  the  tenant's 
default,  «r  0f  demfttid  having  been  nuule  Upon  him.  Tha 
defeodaoft  tildBied  the  reipoiMibility  of  ascertaimi^  Ibr  him- 
self whether  the  Umax  paid  as  his  rent  became  doe,  and,  by 
his  cftstwty  sqfcjected  hiinsi^  to  «a  aelion  the  mottient 
thete  4iaa  «  defimH  mpAyment 

U  app^n  40  iibe  that  it  would  be  doi^g  iriolenoe  to  tho* 
flaantfast  iMntloft  of  the  parties,  to  hold,  that  udder  swA  dr- 
eiapitiims,  Iha  defendant  had  a  right  to  call  upon  the  phdft- 
itfT  to  diBlndB  hji  teoaiit's  goods,  and  that  because  he  rtfiiv^ 
ed  to  do  SO)  he  bad  exonerated  the  defendant  fronl  his  cov^ 
cnaot  ' 

Judgment  affirmed. 


LrrrifB  tw .  MASTfir. 


Ekror  from  tlie  New- York  common  pleas.  Martin  sued  -v^rhere  there 
Little  in  the  court  below,  in  an  action  of  assumpsit  for  use  >■  " 

.  .  ^  menttodcmtte 

and  occupation  of  a  house,    in  August,  1826,  it  was  BEfreed  a  houM  for 

hotween  the  parties  tliat  t[ie  detendant  should  take  a  lease  of  f ^ y®"?* 

leuestobeex- 

the  house  for  five  years,  at  the  rent  of  $300  per  annum.  A  few  ccnted,  under 
days  afterwards,  a  clerk  of  the  defendant  called  on  the  plaintiff  Jjf^i^em!' and 
to  inquire  her  name  and  the  number  of  the  house  to  be  inserted  robsoqtwnUy 
in  a  lease,  said  the  leas^  would  be  prepared  the  next  day,  and  ^leuei 
desired  the  plaintiff  to  call  at  the  defendant's  to  execute  them,  the  owner  m«y 
About  the  middle  of  August,  a  servant  of  the  defendant  call-  tmpikairth* 
ed  on  the  plaintiff  to  obtain  the  key  of  the  premises,  saying  it  ^^^^  ^^^  woa- 
was  wanted  to  shew  the  upper  part  of  the  house  to  some  ^^^jdng  the 
person  who  was  about  hiring  the  saroeu  The  key  was  sent  withlut 


to  the  defendant,  and  deliveied  by  his  orders  to  fais.servant.  a< 
On  the  19di  December,  the  phuntiff  tendered  a  lease  to  the  Ifot  is^oXh 

to  entitle  ttat 

plaintiff  to  unfrtain  the  action. 

The  Dl&tntiff  is  not  bound  to  sue  upon  the  agreement,  and  the  at&tute  ol  frauds  cannot  be 
^AJociM  to  %  fMovt^t  IS  tlMi  Mit  l§  aist  oa  ths  i 
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TTTir  A.    defendttitt  who  refused  to  receive  it  untew  the  plaintiff  would 
Au^u«t,  1839.         f^^gg^  alteratbn  in  the  pranim*  whiefa  be  alleged 
^""uSa^    she  had  agreed  to  have  made.  It  was  then  agreed  that  the 
MartiB.    ^^I®^^''^^^  should  suirander  the  Aty  and  be  released  fimn  all 
daim  lor  coanng  ient»  without  pnjodioe  to  tlie  plaimiff'e 
chim  for  lent  then  accrued.  The  key  was  deliwed  up  $  the 
phuntiff  let  the  premises  to  another  person,  and  brooght  her 
suit  to  recover  lor  the  use  and  occupation  of  the  pranuses 
by  del^nidant 

The  defendant  moved  that  the  plaintiff'  be  nonsuited ;  be* 
cause,  1.  No  use  and  occupation  had  been  proved  ;  2.  The 
plaintiff's  claim,  if  any,  was  for  a  breach  of  the  contract  in 
not  accepting  the  lease,  there  being  no  lease,  but  only  an 
agreement  for  a  lease;  and  3.  The  agreement  being  by  pa- 
rol for  a  lease  for  five  years,  it  wns  void  by  the  statute  of 
frauds.  His  honor,  the  first  judge  of  the  common  picas,  de- 
nied the  motion  ;  and  the  jury,  under  his  direction,  found 
a  verdict  for  the  plaintiff  tor  ^:i7,50.  The  defendant  except- 
ed to  the  decision,  judgment  was  entered  for  the  plaintii( 
and  a  wiit  of  error  sued  out 

W.  P.  Hawcs,  for  plaintiff  in  error.  No  occupation  of 
the  premises  by  the  defendant  below  was  shewn.  The  key 
was  kept,  and  the  defendant  entered,  if  he  may  be  consider- 
ed as  having  entered  under  the  agreement  for  a  lease,  which 
did  not  create  the  relation  of  landlord  and  tenant  (13  Johns. 
R.  489.  6  id.  46^)  The  defendant's  occupation,  if  so  it  may 
be  called,  was  under  the  agreement;  and  that  being  by  pa- 
rol for  five  years,  is  voidtand  will  not  sustalnan  action.  The 
law  win  not  imply  a  promise  where  there  is  an  express  agie^ 
ment  Where  a  tenant  enters  under  an  agreement  for  a 
lease  before  the  lease  ts  executed,  the  lesMr  cannot  detniii; 
for  there  is  no  demise,  either  express  or  implied.  (3  Taun- 
ton, 14S.) 

P.  A.  Cowdrey,  for  defendant  in  error.  By  statute^  (1 
R. !«.  444,)  a  landlord  may  recover  a  reasonable  satisfeNStion 
for  tenements  held,  m  an  actbn  for  use  and  occupaticQ,  where 
the  agreement  is  not  by  deed.  The  question  on  the  notSoo 
for  a  nonsuit  was,  whether  there  was  any  eyideooe  proper  to 
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faft  iBhgiitiiiri  10  a  jojy*  from  wfaidi  a  tonuiqr  oould  be  in-  uncA, 
tewl.  The  ponesBioii  paMed  by  the  delivery  of  the  key.  Aufrnvt.  i»39. 
(lEait^m.  2  Johns.  R«  5id.d44.)  Haviog  the  con- 
trol of  the  piemisefly  it  was  optional  widi  the  defendant  to* 
occupy  if  he  cboae.  It  has  heen  expressly  decided,  where 
there  wu  an  agreement  to  demise,  but  not  amounting  to  an 
actual  laaaa  onder  wMeh  the  party  entered,  the  owner  might 
maintain  assumpsit  for  the  use  and  occupation.  (4  Esp.  R. 
69;  Peake's  N.  P.  192;  recognized  in  13  Johns.  R.  299.) 
Having  entered  upon  the  agreenu  nt  fur  a  leaiie,  the  dclcadaiit 
could  not  object  tlie  statute  of  frauds. 

Bi/  the  Court,  Marc  v,  J.  If -there  is  any  error  in  this  case, 
it  is  embraced  in  the  first  objection.  As  to  the  sccoiid,  it  is 
disposed  of  by  the  statute :  for  it  expressly  pruvides  that  if 
an  agreement  not  by  deed  ap|X!ars,  the  plaintiff  shall  not  be 
nonsuited,  but  may  use  it  to  shew  the  amount  that  he  is  enti- 
ced to  reoover ;  and  to  the  third,  it  is  a  sufficient  answer  to 
say,  the  action  is  not  upon  the  contract ;  it  has  nothing  to  do 
with  the  soit  any  further  than  that  the  proof  of  it,  though  not 
made  as  the  slatnte  requires,  estabSshea  the  fact  that  the  de- 
fendant below  went  into  the  oooupation  of  the  ptennsea,  if  in 
tralh  he  did  oocnpy  tbem*  by  the  pemnaiion  of  the  pIsJnliiE 
Thlsiaotlt  waaiDcambealonthe  pkdnliff to  prove;  anditia 
af  way  pvored  by  flhewiog  aii  entry  under  a  void  contract  as 
ondaravalidoiifr 

Tbe  eMceptkm  is  taken  to  the  decision  of  the  judge  on  the 
tnotioii  fer  a  nonsuit;  and  the  only  questioa  isi  whether  he 
erred  b  rc^ng  that  theve  waa  aofficient  evidence  to  carry  the 
cfLum  to  the  jury.  To  suataitt  an  action  for  use  and  occii> 
pation,  actual  occupation  is  not  indispensably  necessary. 
Rent  in  this  form  of  acticm  has  been  recovered  where  there 
was  no  actual  occupancy  by  reason  of  the  premises  being 
burnt  down,  (4  Taunt.  Rep.  45,)  and  also  where  the  de* 
fondant  has  actually  deserted  them ;  and  that  too  after  the 
plaintiff  had  said  to  him  he  might  quit  if  he  pleased.  (2  Canipb. 
103.)  Takiiiir  the  kvy,  and  entering  into  the  premises  with- 
out a  continued  actual  possession,  would  he  a  sufficient  use 
and  occupation  to  enable  the  plaintiff  to  recover.   The  fikcta 

Vol.  m.  28 


Digitizedby  Go  ^s'^ 


UTTCA,     proved  by  the  plaintiff  below  would  wammt  the  jury  in  find' 
Auguflt^iai9.      j^j,  occupancy  by  the  defendant  in  this  case,  and  the  ju4g9 
j^i0kao«     therefore  decided  correctly  k  reiUBi^g  the  motioD  lor  •  bmh 
auttr 

JiMtgnkwt  affimedr 


Jackaov,  ex  dem.  BoBUAite  atad  wiie»  tf*  Elmbiidoef. 


iJ^J"^^^  This  was  an  actuni  of  ejeetment,  tried  at  the  Ulster  ar^ 
ponn'g  of  his  cuit  in  November,  1880»  before  the  Hon*  Samuel  R.  BmB, 

giyZ  ^  <»»  of  the  cinsiHt  jadges.. 
three  portioiui    Tho  questioD  m  thu  CEse  depends  upon  the  coostructioa  to^ 
Uine         ^  ^ven  to  the  last  will  and  testament  of  Jacob  Ten  Broeck* 
and^"  fotmil  ^^"^  which  the  lessors  of  the  plaintiiT  claimed  to  reoov* 
Mrtkm  to  a  er.  The  will  is  dated  I9th  August,  1798.  By  it  die  testa- 


"''jjjjj^j^  tor  gave  the  use  and  occupatioti  of  aU  his  estate,  real  and 
luamder  to  her  personal,  to  his  wife  Gerritje  during  her  widowhood,  and 
•nTth^  adTn  W^^^  ^^^^  rc-marriage  or  decease,  he  dispost  d  of  \us  estate  as 
follows:  To  his  son  Jacob,  he  gave  ii)  fee  a  certain  farm 
"^ftTrnTr'^do  ^"^^  certain  articles  of  personal  projierly  ;  lo  his  daughter 
furtiier^w.u,  or.  Maria,  the  wife  of  C.  P>ui  liiins,  he  gave  in  Je&  a  lot  of  ground 
that  if  any  of  adjoining  a  lot  he  had  previously  conveyed  to  her  and  her 

my    children  husband,  and  he  also  devisi^d  to  her,  during  life,  two 

named  Jacob,  ,  .  .         ,  ,    ,         ,  " 

Catharine  and  lots,  one  containmG"  ahout  SIX,  and  the  other  nine  acre* 

J^*^^'  ^'^  of  land ;  and  upon  the  death  of  his  daughter  Maria,  he 
said  (iaiii^liler  devised  the  two  last  mentioned  lots  "unto  such  issue  as< 
"to  dIJ  shall  be  bom  of  her  In  lawful  wedlock,  in  equal  parts; 
without  lawftii  or  in  case  any  such  issue  as  shall  be  dead,  leaving  lawfiil 
■Mil*  put^>>>^  ^^^^      children  surviving  such  issue  of 

hS  "^^"^^^  "^y  ^^^^  daughter  Maria,  such  share  as  ^irould  have  descend-' 
to  ^ttdi^^'^  ed  to  his,  her  or  their  deceased  &ther  or  molJiar  .in  equal 
dMorad  puts,  and  to  their  and  each  of  thehr  respective  heirs  and  as- 
mwhm   «r  fligns  forever."  The  testator  also  made  a  spediic  bequest  of 

TOTvivorof  the 
deyiaee*  above 
wmedbeqaal 

parts ;  or  in  case  of  the  dmfh  of  anv  of  them  leavinjf  lawful  iwue,  to  the  representative  or  rrp- 
lanotativea  of  such  deceased  bucIi  share  as  would  naTo  deacended  to  such  deceased,  in  equal 
pwltf  tliimJbl^  thattlM  aatetodBviMdtoCatliariaetiid  Helena,  «n  their  doMue,  ««it 
to  the  isBur  of  Mciri^,  ^nd  not  to  Muiftliffinl^  tlthoi^  ft  qieciik 
her,  bendee  thq  devise  for  life. 
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^personal  property  to  Ui  dai^ter  Maria.  To  his  daughters  vncA, 
Cafhariae  and  Hdeiia,  m  tenants  in  conunon,  he  devised  in  fie  ^^^J^ 
Ifo  iiermestead  fioin,  togclther  with  all  the  other  land  he  was  jackNun 

seised  of,  and  not  before  devised;  and  gave  them  a  specific  yj^^'^^^ 
bequest  of  personal  proi  erty.    The  residue  of  his  persoimi 
estate  he  ordcruJ.  to  be  divided,  upon  the  decease  or  re-mar- 
riage of  his  wife,  into  four  equal  parts,  and  bequeathed  one 
fourth  untn  ihit  c  <>{  hi<  children,  viz.  Jacob,  Catharine  and 
Hf'l^na  :  aiiH  Un;  r>  jnaining  Jtmrth  he  ordered  and  directed 
ills  I  \(  cLitors  t«;  dis>pus^^  of  to  the  best  advantno^e,  and  the 
monies  arisiuLT  thcrffrnm  to  put  out  at  use  upon  good  securitv, 
and  the  annual  interest  arising  therefrom  to  pay  to  his 
daqghter  Maria  during  her  natural  life ;  and  after  her  death 
he  gaVe  aid  bai|i3cathcd  the  said  principal  monies,  together 
with  the  securities  to  be  taken  therefor,  unto  the  lawful  issoe^ 
el  hisfiaid  daughter,  in  e(|ual  parts,  and  to  their  respectira^ 
■iw|i|W'^<^?ifft  or  assigns.   Then  came  the  folio w- 

i[^')cl|iiaai:  "Item.  I  do  farther  wiU,  order  and  direct,  that 
If  aol^cif'iiif  ahildren  named  Jacobs  Catharine  and  Hdenai.' 
or  if  iia  laniv  of  toy  said  dai;^ter  Maria  ahoidd  happen  to  db: 
withtal^kMd  imie,  that  socb  part  of  my  aaid  estate  before: 
dvvted  tO'  iilch  deceased,  shaU  deioend  to  the  snrrWon  or; 
■■iljltft^.iif  ^inmiM  aftees  lunnsd^in  aqoal  parte;  or 

of  fte  death  of  any  of  them  leaving  kwfol  issne^  to  the 
#lf^H^tit^e' reprcsentetiyea  of  such  deceased,  such  share 
as  would  hare  descended  to  such  deceased,  in  equal  parts.**  * 
The  testator  died  leaving  his  four  children  him  surviving, 
vi/..  Jacob,  Mai'iUt  (the  wife  of  C.  Burhans,)  Catharine  and 
Ht  U-na.  The  two  last  died  in  the  spring  of  1826,  leaving 
tlu  ir  brotlier  Jaco)>  and  sister  Maria  them  surviving;  each  of 
whnn^  were  ouurried  long  before  the  mailing  of  the  will,  and 
had  issue,    ^'  •  •  ■  >  -  • 

The  action  was  brought  by  C.  Burhans  and  Maria  his  wife 
for  the  recovery  of  about  six  acres  of  land,  devised  to  Cailia- 
rine  and  Helena,  and  conveyed  by  them  to  the  defendant  by 
a  warranty  deed,  bearing  date  6th  May,  1797,  since  when 
he  has  been  in  possessioo.  A  verdict  was  tekenfor  the  plain- 
tiC  subject  to  the  Ofnnion  of  this  oouit 
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oricA,  /.  Smbam,  far  filnnM.  On  lk0  dtoeiB  of  te 
Angmuinn.  c«|],ariiie  mod  Hd«»,  the  eMIe iMwd  tolkm  hy  wiD 
vefled  In  their  broCfaen  Jacob  and  their  mitm  Mariai  one  of 
the  leMi  of  ttp  plaintifi;  If  wtij  of  euwemwiy  dem.  (2 
CQfiPeivM&  BidlM^  Theprovittoii  ittthewitttfa«t  the 
eafeale  of  the  deviiee  dying  widMOt  ierae  duXi  go  to  the  a«w 
Ti?ef§  Of  iurvifor  of  tfie  ifeoiieet  obnes  noeiad^  enhnoee  ^he 
lessor  Maxia,  she  being  by  the  wifl  a  devisee  of  a  portion  of 
the  estate  of  the  testator,  and  therefore  comins^  within  the 
temis  of  tlic  will.  To  give  a  construction  to  this  devise,  by 
which  the  estate  would  go  to  her  issue,  M^n  i^i  might  be  exclu- 
ded from  inheriting  the  estate  of  her  own  children,  whicli 
would  go  to  their  uncle ;  and  in  case  of  the  decease  of  the 
two  sisters  shortly  after  the  death  of  the  tcstntor,  hi<?  inten- 
tions in  providinL^  for  all  the  children  of  Maria  murht  have 
been  defeated  by  the  estate  going  to  one  or  two  only,  whereas 
■be  might  afterwards  have  a  number  of  chUdreiir  to  the  ex- 
chision  of  whom  those  in  life  would  take  on  the  falling  in  of 
the  estate^  Besides,  if  the  estate  goes  to  the  issue  of  Msriay 
the  equality  of  inheritance,  which  the  testator  ialsoded  lo  ee*- 
tabGihi  «iU  be.  defeeled,  as  they  will  take  per  ccqtHawai  nee 
jpflr  ttkpm)  and  the  son  of  the  testator  wQl  take  no  greater 
portkm  o€  the  eetnle  then  either  me  of  the  chiMmn  of  Ifanu 

L,  Elmaidorf,  for  defendaat  The  expiratioD.  of  tho  Oitata 
of  the  ^ndow  of  the  testator  is  not  shewn;  conseqieitt^  in 
no  event  can  the  lessor  recover. 

B7  the  will,  the  shares  of  the  devisees  dying  without  issue 
are  given  to  the  issue  of  Mariat  and  not  to  herself.  On  the 
death  of  either  of  the  sisten.  Catharine  or  Helena^  the  ehare 
of  the  one  dyiqg  went  to.  the  mnivii^  stsfer  the  broQuBr  and 
the  imie  of  Manat  each  takmg  an  absolate  fee  in  their  vee- 
pective  poitioni ;  and  upon  the  death  of  rad&eurtivipg  aialer* 
liuia  woald  hav^  been  entitied  to  inherit  one  half  of  euch 
thiidy  had  it  not  been  for  the  eonveyanoe  with  warranty  firont 
the  iiften  to  the  defendant,  by  which  she  is  estopped  from 
e^ttiqg  up  a  ehdm.  It  is  manUest  that  the  testator  mtended 
that  Maria  should  not  have  an  estate  in  the  premises  by  which 
her  issue  could  be  prevented  from  suceedii^  to  iiit^  inhere 
itance. 
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of  tfw  eourtpMdoftlw  aourt  Ibr  the  oonwiionof  eRonik^''P''^ 
(UJohMbB.  MQ^MicL  48a»aCowe%888»6ld.ia0,)tlie 
dofiio  in  qcMtiM  «trrM  to  iIm  iorvivm,  afiir  tho  denth  of 
ciiinr  of  AodB^MWCM.,  by  way  of  egBciddiy  demffithg  ■hareof 

such  deriaee  dying.  The  only  qaesticm  ist  whether  Maxia 
takes  any  thing  under  the  devise  over  ;  and  if  so,  how  much  T 

Wlxiiher  the  testator  intended  to  divide  liis  property  equal- 
ly among  his  children,  we  cannot  detennioe ;  but  it  is  appar- 
ent tiiat,  between  the  four  parols  which  he  made  of  his  prop- 
erty, he  intended  there  should  be  a  reciprocity  of  the  chan- 
ces of  enjoyment.  It  was  evidently  the  intention  of  the  tes- 
tator in  this  case  to  keep  his  property -in  his  family  as  lonG;  as 
possible.  His  son  was  inarrj(?d  and  had  issue  ;  his  daiif^hter 
Maria  was  married  and  had  issue.  One  small  lot  he  had 
given  $Q  hor  Absolutely ;  the  tmdm  ibr  lifia^  and  theo  to  ker 
ohiUren  mftB,  The  devisees  iniee»  were  his  son  Jacob, 
1|»  children  of  his  dai^hler  Maria,  and  his  two  dangler 
ten  Catharine  and  Helena,  and  his  daqghtor  Maria  as  to  o 
fMill  lot.  Havii^  thus  diipoaed  of  his  propsrty^  heiolrodv- 
OM  tto  draw  which  orwlei  the  diffiouh^.'  What  b  given  to 
MnkafteiinljoBt  toao  limitate.  It  imids  IliBt  what 
ho  iniiiifiaii  liMm  ihonMhrn  abeoMy  ha  gavo  her  in  ex- 
pint  tenOBy  and  abodd  aha  die  withoat  isana^  no  fnit  of  her 
eat^te  eooid  demdl  to  her  brother  and  liitera  by  virtue  of 
the  deviae.  The  event  of  Maria's  dying  withoot  iana  was 
osrtahdy  aot  aa  probable  aathat  her  aiiteta  might  ao  die,  who 
were  then  unmarried.  He  seems,  therefore,  to  have  intend- 
ed to  maJvc  the  chances  of  survivorship  as  equal  us  possible. 

The  policy  of  our  laws  tolerates  restraints  upoii  the  aliena- 
tion of  real  estate,  provided  the  limitations  do  not  extend  be- 
yond lives  in  esse,  at  the  death  of  the  testator,  and  21  years 
and  nine  months  afterwards.  Rut  the  jiroperty  thus  taken 
by  survivorship  would  he  free  from  tlie  restraints  imposed 
by  the  will,  and  would  be  held  in  fee  simple,  absolute  and  li- 
able to  be  sold.  To  have  given  this  right  of  survivorship  to 
Maria,  and  thus  f^adng  this  part  of  his  estate  at  the  disposal 
of  heraelf  and  hnaband,  would  have  been  doing  an  act  which 
ihii  tiiiiatyir  nnnma  tn  ham  itiiiimirij  goarded  i^^aaart. 
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uTicA,  The  pecuUtr  ptanoagiqgy  ^  tfaig  iMm  ieani  to  me  to 
Aari^t^^  coDstructioA  ^vftixAkl  giva to tlui wiU.  The  Ian- 

SwAmoa  guage  of  the  will  is,  that  if  any  of  my  oUUmi,  mmm(  /mv^* 
<?a<laraie  €md  Hekma ;  or«  tf  tie  dhitihw  of wnjf  daugklHr  Jfa* 
m  xftoiftUAqqMit  to  die  wUhmtt  iMtfiU  umet  ^  wiB  be  eeen 
that  Muaa'e'oane  is  not  namtioiied  m  thteieriie;  at  h&t 
death  there  is  to  be  no  Burrhrorship ;  the  teetator  had  el- 
ready  provided  for  such  an  event,  by  givit^  her  share  of  the 
property  to  her  children ;  l)ut  to  pursue  this  clause  in  the 
will :)  theU  such  part  of  ray  said  estate  before  devuefl  to  such  da- 
ceased,  shall  descend  to  the  survimrs  or  survivor  of  the.  defvieps 
above  named,  in  equal  parts  ;  or  in  case  of  the  death  of  any  of 
them,  having  lawful  (issue,)  to  the  representative  or  representa- 
tims  of  such  deceased,  such  share  as  ipoufd  have  dcsrrndfd  fo 
such  deceased  in  equal  parts.  Here  it  must  l>e  ol) served,  that 
in  this  clause  of  the  will  Maria  is  not  named  as  a  devisee,  and 
the  devise  is  to  the  survivors  of  the  devisees  tAove  rumm^  m 
equal  parts.  If  the  words  above  named  refer  to  the  persons 
named  and  described  as  devisees  in  this  claoie,  then  Mmrim  m 
excluded  and  her  children  are  admitted,  provided  they  are  suf- 
ficiently described ;  if  the  woirde  atom  named  to  the 
whole  wfl],  then  Maria»heiqgnanMdafladeviaae]atfae'«iil» 
nnat  be  entitled.  But  ifiUe  is  to  reoeivea  aiM»B»doeiidie 
take  a  moiety  with  her  brotber,  to  theeuflumioffaer  eiiil> 
dient  or  do  they  each  take  an  eqnal  abare  ^tb  tbeir  mother 
and  undet 

The '  coomel  far  the  ptaintiff  oontende  that  fMaria  takes 
half:  I.  Because  she  is  one  the  **  devisees  above  nam- 
ed   and  8.  Because  otherwhie  she  could  not  inherit  from 

her  own  children.  It  is  not  supposed  by  the  will  that  she  is 
to  take  from  lu  r  own  children  ;  they  are  to  take  from  her, 
and,  accoriling  to  llie  plaintiff's  construction  of  the  will,  they 
can  take  no  part  of  the  estate  till  her  death,  oi  course  she 
cannot  inherit  from  them:  but  upon  the  construction  which 
I  have  assumed,  she  may  possibly  take  hrom  her  children  by 
devise,  though  not  by^iniieritance. 

The  defendant's  counsel  insists,  that  for  aught  that  ap- 
pears, the  widow's  life  estate  still  exists ;  the  answer  is,  that 
sucholQealiony  if  weU  founded,  should  have  been  raised  at 
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the  trial,  and  as  it  was  not,  it  cannot  be  urged  here.   He     t  ttca, 
also  insists,  that  upon  the  death  of  the  first  of  the  sisters,  her  ^"«"^^ 
share  descended  to  her  brother  and  survtving  sister  and  the  Woodwwth 
aluldien  of  Mam  in  fee  simple,  absolute,  unshackled  by  the  j^J^^ 
ipnil ;  and  that  upon  the  death  of  the  survivor  of  the  two  sit* 
•en»  Catherme  and  Hekoa,  her  share  of  the  estate  of  the 
mter  wlio  ftrst  died  wootd  go  aceonUngto  the  statute  of  de« 
eoenlit  ud     acoordiiig  to  the  vill,aiul  that  of  coarse  Ifo* 
m  would  take  one  half  of  such  third,  was  she  not  estopped 
fiom  asserting  her  right  by  the  warranty  deed  of  her  sister 
whoee^estate  she  ckunis.  Adndttiiig  that  snch  cooekuiofi 
wooiil  be  ddrrect,  which,  however,  it  is  unnecessary  to  deter^ 
mine,  it  would  stiU  leave  the  question  open  as  to  to  the  greater 
part  of  the  subject  matter  in  dispute. 

">The  difficulty  in  my  mind  is  to  decide  whether  by  the 
terms, "  devisees  above  ncmied"  we  are  to  understand  Maria 
or  her  children  as  included.  The  testator  could  not  have 
intended  both  ;  yet  both  are  devisees  in  the  will.  If  we  con- 
tine  the  designation  to  the  devisees  named  in  the  devise, 
which  gives  the  right  of  snrvivor'?hip,  then  rloarlv  the  chil- 
dren nlone  were  intended  and  are  entitled  ;  and  this  con- 
struction seems  to  comport  with  the  intention  of  the  testa- 
tor as  ootiected  from  the  whole  will.  My  conclusion,  there- 
fiwB,  that  Miyria  takes  nothing  under  this  devise,  and  as 
her  children  are  not  lessors,  the  d^ndant  must  have  judg- 
m^ita 


WOODWOBTH  VS,  McBrIDE. 

Skboe  fltmi  the  Monroe  common  pleas.    Woodworth  Winn,  Is  a 

sued  McBride  in  a  justice's  court,  and  declared  against  him  Sr?'*to  iSe 
in  an  action  of  covenant,  for  that  the  defendant  on  the  17th  traMportstwo 

,  1  .  111^^  merrhan- 

JVovember,  1824,  by  an  instrument  under  seal,  agreed  to  diie  on  the  c»- 
transport  10,500  barrel  staves  in  a  canai  boat  to  Albany  as  ^ 

naTigttion  ara 


■iwiBfleJ  <iBt <|f  EWttMiy  far  Mbcryby  a  jipMille  time,  ftptaaniiinUy  aUegiug  Mehdui. 
^iTH,  withoat  apeeifyingthem,  M  an  excow  finr  lum-iwifoniiaiioe,  It  Ml  ■affieinit  ca  i|Moiil 


demurrer. 


♦ 
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mcA,  etpeditiouBly  as  poMifaleb  (the  dutgUM  of  oaiMl  oav^atkw 
August,  1839.  excepted  0  provyed  the  ioe  in  eaoel  end  other  unim- 
aeen  accidantB  did  not  pmventt  tlie«tav«ela  be  defivmd  in 
Albany  belbrethe  let  Janmryt  then  nei:!;  but  if  copravent* 
McBiMa.  ^  ^  1^  tramportad  aa  awm  aa  the  canal  aav^satioii 
opened  in  the  spring*  The  pUatiffaangned  ae?iei«lbMachea» 
amongst  cthera,  that  the  ttam  weiB  not  transported  by  the 
Ist  January,  1826,  nor  as  soon  as  tbecnnal  navigation  opened 
in  the  spring  of  1825,  nor  at  any  time  since.  The  defendant 
pleaded  several  pleas,  aiiienLcst  others,  that  lie  diil  deliver 
8,5(M)  of  the  staves,  and  wuuld  have  delivered  llie  residue 
but  for  the  dangers  of  the  canal.  To  this  plea  the  plaintiff 
replied  that  tlie  defendant  did  not  <leliver  the  staves  as  soon 
as  the  canal  navigation  opened  in  tiie  spring  of  1825.  The 
defendant  rejoined  that  he  did,  in  the  month  of  December, 
1824,  deliver  8,500  of  the  staves  according  to  the  contract, 
and  would  have  delivered  the  residue  but  for  the  dangers  of 
the  canal.  Plaintiff  demurred  speciaUy,  because  tlie  rejoin- 
der does  not  state  in  what  the  dangers  consisted  ;  defend* 
ant  joined.  The  justice  gave  judgment  fer  the  ptaintift  and 
the  defendant  appealed  to  the  Monroe  comoMNi  pleas,  who 
adjudged  the  rejoinder  good,  and  gave  jndgmailt  for  the  de- 
fendant* Upon  wfaioh  the  plaintiff  bel/ow  auMNl  out  a  wnt  of 
eircr. 

A,  Qardinerf  for  plaintiff  in  error. 
S.  Boughlon,  for  defendant  in  error. 

By  the  Courts  SnTOBBLAffD,  J.  I  am  inclined  to  think 
that  it  was  the  intention  of  the  parties  that  the  defendant 
should  not  be  responsible  for  any  delay  or  failure  in  deliver- 
ing the  staves,  either  in  tlie  fall  of  1824,  or  the  spring  of 
1826  J  if  i»uch  failure  was  occasioned  by  the  dangers  of  the 
canal,  although  the  coasidi  rations  urged  by  the  counsel  for 
the  plaintiff  to  shew  that  the  exception  was  intended  to  ap- 
ply oiiI\  to  the  dangers  of  the  faH  or  winter  navigation,  are 
not  Without  some  f^rco. 

1Uu  the  defendant,  if  he  could  not  perform  his  centraot  in 
the  tally  was  bound  to  complete  it  the  ensmog  spriiig,  Acoor- 
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ding  to  the  fair  construction  of  his  rejoinder,  however,  he  uticia« 
alleges  that  hp.  was  prevented  from  delivering  the  residue  of 
the  staves  in  December,  1824,  by  the  dangers  of  the  canal, but  Cuchran 
gives  no  excuse  for  not  delivering  thptn  the.  ensuing  spring. 
He  says  thnt  in  Doceniber,  1824,  fie  delivered  8500  of  the 
staves,  according  to  contract,  aod  would  have  delivered  the 
residue,  (that  is  at  the  same  time,)  but  for  the  dangers  of  the 
canal.  This  is  no  answer  to  the  replioatioD,  nor  does  it  shew 
a  valid  excuse  for  the  failure  of  perfbnnanoe  on  the  part  of 
the  plaintiff. 

The  rejoinder  is  also  defective  in  fomii  in  not  statiqg  peiv 
ticularly,  what  the  dangers  of  the  canal  navig:ition  wen, 
which  prevented  perfonnanoe  on  the  part  of  the  defendant 
It  was  a  feet  restii^  exclusively  in  his  knowledge,  of  which 
he  was  bound  to  apprise  the  plaintiff,  in  order  that  ho  might 
he  able  to  disprove  the  all^tion,  or  produce  evidence  m 
leTation  to  it  upon  the  triaL  In  these  respects  the  rejoinder 
'was  defective. 

I  am  indined  to  think,  that  testiQg  it  by  the  liberal  rules 
which  are  always  applied  to  the  pleadings  in  justices'  courts, 
it  may  be  considered  a  substantial  answer  in  all  oLiier  re- 
spects to  all  the  hreach(  s  assi^rned. 

But  the  pfainiiir  should  liavc  had  judgment  on  the  demur- 
rer in  the  court  below,  with  leave  to  the  defendant  to  amend 
his  rejoinder. 

Judgment  reversed. 


CoOflBAH  SOOTT. 


Dr.MURRER  to  declaration.  The  plaintiff  declared  as  the  infieclarii^ 
indorsee  of  a  promissory  note,  payable  to  Lawrence  Power  JJ^JJjjJ^J 
and  company,  alleging  an  endorsement  by  Liawrence  Power  a  firm,  it  is  not 
and  company,  without  settmg  forth  the  names  of  the  persons  JjJf'^iJJJ  ^ 
componng  the  firm.  The  declaration  contained  also  ihp  namrs  of  tile 
common  money  counts.  The  defendant  demurred  to  the  ^'^^  ^ 
whale  deahmioD,  aai^gnii^  apeeiil  eanaM;  the  pbimtf  a  d.4urr^r 

t<-M  to  »  doclam. 

JOmed.  tin  9eMiL 

ing  several 

cottDtt  will  not  Iw  •uttaiaed  if  rnthtr  ooimt »  food. 

\ouUL  » 
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t^O  CAMSM  IH  THE  8VrREM£  COUBT 

UTicA.  J^ockwood,  for  piaintifil 

JLM*WularUf  ferMendnt 

By  <te  Cm^rt.  Mabct,  J.  It  was  not  necessary  to  mi 
forth  the  oafnes  of  the  perfKnis  composing  the  firm  of  Law* 
rence  Power  and  company,  they  being  neither  plaintifla  nor 
defendants  in  the  siiiL  If  the  plaintiff  dertvei  his  title  to  a 
note  throngh  a  Jfrn,  lie  it  not  required  to  ftate  in  his  4bcIb' 
nition  the  names  of  the  persons  oompo«ng  it  (S  Wheatoih 
642.  8  Chitt/s  A  85.) 

There  is  a  still  stronger  reason,  if  posriUot  for  ovemding 
this  demurrer.  The  dedfirBtion  eootains  several  coonts,  and 
the  demurrer  is  put  in  to  the  whole  $  the  assigned  caoes  of 
demurrer  applies  to  only  one  count,  and  l)ie  sufficiency  of 
the  other  counts  is  not  questioned. 

Judgment  for  plaintiff! 


Jackson,  ex  dem.  Livingbtqnsi  vs.  Kifp. 

Wbemtbeiek  This  was  an  action  of  ejectment,  tried  at  tlie  Columbia 
ft  MBdliiMi  of  circuit  in  April,  1827,  before  the  Hon.  William  A.  Dubs, 

re-entry      i«-  -  ,  . 

senred   in  a  006  of  the  circuit  judges. 

Imm  ftir  wm-     rp^  lessen  s  of  the  plaintiff  claimed  to  recover  a  farm  for 

payment      of  ^  .... 

lent, the  lever-  breach  oi  coudUions  contained  in  an  unexpired  lease  for  live? 
f!titkd**toT*  '^f  t^^^  premises,  bearing  date  in  1795,  executed  by  the  ances- 
entor  wiUiout  tor  of  the  lessors  of  the  plaintiff  to  the  father  of  the  defendant, 
c^np5ice  and  under  which  he  claimed  title.  The  condition  relied  on 
^  was,  that  if  the  yearly  rent  (which  was  25  bushels  of  wheat 
Xhn  common  annually)  should  be  behind  and  unpaid  for  the  space  of  twen- 
JjJj^JI^  Ike*     ^^y^  Uppolnted  for  its  payment ;  and  that  if 

or  tii^t  by  t^iai  the  lessee,  his  heirs  or  assigns  should  not  observe^  keep  and 
^'mu  perform  the  several  covenants  in  the  indenture  of  lease  es- 


ter, for  the  pressed  to  be  performed  by  Ae  lessee,  dec  ik»  indentiixe  and 

want  o£  auffi-  ^  ' 

cient  property  on  the  prcmiwf  eoutttenrmilinf  tile  niit. 

A  »alt'  under  an  e:i%Ctttion  <lcxr%  not  entitle  \\ic  rcvensioner  to  dcmaiu!  a  fiff}!  of  the  coniid- 


ezation  money  uzhdor  %  cafHiant,  lk»l  «  um^mmA  Mch  pivpoition  -of  ^ 

viitdM^nilBneyjhallbe  p^MfoUll^ifttb•  Dmlwtiii^^^ 
At  cWm^  Md  BOft  cdlwire  wiUt  intMt  to  adbit  the 
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Ill 


^  estate  therelyjr  ereated  wert  to  be  void,  determine  and  tjtica, 
ecue»  and  right  of  reentry  wai  gi?«a  to  the  landlord*  hia  ^uguiiwa 
bein  and  Hnijgnf    One  of  the  covenants  in  the  lease  was, 
that  on  every  sale  of  tfatigoiiMnt  of  the  demised  pretiiMet  by  ^ 
the  lessee,  his  hm  er  aa^gns,  he  or  they  should  pty  to  tiia 
iaadlordyhii  heirs    awgns,  a  ilfkbpait  of  tbo  conwdgration 
money  of  iueh  sde  or  aarigtunent 

ThepUfltfpfimdf  that  in  Hay,  1896^  the  rent  doe  and 
ip  anmr  maameA  to  lha  som  of  #199,  and  that  m  Apfil, 
MMp  tiie  property  of  iIm  deiMant  nas  sold  on  exeendon. 
It  appeared  ttmt  at  the  time  of  (he  Mie  then  was  more  than 
deohlo  theamoutt  of  property  on  the  preniset  to  saliify  Ifao 
seal ;  and  lliat  property  to  llw  amount  of  9150,  purchased  at 
was  leH  on  the  premises,  and  continued  there  in  the 
possession  of  the  defendant  at  the  time  of  the  trial  of  the  cause. 
It  was  not  proved  specifically  that  the  estate  of  the  tlLibiid- 
ant  in  the  demised  premises  was  sr)i(i  under  the  execution. 
On  this  evidence  a  verdict  was  t:ik(>u  for  the  plaintiff*  subject 
to  the  opinion  of  the  supreme  court. 

EL  WUHmmt  ibr  plaintiiC  contended  that  the  deeidom 
of  this  eonrt  ui  7  Cowen,  986^  and  1  Wendell,  396,  placed 
the  taw  en  the  subjeet  of  oomfitiona  on  the  broad  principles 

of  common  sense.   If  a  party  binds  himself  to  do  or  not  to 

du  an  'dcU  ^uid  fails  in  the  performance  of  his  engagement,  a- 
right  of  acliou  accrues  against  him.  So  if  he  tak^  au  estate 
upon  condition,  and  the  cooditioa  is  broken,  the  real  estate  is 
gone. 

A.  L,  Jcrdoin,  for  defendant  The  only  oovenant  that  it 

can  be  pretended  was  broken,  n  the  covenant  fbr  the  pay- 
ment of  rent ;  for  a  sale  under  an  execution  being  by  opera- 
tion of  law,  and  not  the  act  of  the  party,  is  not  within  the 
meaning  of  the  covenant  requiring  the  payment  of  the  fifth 
reserved  in  tliis  lease,  in  lieu  of  the  ordinary  quarter  sale  in 
the  ancient  leases.  To  ertable  the  landlord  to  proceed  for 
condition  broken  by  th^  non-payment  of  the  rent,  he  is  bound 
to  shew  a  demand  of  the  rent,  of  the  precise  sum  due,  upon  . 
the  day  when  the  rent  is  due  and  payable,  at  a  convenient 
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UTicA,  time  before  sun  set,  upon  liie  land  and  at  the  most  notorious 
Au,u.t.^8a9.  -^^    (J  ^^^^  j^g^  ^       Woodfall,  337.)    If  he 

proceeds  under  the  itatute,  (1  R.  L.  441,)  he  is  bound  to 
rJl^      shew  that  there  was  not  property  sufficient  on  tbe  premises 
to  countervail  the  rent   With  none  of  these  requiremeirts  of 
lito  kw  did  the  plaiiitiff  comply. 

By  the  Court,  Savaok,  C*  J.  The  plaintiff  cannot  sostain 
tbii  action  £»r  the  noo-pBymeat  of  rent,  neither  at  commoa 
Ifuraorimder thestatiHe.  He  cannot  recover  at  common 
law,  becauee  be  hai  not  complied  with  the  common  bw  re* 
qtiirementSt  such  as  the  demand  of  the  precise  amomit  of  Mt 
on  the  day  it  lisU  due»  at  a  convenient  time  bdbve  soodown. 
(7T.R.  117.  1  Saood. dS6in.  16.  Sound. on  Fl.  and  £t. 
470*)  Nor  can  this  action  be  sustained  mider  the  statiile,  be- 
cause tfaeie  was  abundant  property^  on  the  premises  counter- 
vailii^  the  arrears  of  rent*  and  wikhmlght  have  been  di^' 
trained. 

Korean  the  plamtiff  recover  for  a  breach  Sor  the  noiKpay- 

ment  of  the  fifth  of  the  sale  of  the  premises.  The  ease  Is 
rather  obscure  as  to  the  sherifl''s  sale  in  April,  1826.  It  is 
not  stated  that  the  defendant  s  interest  in  the  demise  <i  premi* 
ses  was  sold  ;  and  if  there  was  no  sale  there  could  be  no  for- 
feiture on  that  ground.  If  there  was  a  sale  of  the  premrses, 
then  a  question  I  apprehend  would  arise,  whctht  i-  suclt  sale 
was  collusive,  or  wlielher  it  was  bonajide  an  adversary  pro- 
ceedmg  on  the  pnrt  of  the  creditor.  If  colhisive,  and  made 
with  intent  to  defeat  the  condition  in  the  Icnse,  then  tlie  plain- 
tiff would  be  entitled  to  recover ;  but  ii  bona  tide,  then,  ac> 
cording  to  the  opinion  of  Piatt,  justice,  in  Jackson  v.  SUver- 
maUt  (15  Johns.  R.  279,)  such  sale  does  not  work  a  forfeit- 
ure; and  such  was  the  point  decided  by  this  court  in /ac^joa 
as  dem»  Sckufflarv^  Cortint  (7  Johns.  R.  531,)  though  an  in- 
timation to  the  contrary  was  thrown  out  by  Mr.  Justice  Suttn 
erland,  mJMksan  Ciroatf  (7  Cowen,  980.)  Upon  the  fitcta 
appearing  in  this  case»  the  defendant  is  entitled  to  judgment. 
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Jaguoit  ex  dem.  Watson,  t^^.  McRbhht. 

This  was  an  action  of  ejectment,  tried  at  the  New- York 

circuit,  hcioiti  the  Hon.  Wiluam  A.  Dueb,  one  of  the  cir-  home  uid  lot 

•  cuit  judges.  STrndTo*; 

Tlie  hissor  of  the  plaintiff,  Sarah  Watson,  by  a  deed  of  back  an  iMtru. 
bargain  and  sale  bcarinc^  (iate  J)(h   January,  1809,  for  tlir         ^  ^ 
consideration  of  flOOii  <  ^pressed  in  the  deed,  granted  to  her  ^^medate,  ex. 
sons  J  oh  a  C.  Watson  and  Joshua  Watson,  in  fee  a  house  and  onh^pS[,i^ 
iot  in  HarriaoD  Street,  in  the  city  of  New- York;  and  on  the  ^^J^'^Jj; 
same  day  an  instnunent  in  writing,  under  seal,  was  executed  tention  of  the 
by  Sarah  Watson  and  by  John  C.  Watson,  one  of  the  gran-  Sit  UieCTaot! 
tee8»  racitii^  the  deed  and  the  intention  of  the  parties  that  or  should  hold 
the  grantor  should  hold  and  enjoy  the  property  thereby  con-  p^^^^^  ^ 
veyada  and  take  the  rents  and  profits  thereof  during  her  nat-  receive  rhr, 
lual  life,  and  covenanting  to  abide  by  such  agieement  and  nn-  Stb«i«rf^dv^ 
derstanding.  On  the  10th  April,  1811,  Sarah  Watson  exe-  ^^^^'^^"^ 
coled  a  leaie  of  the  premises  to  John  C.  Watson  for  the  term  nmODg  toT 
of  teo  yean,  lesemi^  an  annual  rent  of  9300.  On  the  2d 
July,  1811,  John  G.  watson  executed  a  mortgage  of  the      icM.  that 
premises  to  Nicholas  Gibert,  to  secure  the  payment  of  $2800,  {J^  i^^^l 
and  on  the  16th  August,  1811,  sold  and  conveyed  the  house  "ere  puts  of 
and  lot  in  question  to  Peter  Allaire,  by  indenture  of  that  date,  tracCwid  that 
Containing  the  usual  covenants  ;  subject,  however,  to  liie  mort*  J^®,  grnntor 
gage  executed  tu  Gibert.    Ine  delendunt  deduced  a  regular /«•  U/e  in  tbe 
title  to  him  from  Allaire.    Joshua  Watson,  the  co-grantee  ''^J^JJJ^j  ^ 
of  John  C.  Watson,  died,  leaving  his  brother  his  heir  at  law.  iug  founded  on 
On  this  state  of  facts,  a  verdict  was  rendered  for  the  plaint  itT  cdnaiSeSSon^ 
for  a  moiety  of  the  premises,  subject  to  the  opinion  of  this  wight  take  et 
court,  whether  the  instrument  under  which  the  plaintiff  J^J  Jj/j^* 
claims  is  a  good  and  valid  instrument  In  the  law.  ^t'^ 

deed,  and  not  a 

/.  R.  Htadky,  for  plaintiff,  cited  1  Johns.  C.  91 :  15  Johns.  ^''^^J^ 

R.458;  1  Burr.  60,  106;  1  Johns;  C.  399  ;  8  Johns.  R.  was  Talid  and 

effectual  aa  a 
eorenant  to 

Bland  H< fi  to  iisr<<. 
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Jaduion 


W.  S.  Sears,  for  dclcndant,  cited  1  Saimd.  340 ;  1  Coweiii 
639 ;  16  Johns.  K.  615;  1  SauuL  191 ;  Com  Dig.  tit.  Useflb 
JUL 

By  the  Courts  Sutherland,  J.  The  plaintifTs  right  to 
depends  entirely  on  the  validity  and  effect  of  the  de- 
of  the  9th  January,  1809,  from  John  C.  Watson  to 
bar.  ffthat  was  a  legal  and  valid  instniiiient,  she  hadalife 
attate  la  a  moiBty  of  the  pretnisei»  and  was  entitled  to  tecor* 
ar  acondiii^ly.  It  ia  oontendedt  on  the  part  of  the  defend- 
ant! that  tfak  inatroment  cannot  opeiate  as  a  bargain  and 
aale»  for 'Want  of  a  pecuniary  consideration;  (16  Johns.  R. 
516;  1  Coweo»  689 ;  8  Johns.  R.  484 ;  16  Johns.  R. ;)  and 
that  if  k  can  operate  at  all,  it  must  be  as  a  covenant  to  stand 
seised  to  tiaes,  supported  by  the  consideration  of  blood,  deri- 
ved from  the  deed  in  fee,  which  was  executed  at  the  same 
time :  and  that  the  trustee  (ihc  whole  fee  being  in  him  hy 
the  decease  of  his  brother)  having  conveyed  to  Allaire,  who 
had  no  kjwwledge  of  the  trust,  the  use  w  as  destroyed. 

It  has  been  repeatedly  held  that  where  two  instruments  are 
executed  at  tlic  sauK."  time,  between  the  same  parties,  and  re- 
lating to  the  same  subject  matter,  they  are  to  be  cnns trued 
together,  and  considered  as  forming  but  one  contract  or 
agreement  This  is  a  familiar  doctrine  in  relation  to  mort- 
-  gages  and  deeds  of  defeasance.  It  was  fully  recogniml  by 
Ch.  J.  Parsons,  in  Holbrook  v.  Fuineyt  (4  Mass.  R.  569.) 
It  is  there  said,  that  wiiere  a  vendor  of  real  estate  gives  a 
dead  and  takes  back  a  mortgage  to  secme  the  purchase  mon- 
ey, at  the  same  time,  the  deed  and  mortgage  are  to  be  cod- 
iideredaspartaof  the  same  contract,  as  taking  eSbctatthe 
same  instant,  and  as  constituting  but  one  act,  'in  the  same 
manner  as  a  deed  of  defeasance  forms  with  the  principal  deed 
to  which  it  lefen^  but  one  contract,  although  it  be  by  a  distinct 
and  separate  instrument  Upon  this  principle,  a  wife  is  not 
entitled  to  dower  in  lands  purchased  by  her  husband,  when  he 
gives  a  mortgage  to  secure  the  consideration  money  at  the 
same  time  that  he  reoeiveft  his  deed.  The  deed  and  mortgage 
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arc  but  one  contract,  and  are  construed  as  though  they  were  ^'^^ 
embraced  in  the  same  instrument    Judsre  Spenrer.  in  Stow  ^"^^^ 
V.  TeffL,  (15  Johns.  R.  463,)  observes,  the  substance  of  a  con- 
veyance, where  land  is  mortgaged  at  the  same  time  a  deed  is 
given,  is,  that  the  bargainor  sells  the  land  to  the  bargainee  oa 
ecmdition  that  he  pays  the  price  at  the  atipiilaied  time  ;  and 
if  he  does  noC»  that  the  bargainor  shall  be  re-seised  of  it,  free 
of  the  mortgage  $  and^whe^r  this  contract  is  contained  im  em 
md  th9  tame  «iiJ<nMKiK,ai  d  lantf  may  &s,or  in  diiHnct  instrW' 
mtnta  eztaitedat  lie  Mme  tiwIM,  can  make  no  ponhie  JH^ 
AveBoe*  1b.  ^boftwiii  tx  dwtm  TVwsimd^t  ▼•  DtntAoghf  (\ 
JohDs.  Gas.  91,)  the  dootriM  waa  diiliBcdy  advaaoed  ani 
mamtanped,  that  aeveral  deeds  of  the  same  dale  between  the 
aaae  paitiea,  and  relating  to  the  aame  subject,  may  be  coo- 
stnied  as  parts  of  one  assurance. 

Goostndng  the  deed  from  the  lessor  to  her  sons  and  the  de> 
feasance  simultaneously  e^iecuted  by  one  of  them  to  her,  as 
one  msti  uinent,  carrying  into  effect  a  single  contract  or  agree- 
tnent,  as  the  preceding  fully  author! z(>  us  to  do,  it  is 

manifest  that  it  was  the  inteiiiioa  oi  the  parties  that  the  lessor 
should  retain  aa  estate  for  life  in  the  preniisfs,  and  that  the 
grantee  sliould  have  the  fee,  to  take  effect  after  the  death  of 
the  grantor.    The  consideration  expres5?<"d  in  the  deed  from 
the  lessor  is  SIOOO  ;  and  it  is  abundantly  settled  that  a  ticrd 
of  bargain  and  sale,  founded  on  a  pecuniary  consideration,  to 
take  effect  in  futurOj  is  effectual.   This  point  was  expressly 
decided  in  Jackson  v.  Dunsbaghy  (1  John.  Cas.  91,)  already 
cited,  and  in  Jackson  v.  StaatSt  (11  Johns.  R,  351,)  Jackson 
Sioart,  (20  Johns.  R.  87,)  4  Mass.  R.  136,  9  Saundsi  90, 
n.  1,  4  Cruise's  Dig.  185,  193.   If  the  defeasance  late  be 
coosideied  a  part  of  the  deed,  and  not  a  distinct  instnunent, 
then  the  case  of  Jacksmtt  ex  dbn.  Wood  and  oHuare  v*  tSkoartf 
above  referred  to^  is  predsely  in  point,  to  show  that  the  deed 
was  valid  and  efiectual  as  a  covenant  to  stand  seised.  (T 
Coke^  13dL  2  Strange,  984.)  Nor  do  I  perceire  any  objec- 
tion to  its  operation,  by  way  of  exception  or  zesenration,  in 
iavor  of  the  grantor. 

Jodginent  for  )plainti£ 
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BmiTON  !»;  R.  d&  C*  Stiwast. 

Fraud,  in  the  This  was  an  action  of  assumpsit,  tried  at  the  Madison  cir- 
Suclnn^  cuit  in  AprU,  1828,  before  the  Hon.  Natbah  Williama^ 

■et  up  in  bar  of  qbc  of  the  cicCUU  judgBS. 

notTj^ven'on  action  was  on  a  prombsory  note  given  by  the  defeod- 

guch  sale,  un.  ants  to  the  pkuntifil   The  dedaration  oontaiDed  a  count-  on 

lew  the  ven.  ,  ,    ,      ,  mt  i 

dee,  on  the  dis.  the  oete,  and  also  thr  common  money  counts.  The  pica  wai 
oovf^  of  the  ^  geneial  iisue.  The  defendants  proved  that  the  note  was 
the  article  par.  given  9B  tOB  pnoB  of  a  mm.  lold  to  them  by  the  platnn^ 
v^doV'or^^  the  plaintiff  msgoa^  of  <tod  In  the  8a1e,havii^ 
rim  it  to  i>c  sold  the  mare  as  sonnd  as  fiur  as  he  knew,  when  in  fact  he 
M^olv^^!'  ^mew  that  she  was  infected  with  a  disease  called  the  poUeml* 

If  the  T«n.  (of  which  sho  died,)  which  was  not  discoyered  until  after  the 
pl^t^^r  This  eiridenGe  was  olisected  to  by  the  plaintiff  as 

(»noot^tTMt  missible  under  the  plea  of  the  general  Issue.    The  judge 
however  received  the  testimony,  deciding  that  if  the  mare 

Whetfaflrthe  entirely  without  value,  the  evidence  was  admissible ;  but 
koughionthe  if  she  was  of  some  value,  the  evidence  was  not  proper.  The 
J^^hIJ^Sc  4"^'^^'*^'"  value  he  submitted  to  tlie  jury,  by  charging  tlicm 
defendant,  on  that  if  they  slionld  find  that  the  mare  was  entirely  wuriiiless 
*  P^P^V?®:  at  the  time  of  tiie  sale,  they  should  find  for  the  defendants; 

tico,  M  entitled         ^  ' 

to  give  cvi.  but  if  she  was  of  some  value,  iiowever  small,  tliey  must  dis- 
^t^^^f^Se  regard  the  evidence  given  by  the  dek  iuiants,  and  fiud  lor  the 
amount  of  re-  plaintiff.  The  jury  found  for  the  plaintiff  the  amount  of  the 
note.  The  defendants  excepted  to  the  decision  and  charge 
of  the  judge. 

/.  .4.  ?>pencer,  for  the  defendants.  Fraud  vitiates  all  con- 
tracts into  which  it  enters,  and  renders  them  void.  (Comyn 
on  Contr.  37,  38.)  An  action  therefore  could  not  be  main- 
tained on  the  note.  The  defendants  having  received  the 
horse  from  the  plaintifi^  were  liable  on  a  quantum  valeb€U  ; 
but  there  is  no  such  count  in  the  declaration. 

It  was  not  necessaiy  to  give  notice  of  the  defence.  Under 
the  genefal  Issuei  any  evidence  gomg  to  shew  that  the  plain* 
tiff  never  had  a  cause  of  action^  or  had  not  a  suheistu^  cause 
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of  aflden  at  t^e  coamcmcmmft «f  tlio.«iit| it adnuMlblBb  m  mcA, 
the  want  of  a  sufficieat  or  l^gal  coosicbrBtioQ,  dns.  (1  Chil*  AogiMt,  isa*. 
ly*s  R  470, 471.   1  Ld.  Raym.  817.)   The  rule  in  Chltty  ^"^^ 
is  recognized  hy  ibis  court  in  15  Johns.  R.  880.  Notes  ob*  v. 
tatned  by  fraudulent  representations  are  utterly  toid  and 
without  consideration.   (13  Johns.  R.  50.)  Fraud  may  be 
^ven  in  evidence  in  a  defence,  and  will  be  an  answer  to  the 
whole  demand,  or  in  abatement  of  the  damages,  according  to 
the  circumstances  of  the  case.    (13  Johns.  R.  302.)  Frmui 
or  deceit  in  the  subject  matter  of  the  consideration  of  a  note 
is  competent  proof  under  the  general  issue.    (6  Cowen,  31.) 

C«  MItmtf  for  plaintiff.  In  an  actiim  upon  a  ejontmet 
of  sale,  the  defendant  may  mitigate  the  damages  byahowingi 

the  unsoandness  of  the  article,  whether  the  actkm  be  upon 
a  quaatum  valebat  or  for  a  stipulated  sum.  In  sucli  case  tlic 
defence  is  anomalous.  It  is  not  on  the  principles  of  set  off, 
for  th(^  damages  are  unliquidated  ;  nor  can  it  be  said  there  is 
a  failure  of  consideration,  because  the  contract  being  entire, 
is  upheld  if  any  consideration  is  left.  Fraud  vitiates  a  con- 
tract, it  is  admitted  ;  but  a  part5%  to  avail  himself  of  such  do- 
fence,  must  avoid  the  contract  by  returninn;  the  propcrtv. 

Where  a  bill  or  note  is  given,  the  contract  of  sale  is  not  in 
question,  and  the  defence  rests  upon  the  consideration.  Lord 
Mansfield  says,  (8  Burr.  1062,)  there  is  a  distinction  be- 
tween the  contract  and  security :  the  former  n  divisible,  the 
latter  not."*  A  total  want  or  Mure  ol  consideratkm  k  aef 
answer  to  the  action  on  the  note^  and  may  be  shewn  undaf 
the  general  issue ;  ibr  by  suoh  proof  it  appeifs,  that  at  tha 
time  of  the  eommenaenMit  of  the  suit^  liM«e  was  no  cause  of 
aetion-^  valid  eontraot  (11  Johns*  Rep*  M,  and  15  jdr 
980«)  But  the  delMut  eanmt,  in  euoh  aetuM  on  the  noti^ 
mitigate  the  damages  by  shewing  a  partkd  Mm  of  cooiid* 
oration.  (1  Gamp^  40,  n.  8  id.  Me.  8  Id.  87.  14  Eait» 
488.  6  Cowen,  484.  8  Wheaton,  la  Chitty  on  Contr.  168.) 
At  all  events,  such  evidence  is  inadmissible  under  the  gener* 
al  issuf^.  (Chitty  on  Contr.  16P.  11  Johns.  K.  547.  15  id. 
280.    7  East,  479.)    The  observation  in  8  Cowen  must  be 

•  Vol.  III.  -    .     ■  80 
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vTicAt  understood  as  applyk^  to  iraiiid  or  dooeit  going  to  the  wliolo 
Angiist,  1888.  coosideralioiL 


Stewart. 


T.  By  the  Couriy  M.M?r-v,  J.    The  drfmdants  contend  that 

there  was  a  total  waul  of  consideration  for  the  note,  hy  rea- 
son of  the  fraud  practiced  in  the  sale,  and  that  therefore  they 
were  entitled  to  a  verdict  The  general  position  that  all 
contracts  infected  with  fraud  are  ToiH  both  at  law  and  in 
aquityt  is  too  well  settled  to  be  controTerted,  and  too  plain 
to  require  reference  to  auterities  to  aopport  it;  and  it  is 
not  less  certain  that  securities  given  oo  such  oontiacU  aro 
also  void  as  between  the  contracting  parties.  But  a  party  to 
a  fraudnlBnt  eontiact  mayt  howoTer,  so  conduct  hiinself  in 
relation  to  it,  as  to  forfeit  his       to  treat  it  as  void. 

Where  a  bm  is  gifen  for  the  price  of  goods  firandidently 
sold  under  a  wamnly,  the  breach  of  the  warranty  is  a  bar 
to  the  aotion  on  the  bill,  as  between  the  parties  to  the  sakff 
if  the  defondant  hnmediately;  on  dboovering  the  fraud,  repvh 
diate  the  oomraet  by  tendering  bade  the  goods.  (Batnd. 
on  PI.  dc  Bt.  803,  4.)  The  case  of  hewb  t.  Cet^TOfe,  (2 
Taunt.  2,)  is  very  similar  to  the  one  before  us,  with  this  im- 
portant additional  feature,  that  there  tlio  defendant  offered  to 
return  the  horse,  but  the  plaintiff  refused  to  receive  him ;  he 
was  liuwevcr  left  in  his  stable  Without  his  knowledge.  In 
that  case  the  fraud  in  the  sale  rendered  the  check  given  for 
the  horse  invalid.  In  Legi^ett  \.  Cooper-,  (2  Btark.  N.  P. 
93,)  the  action  was  for  hops  sold  by  sannple  for  a  stipulated 
price.  The  plaintiff  put  into  the  sacks  hops  of  a  quality  in- 
ferior to  the  sample.  The  defendant  jiaid  into  court  a  por- 
tion of  the  sum  claimed  by  the  plaintifi^  and  resisted  his  re- 
covery beyond  that  amount,  on  the  |;round  that  the  hope 
were  of  an  inferior  quality  to  the  sample.  Lord  £llenbo« 
rough  said  the  defence  went  to  the  whole  action^  and  the  de> 
fondant  could  not  interpoae  such  a  defence  after  paying  moi^ 
ey  into  court  He  obannred  that  the  defendaal  *  had  kNt 
the  ground  of  deftnoe  npott  wiiich  perhaps  he  nngfat  other* 
wbe  hav«  haifled,  hfw^kethgiomaktihetlfjediioii  M  lihe 
pnfH  ^anf*  wfttra  iktgooii.  In  the  case  of  I'MirT. 
Smmda^  (1  Camb.  190,)  the  same  judge  stated  it  to  b# 
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*tlicdiUyof  the  purchaser  of  any  commodity,  immediately  dtica, 
upon  discovering  that  it  was  not  according  to  order  and  unfit 
for  the  purpose  for  which  it  was  intended,  to  retura  it  to  the 
Vendor,  or  give  him  notice  to  take  it  back/' 

If  the  rule  of  law  laid  down  in  the  two  last  cases  is  appli- 
cable to  this,  the  defendants  could  not  treat  the  sale  as  void 
ftfter  retaining  the  property  received  under  it.    Had  they  in- 
tended to  treat  the  contract  as  void  on  the  ground  of  fraud* 
it  wi^  their  duty,  when  they  diflcovered  the  mare  was  not 
auch  as  the  ftelntiff  had  represented  lier  to  bo,  to  have  re* 
turoed^iAti  torthe  plakitifil   When  jnoMcntod  on  the  nole^ 
and  the  cause  broi^gfat  to  trialt  it  was  too  late  to  repiidialo 
the  odnlractv  Saunders  ajipliet  this  rule  to  a  IraudBleBt  aalo 
<if  goods  under  a  waRaBl.y«  and  then  is  no  maoa  why  it 
ihoold  not  he  applied  to  a  fiaudolent  sale  where  there  is  no 
4»B|iiess  wacrap^..  Besidsi^  I  do  not  tMnk  that  in  |irinoiple 
a  distinction  can 

laet  oiled.  On  what  ground  is  it  inssted  thai  the  sale  in  this 
case  isToid!  Is  it  not  because  the  hone  detivered  by  the 
plaintiff  was  not  such  a  horse  as  wss  represented  to  the  do* 

feodants,  and  as  they  contracted  for?  The  same  remark 
applies  to  the  hops  in  the  case  Leggell  v.  Cooper,  and  to 
tiic  beer  in  the  case  of  Fisher  v.  Samuda.  Not  having  tak- 
en tlieir  stand  at  the  proper  time,  the  defendants  caunot,  at 
the  triul,  say  that  the  contract  was  void  so  long  as  they  are 
not  able  to  say  tiiaL  the  horse  was  vtUueless. 

It  seems  to  be  well  setUed,  that  if  the  actioa  had  been 
brought  for  the  consideration  of  the  horse,  the  defendants 
might  have  shewn,  in  mitigation  of  damages,  if  they  had  giv- 
en nolioe  theieofc  that  the  iiorie  was  not  such  as  the  plaintiff 
had  represented,  and  that  the  lepresentatioa  was  frajuduleoL 
There  are  cases  which  sljew  that  where  the  action  is  on  the 
eecurity  the  rule  is  difieient;  Init  this  court,  seeing  no  reason 
forithajjatintiifttt^  hv"^  not  tsgarded  it.  It  has  been  decided 
lisrs  tint  the  perttai  iailuie  of  the  eoosideration  of  a  note 
■nyhegifmiiasiridanQe  inasaitonanotabeiweeathepaiw 
tiss^  iei|»  undevaaotioe  to  nednoe  the  aiaount  of  damages. 
^WandeUr^ai.) 

New  trial  dsnied^ 
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Chapman  tv.ANOKEWs. 

An  action  of  Tuis  was  an  action  of  replevin^  tried  at  the  Renssplaer  chr- 
JSuiHgaiW  ^^^^^     November,  18-27,  bek>ie  the  UoQ.  Natbam  Wiluamb, 

one  of  ihe  circuit  judges. 
by^Tie  of  an  William  Chapmao  (the  plaintiff)  and  one  Elbridge  Green 
tibooghtheiuu  partners  as  chtkiert.  In  the  year  1836,  they  were 
tion  ur  derthc  employed  by  one  Robert  Patterson  to  dre»  and  ftiiih  a  luge 
^Z"^  quanUty  of  satiaeta.  In  the  fall  of  that  ymor  Hiey  divided 
miffhtbomain  betweeo  thatii  fi6pleo«Bof  the  aaiioeti  patitttD  teirhanda 
^txetwcn,  each  taUng  98  piaces,  oa  ths  aihgalkm  that 
if  the  par!  P^tterionlvai  indebted  to  them  io  a  Uigaram  of  iiMiiay  for 
Meh  ran^^  ^ork  doiie«  and  had  autfaorned  them  to  retain  af  mach  of 
OT  ^  thToMi^  ^  M^ii"^  ^  would  satisfy  their  demand.  About  the  1st 
de.  Januaiy,  1837«  the  38  pieces  of  satbet  taken  by  Chapman^ 
f  ndar  t  n  um  ^  Chapman  and  Green  were  tenanhr^ 

Whera  two  wore  levied  upon  by  a  deputy  of  the  sheriff  of  the  county  of 

pr^o.^  were  Renndaer,  by  virtQeof  aneieeotion  on  a  judgment  of  this 

eUtkiera,  and  court  sgtthM  P^ltersoB ;  and  when  the  deputy  was  about  re- 

SoUu,  bj*^^  movinpf  the  goods,  Green  who  was  present,  proposed  that 

eonient  of  the  Chapman  should  procure  Andrews  (the  defendant)  to  bc- 

menUor" uTeir  come  receiptor  for  the  goods.    Ciiapiiiaii  declined,  saying  he 

^d2dth^£  had  no  intercourse  with  Andrews,  but  told  Green  he  micrht 

tween  them,  procure  him  to  receipt  the  goods  if  lie  chose.    Andrews  was 

and  the  aharo  gppHed  to  bv  Green  and  consented ;  the  goods  were  carried 

of  one  of  them    *  ^  '  .  ^ 

was     aubM*  to  Andrews'  house,  and  the  plaintiff  assisted  in  their  trans* 

uSdJ^^a^^  portation.   For  this  takii^  of  the  goods  the  action  was 

oution  affainat  brought. 

ownet^u^M  Ofteen  proved  the  partnership  between  himself  and  Chap- 
thc  other  18  an  man,  their  employment  by  Pattcirsai^  his  indsbtedoesi  to 
{JJ^I^^'^^to  them,  and  consent  to  their  retaining  as  maiqr  of  the  goods  as 
prnye  the  tiUe  would  satitAr  thoir  demandy  and  the  subsequent  partitioQ  of 

ot  hu  partner  .  ■  . 

to  the  clotht  the  M  pieces  of  sataneu  between  them*  He  was  otjeelaA 
^thout  a^^  ^  ^  aainteniHedi  whiksi,  wherettpoo  he  aneoleda  self 
iM         10  Chapman  of  all  cfaoms  he  had  or  mfghit  have  in 
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^tukoe  <lf  tint  tnlt,  wheOi  though  tbe  objectioii  ww  penirtdl 
in  by  tbe  defendanl,  the  {^esidupg  judge  permitted  him  to 
testify. 

The  defendant  moved  ior  a  nonsuit  on  the  giound  that  the 
goods  in  (|uestiori  having  come  to  the  possession  of  the  de- 
jysndaut  by  the  consent  of  the  plaintilT,  an  action  of  replevin 
could  iiot  be  maintained.  The  judi^c  ruiused  to  noiisuil  tiie 
plaintiff,  and  charged  the  jiiry.  that  it  was  immaterial  wheth^ 
the  goods  were  committed  to  the  possession  of  Andrews 
with  the  eonseot  or  at  the  request  of  Chapman  or  aot ;  that 
the  law  fvgftvdod  the  receiptor  as  the  agwtt  oC  Ibo  sheriff,  aod 
tbeaefare  no  dBinand  was  necessary  before  suit  bm^gfat  Tba 
jiirjr  ioaada,wdic4f<(ur  iho  plaial^ft  whioh  was  mm  mxmA 

A.  Vandcrpod,  for  the  defendant.  The  defendant  having 
obtained  possession  of  the  goods  by  the  consent  of  the  plain- 
tiff, repleviu  will  not  lie.  Replevin  can  be  maintained  only 
where  trespass  will  lie»  Although  the  remedy  of  replevin 
of  late  years  has  been  greatly  extended,  still  a  tortious  taking^ 
18  required  to  be  tbewtif  or  the  plamtiff  must  faiL  (1  Wei^ 
detlli  109.)  Even  irovet  camiot  be  brought  against  a  receipt* 
or  until  after  a  demand.  (9  Johns,  A.  861.)  The  charge 
of  the  judge  was  therefoie  erroneoiis. 

Green  was  directly  interested*  He  and  Chapman  were 
partners,  and,  accorciii^  to  his  testimony*  were  joint  owners 
of  the  56  pieces  of  satinet  by  the  consent  of  Patterson. 
They  made  partition,  and  on  the  title  of  Chapman  failii^t 
Green  wonld  be  liable  to  hun  under  the  implied  warranty  of 
title,  or  compellable  to  account  for  a  proportion  of  Ae  sat- 
inets received  and  retained  by  him.  The  release  came  from 
the  wrong  quarter. 

/•  P.  Cnihnutn,  for  the  plamtiC  The  goods  beu^  the 
property  of  the  plaintiff  and  not  of  the  defendant  ui  the  ez« 
mention,  under  color  of  which  they  were  taken,  the  sheriff  is 
liable  as  a  trespasser,  and  if  so,  the  defendant  also  is  liable. 

He  received  the  goods  from  tbe  sheriff,  the  plaintiff  had  al- 
ready been  divested,  and  tlic  receipt  was  given  to  the  sheriff; 
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OTicA,  ihmfeiB  the  agont  'of  Uie  iMC  incl  not  of  tlie  pfaan-' 

AiigiMf,m.  tifi  Tlw  dcfadant  prociii«4  ll»  tntpaif, 

adrerted  to  som  of  the  6cti  in  the  case,  shewing  thUL  the 
r»       defendant  had  probably  given  h^mrmatbn  to  the  creditors  of 

Patterson  as  to  the  ^ods  in  question,  and  had  acknowl- 
edged he  had  done  so  in  consequence  of  hostile  feelings  to 
the  plaintitf.]  which  is  sufficient  to  support  the  action  against 
him.    (Starkie'sEv.  1445.    2  Phil.  Ev.  134.) 

Green  was  a  cotnj>etent  witness.  One  partner  may  bring 
an  action  for  tort  and  recover  for  his  own  share.  The  part- 
nership Ccin  be  objected  only  by  pkni  in  abatement,  and  if 
not  80  plead,  the  partner  may  recover  m  his  own  name.  (1 
Chitty,  53.  2  Strange,  820.  1  Montague,  148.)  The  im- 
plied warranty  on  partitioa  of  lands,  is  a  warranty  only  against 
the  acts  of  the  party  himself.  Apply  that  rule  to  this  case,  and 
Greene  could  not  be  responsible.  Besides,  on  a  partitiott  or 
division  of  personal  property  the  law  implies  no  warranty. 

Bfj  the  Court,  Savage,  Ch.  J.  This  case  presents  two 
questions:  1.  Will  replevin  lie  under  tlic  circumstances  here 
disclosed:  2.  Was  Green  a  competent  Witness  ?  The  doc- 
trine of  this  court  I  consider  as  settled,  that  replevin  lies  for 
such  a  taking  as  will  sustain  an  action  of  trespass  de  bonig 
asportatis.  Was  the  defendant  guilty  of  any  trespass  T  Up- 
on the  £ict8  found  by- the  jury,  the  deputy  sheriff  was  a  tres- 
passer in  levying  on  the  goods ;  but  in  that  act  the  defend- 
ant was  not  ooncenied»  either  as  a  party  to  the  execution  or 
levy.  The  defendant  received  the  goods  as  the  servant  or 
agent  of  the  officer  at  the  request  of  the  pialntifT;  ior  thoogh 
the  plaintiff  himself  did  not  speak  to  the  defendant  tohecoroe 
the  leoe^Hor^yet  Gieen  did,  who  acted  fer  the  plaintiff  and 
at  his  request,  and  the  plaintiff  assisted  m  carrying  the  goodi 
to  the  defendant's  house.  Would  trespass  lie  under  these 
circumstances?  I  think  not.  There  was  no  tortious  taking 
which  is  necessary  to  maintain  trespass  or  replevin.  Either 
of  these  actions  would  lie  against  the  deputy  sheriff  who  made 
the  levy,  and  trover  perhaps  might  be  maintained  apainst  the 
defendant  after  conversion.  But  the  defendant  did  not  be- 
come a  trespasser  by  receiving  the  goods  at  the  request  of 
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bothpttfte,  Suppo«B  tbediefiff  had  carried  thegoodi  from  wtic^ 

Stephemown  to  Troy,  and  there  put  them  in  store  for  safe  ^'^^^l^^jy* 
keeping ;  would  the  store  keeper  who  had  them  in  custody  cbapmaa 
be  a  trespasser?  Clearly  not.    I^eiiher  was  ihe  defendant 

xi.  \Vas  Green  a  competent  witness?  The  facts  proved 
to  shtnv  his  interest  were,  that  the  piaiiitiffand  Green  were 
j>artncrs  in  dressing  clolh,  and  as  such  received  the  cloths  m 
question,  and  were  to  have  a  stipulated  compensation  for 
dres-sing  them.    Upon  this  statement  of  facts,  the  witness 
was  as  much  interested  as  the  ])laintifr,  and  should  have  been 
rejected.   The  judge  decided  that  Green  was  interested.  A 
telease  was  then  produced  from  the  witness  to  the  plaintiff* 
from  ail  claim  and  demand  ansiog  out  of  this  suit,  or  the  sub- 
joct  matter  of  it*  He  was  then  coniiileied  eompetfliL  Bm 
it  aeems  to  me  there  was  an  iDtereat  atUl  femaiiung,  arising 
out  of  the  attuatioa  of  thoee  parties.  Suppose  the  plaintiff's 
title  hfid  fiiUed ;  would  not  the  plaintiff  have  had  a  datm 
against  Green,  either  to  contribute  to  the  loss  thus,  sostamed 
OD  goods  which  they  had  divided,  the  title  to  theooe  half  of 
wfaicii  had-fiuled,  or  to  account  to  the  plaintiff  for  the  one 
hdf  of  the  goods  which  he  retained  as  a  compensation  for 
ihenr  joint  servieest  I  am  inclined  to  think  he  would  havjtt 
had  such  claim ;  and  this  couM  only  be  removed  by  a  re- 
lease from  the  plaintiff  to  the  witness. 

I  am  of  opinion,  therefore,  that  Green  was  interested ;  but 
whether  he  was  or  not,  the  action  of  replevin  does  not  lie 
upon  the  facts  proved  in  this  case. 

A  new  trial  must  be  granted ;  costs  to  abide  the  event. 
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joinder  of  Bt,  and  contains  sevrn  connts.  The  hrst  six  counts  charge 
'^'"'^  thf  intpufate  to  have  hccn  indebted,  in  his  litetimc,  to  the  plain- 

in  an  action  of  '  ^  ' 

awumput  a-  liti';  tile  sovf  nth  is  on  an  ace  lunt  stated  by  the  defendant,  as 
I^Itnaor,***a  odminutralor  with  the  plaintiff,  '*  of  and  concerning  dirers 
count  of  mti.  other  sums  of  money  from  the  said  defendant,  as  administra- 
tent  wiiE^e  ^  ^  aforesald,  to  the  said  plaint^  before  that  time,  doe  and 
^lf^^^^  "  owinff."  Tha  count  states  that  upon  such  aecomitav  the 
of  and  conccr.  defendant,  as  adm^mstraUr  as  amresaidf  was  nmod  m  arrear 


nmg  rooiuM  ^  indebted ;  and  beiiijff  so  found  in  anear  and  indebted, 
fendant  m  he»  01  <idhttii£f<ral0r,  In  coneideratioii  tbereoC  undertook  and 
thT^'pU^ti^  prauuad,  d^  The  defendant  demuned,  and  plaintiff 

before      that  Joined* 
time  doe  and 
owing,  is  join- 

«d  to  oiMBto  .  C.  Bm^nsUj  for  defendant  The  Iftst  coom  ii  incongm- 
the  ^  ^  (mnnot  be  joined  with  the  other  oounto  in  the  deck- 
intcBute.      ratloD,  beciuae  it  raquires  a  diflbrent  jud^nnent  than  would  be 
e.r,;';^  upo.  Ze  crnnt..  Th^  judgm«at  on  the  lint 

■toted  to  have  counts  would  be  de  bonis  intestatoris ;  on  the  last,  <fe  ftoim  9ro- 

been  with  the      ....  „       ,  .     .     ,  ,  , 

defendant,  as  priis.    It  IS  not  alleged,  m  the  last  count,  that  the  account- 

of^lmd^con-  ^"^^  concerning  inonies  due  or  owing  by  (he  inies* 

ccming  money  tatc.  The  defendant,  as  administrator ^  may  have  become  Ua- 
tothe^piahi"  r      ^^^^       death  of  the  intestate,  for  funeral  charges,  : 

bjfthemteetaie  the  count,  therefore,  would  be  good  to  charfje  him  personal- 
wt  hit  Hft  If iwt  o  I 

there     would      5  but  a  nKigtn*  lit  rfr  bonis  inffstatoris  could  not  be  reiiflered 

n<»  upon  it  The  rule  thnt  a  jilaintiff,  upon  a  general  dcmvm  cr 
to  the  whole  declaration,  shall  have  judgment,  if  there  be  one 
good  count,  does  not  apply  to  this  case :  the  demurrer  is  for 
the  incongruity  of  the  counts.  The  counsel  commented  up* 
on  the  observations  of  Mr.  Chitty,  (1  Chitty*s  PI.  205,)  that 
Buch  counts  might  be  joined,  and  insisted  that  thou^  such 
counts  might  be  joined  in  actionB  by  administratora»  they 
could  not  be  joined  in  actions  ogaiMH  them.  He  cited  1  H* 
nack.102;  II  Boa.  d&  PuL  4ft4 ;  4  T.  R.  947 ;  8  Johns. 
440:  19ld.S49;  7 Cowen, M ;  8 SattML  117 e. 
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A,  L,  Jordan^  for  plamliff,  insisted  that  the  last  count  ei-  utica, 
ther  charged  the  defendant  de  bonis  intestatoris,  or  it  was  bad,  ^V"**  1829. 
and  a  judgment  could  not  be  rendered  on  it ;  and  in  either 
case,  the  plaintiti'was  entitled  to  judgment  Under  that  count, 
the  plaintiff  would  be  entitled  to  show  that  the  obligation  ex- 
isted in  the  life  time,  but  that  the  indebtedness  did  not  accrue 
until  after  the  decease  of  the  intestate  ;  as  where  the  plaintiff 
was  tlie  surety,  and  did  not  pay  until  after  the  death  of  the  in- 
testate. In  such  case,  the  accounting  could  be  only  with  the 
administrator,  and  the  judgment  of  course  would  be  de  bonis 
intestcUoris,  There  is  nothing  in  the  cpunt  which  shews  that 
the  accounting  was  of  and  concerning  monies  for  which  the 
defendant  would  be  personally  liable,  and  the  court  will  not 
presume  the  fact. 


By  the  Court,  Savage,  Ch.  J.  The  declaration  contains 
seven  counts,  all  of  which  are  admitted  to  be  good,  and  to 
charge  the  defendant  in  his  representative  character,  except 
the  last,  which,  it  is  alleged,  charges  him  in  his  individual  ca- 
pacity ;  and  it  is  urged  that,  as  the  counts  require  different 
judgments,  they  cannot  be  joined  in  the  same  declaration. 

It  is  well  settled  that  if  the  counts  be  such  aa  require  dif- 
ferent judgments,  they  cannot  be  joined  :  a  judgment  npon 
counts  charging  the  defendant  as  administrator  must  be  de 
bonis  intestatoris  ;  whereas  upon  a  count  charg'mg  the  de- 
fendant individually,  in  his  own  right,  the  judgment  is  de  bonis 
propriis. 

The  only  question,  therefore,  is,  whether  the  last  count 
charges  a  personal  liability ;  and  whether  a  recovery  upon 
it  requires  a  judgment  against  the  defendant  in  his  representa- 
tive or  individual  capacity.  The  count  appears  to  be  taken 
from  2  Cliitty's  PI.  61, 2,  and  states  that  the  defendant,  as  ad- 
ministrator as  aforesaid,  accounted  with  the  plaintiff  concern- 
ing divers  sums  of  money  due  and  owing  from  the  defendant, 
as  administrator  as  aforesaid  ;  that  upon  such  accounting,  the 
defendant,  as  administrator  as  aforesaid,  was  found  in  arrear, 
and  as  administrator  as  aforesaid  promised  to  pay,  &c.  Had 
the  count  stated  the  accounting  io  he  of  and  concerning  divers 
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Anga.t  ^^'foikepbtmtif/nvfoald  h^iTe fallen pmnelr whMi cuitf 
S^i^^  of  Skot  .AtMfMoit,  (1  H.  Black.  102^)  in  ^Hifeh  such  s 
count  waa  held  to  be  properly  joined  with  other  coonts  ata-' 
ting  promiaea  by  the  intestate.  The  dtstinetioii  Hi  betwoeit 
causea  of  action  exiating  in  the  lile  time,  and  those  ariaing  af« 
ter  the  death  of  the  testator  or  hitestate.  In  the  ibmer  cs- 
sss,  the  judgment  should  be  against  the  goods  of  the  deeeaa^ 
pd  ;  in  the  latter,  against  the  goods  of  the  representative. 
This  distinction  is  tfikr  ii  m  several  cases  in  this  court.  (8^ 
'  Johns.  R.  440.  12  id.  .ilO.  7  Co  wen,  58.)  The  same  dis- 
tinction exists  in  the  EngHsh  courts,  and  is  clearly  srtated  in 
2  Saund.  117,  d.  e..  and  that  a  count  for  money  had  and  re- 
ceived by  the  dt'fciidant,  as  executor,  for  the  plaintiff's  usei 
or  for  money  lent  him,  (is  such,  or  on  an  insiiniil  rornputas- 
set  of  money  due  from  him,  as  such,  cannot  be  joined  to  a 
count  on  a  promise  made  to  the  testator ;  and  such  mis-join- 
der of  action,  either  by  or  against  an  executor,  is  a  defect  in 
substance,  and  therefore  bad  on  general  demurrer.  (4  T. 
R.  847.  1  H.  Black.  108.  2  Bos.  Pol.  424.)  But  a 
count  on  an  account  stated  with  an  executor,  fw  money  due 
from  ike  testator,  may  he  joined  to  a  count  on  a  promise  by 
the  testator,  this  bei^g  the  common  mode  qf  declaring  against 
e3Eecutont,  to  save  the  statute  of  limitations.  (1  H.  Black. 
102.)  Mr.  Chitty,  (1  Ch.  PL  205,  6,)  lays  down  the  same 
rule,  but  supposes  that  since  the  case  of  Cbtwff  and  wife, 
.  oMrSf  4^.  Wfitt^,  (6  East,  400,)  the  decision  would  be 
different  in  regard  to  an  Insimul  com|mta88et  by  an  executor 
defendant.  In  that  case,  it  was  decided  that  a  count  for 
goods  sold  by  the  plaintiff,  as  administratrix,  might  be  joined^ 
with  a  count  upon  an  account  stated  with  her,  as  administra- 
trix, because  the  damages  rccorered  would  be  assets.  But 
1  apprehend  that  does  not  do  away  the  reason  why  such  counts 
as  are  here  joined  may  not  be  joined,  because  they  require  dif- 
ferent judgn-ienls,  and  there  would  be  an  incongruity  in  the 
record.  It  seems,  therefore,  that  an  accounting  with  the  plain- 
tiff by  the  defendant,  as  administrator,  without  saying  for 
the  inrlehtedness  of  the  inifsiate,  crenies  a  cause  of  action  against 
the  administrator  persooaliy ;  but  if  theacoounth^  be  amd 
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tibaiiyr  in  thd  9Ammttx9U»ci  it  niiM  no  new  duty  on  hdi 
ptrt*  aad  a  promiie  by  bipn  upon  joch  aceownting  may  be 
joined  in  tke  tame  dfedantioa  oantoiaing  pronuiw  by  the  ia- 

teemte, 

AecnrtiBg  to .  tbie  rule,  Ifae  hwt  count  In  tlus  declaration 
eannet  be  joined  with  tbe  other  counts.    The  demurrer  is 

well  taken,  and  the  defendant  is  entitled  to  jiiLi^^meat,  wilii 
li^ave  to  the  plaintiff  tu  aittund,  on  payment  ol  cosus. 


Dbmubber  to  plea.  To  a  declaration  of  debt  on  judg*-  In  a  plea  of  a 
ment.  the  defendant  pleaded  that  on  the  30th  May,  1818,  he  ^Jj2S*Jebu 
the  defendant,  having  been  actually  imprisoned  in  I  lie  debt-  or  nnder  tha 
or*s  jad  in  New-York  for  sixty  days  then  last  pasi  and  up-  theacTfor*jT. 
wards,  upon  execution  in  a  civil  action,  wiihiu  the  true  intent  ^"^^'"'^ 
and  meaning  of  the  act  for  giving  reiiel  in  cases  of  insolven-  vency,  the iact 
cy,  and  the  acts  amendinc:  the  same,  application  was  made  to 
•the  recorder  of  New- York  by  one  Samuel  Townsend,  a  crcd-  dsbted  to  the 
itpr  of  the  defendant,  for  relief,  pursuant  to  the  said  acts,  JJh^I|^*5^pp||^ 
<(the  said  creditor  being  apprehensive  that  the  estate  or  effects  tion  the  pio- 
of  tbe  defendant  would  be  wasted  or  embezzled ;)  and  such  had^ll^^a  7S 
proceedings  were  thereupon  bad  that  afterwards,  on  the  Sth  "^t^  Icsr  than 
January,  1819,  the  recorder  granted  a  discharge  to  the  de-  SmtJdjaywiu 
fendant  firom  all  debts,  &c.,  and  if  in  prison,  from  imprison-  [^'^'a*d  q^*'^^^ 
ment,  setting:  forth  the  discharge  tn  hoc  verba.  The  discharge  cral  demarrer. 
netted  that  the  creditor  made  affidavit  that  the  insolvent  was  }!!^,'^f^\f 

,  '  the  fact  m  the 

indebted  to  him  m  a  sum  of  money  not  less  than  $26^  but  diichar^  set 
there  was  no  averment  to  that  effect  in  the  plea.  For  this  ^J^^  ^^^^ 
cause  the  plaintiff  demurred  to  tbe  plea,  and  tbe  defendant  aoppi^  the  de. 

•  •     J  .  fcct  in   tho  a. 


verments  giT. 
iagjoziidiotiMi 

/.  R.  Van  Duur,  ferpbuntiC  !•  tto  " 
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oticA,  lla  Omo^  fSmnBLAim,  J.  Tlie  demaner  »  wdl  t«p 

4iigti«t,i8M.  1^  bolder  to give  the  officer  jcmidieCMmt  to^rtiom  ap- 
^^m2!»  pHealkMd  k  made  for  a  diwIiBiigab  under  die  idndi  eeetkHi  of 
^^▼^^^  tkb  aot  for  giving  relief  in  eaaee  of  ini(dvenoy»  and  tl»  acts 
anwDding  the  lame,  (1  R.  L.  404 ;  SiaCuieBi  vol  4»  p,  41,  b. . 
and  23,  c.)  it  is  necessary  not  only  that  the  ddilor  should 
have  been  aelmilly  imprimMtfsr  dsky  days  or  upujoritt  i^pon 
execuHan  in  a  citril  acHon,  but  it  must  also  appear  that  he  it 
indebted  to  the  creditor  who  makes  the  application,  in  a  swn  not 
less  than  §25.  The  proceedinj^  under  the  ninth  action  nre 
to  l>e  instituted  by  a  creditor  or  creditors  of  the  iiis'jlvent,  and 
it  is  a  particular  description  of  crcilitors  only  wlio  are  niithor- 
ized  to  make  the  application;  those  whose  respective  debts 
are  not  less  than  825.  Tt  is  upon  the  application  of  such  a 
creditor  only  that  the  otBcer  acquires  jurisdiction  of  the  sub- 
ject ;  the  fact  therefore  should  have  been  expressly  averred 
in  the  plea.  (1  Johns.  11.  91.  7  id.  75.  11  id.  175.  19 
id.  39.  30  id.  208.  3  Cowen,  206.  1  id.  316.)  The  case 
of  Wyman  v.  Mikkell^  (1  Cowen,  316,)  shews  that  the  want 
of  this  averment  cannot  be  supplied  by  the  dischaige  itseHl 
Jurisdiction  must  first  be  given  to  the  offioer»  before  any  pre* 
flomption  in  &vor  of  his  acts  can  anse^  and  a  recital  in  the 
discbarge  itself  cannot  confer  or  aflbid  any  evidence  Of  jo- 
risdiction. 

Judgment  for  plabtiflT  on  demurrer»  "with  leave  to  defend- 
ant to  amend,  on  payment  of  costs. 
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Uackett  v8,  Hubon  and  Youhos. 

Thi3  was  an  action  of  covenant,  tried  at  the  Yatet  oiiv  • 
cult  in  February,  1828,  bclort;  the  Hon.  Knos  T.  Tu&oop»  tite,who  vnui 
then  one  of  the  circuit  judges.  r 

The  declaration  was  on  a  covenant  entered  into  by  the  cute  and  ddiy- 
defead.'mts,  bearing  date  the  26th  February,  1823, 'whereby  J*^^* 
the  dcteiuiants,  "for  a  valuable  consideration "  bound  them-  CT^mnted  aiid 
aelves  to  execute  and  deliver  to  the  plaintiff,  on  or  befon-  tlio 
expiration  of  four  years  from  the  day  of  thn  date  of  the  in-  the  tmUUen- 
fltninneot,  a  good  and  sufficient  warrantee  deed  of  a  lot  of  land  ^JJ^  JjJ 
in  WajHM  county,  excepting  thereout  certain  portions.   The  aUegmtkmthat 
breach  asngaed  waa  the  non-delivery  of  Iho  deed.   On  the  SL^^^ 
ttial  of  the  cause,  the  plaintiiT  proved  the  covenant,  the  qnan-  convey- 
Iky  and  vaiue  of  the  land  to  be  conveyed,  and  rested.   The  expnned  "Si 
detendanti  applied  for  a  oonguit,  for  that  the  plaintiff  had  [^^"'^jj^^^*^' 
Bot  sheim  theft  hd  had  pnpttfed  aiul  demeiided  m  deed  to  he  idence  produc* 
mcoted  hy  the  defisndtnte.  The  preiidiiig  judge  rdad  that 
Ihe  pldmiff  &r  that  eaoie  nml  he  Boneolted,  imlefe  he  ooald  whichoughtto 
ahevr  a  waiver  by  the  detedaiits  of  each  ofoaod  denial  M^t^a^"^ 

Further  testUDony  was  then  given,  horn  which  it  appear-  con^ideiaiioB 
ad  that  in  the  amner  cf  1686  the  Mndadts  had  not  oh- 
Maed  titia  eo  at  to  eaabla  them  to  eonvey ;  thai  iebeeqaeady  fuMd  to  wi 
Huson  obtained  title  by  a  deed  from  Conneeticut,  and  on 
the  19th  August,  1826,  tendered  to  the  plamtiff  a  deed 
the  land,  executed  by  himself  and  wife,  and  by  Youngs  the  their  opinJoa 
other  defendrtnt,  but  not  by  the  wife  of  Younf^s,  the  consid-  that  to|mttfi» 
e  ration  expressed  ui  which  was  825,  which  it  was  ad  nut  led  t&ult,  the  von. 
t)y  the  cAisc  was  nothing  like  the  value  of  the  land.    The  J**  Awild 

^  havt"!  prf 'pared 

plaintiQ'  refused  to  receive  tiie  deed  unless  the  value  of  the  a  deed  ooiu 
land  was  inserted  as  the  consideration  of  the  conveyance,  J^JJ^j^^*^ 
which  Huson  refused  to  do.  It  further  appeared,  that  about  aad  nMeat«d 
the  ^th  February,  iSm,  Huioa  then  not  having  obtained  r*!**^^^Sj^ 
hie  tide,  tiie  plaintiff  agreed  that  he  would  take  no  advantage  who,onrefM. 
«f  hiaiaabitity  la  ceavay»   liagava  hioi  adeed  when  he  pfo-  ^eTtuTS 

aa  action 
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TJTTCA,     cured  his  title.   After  hearing  thk  evidence^  the  jii4gt  dir 

reeled  the  plaiotiff  to  be  noniuited. 
flMhBtt      A  motioii  wai  then  made  to  aet  aaide  the  nonaoit 

V, 

HUM".        W.  Woods,  for  plaiutiffl 

/.  Taylofy  for  dcfeudant*  . 

.jy  lAe  C<mr<»  MAacr,  J.  Thii  ia  an  aotioii  on  a  oove- 
aaht  to  ooovey  a  certain  piece  of  land  aituated  in  Wayne 

county.  It  is  quite  uncertain,  from  the  case,  what  was  the 
decision  of  the  judge  at  the  circuit.  It  is  probably  stated 
to  be  the  reverse  of  what  it  really  was.  Take  llie  whole 
case  together,  it  would  seem  that  the  judge  ruled  that  where 
a  plaintiff  has  a  covenant  Irorn  the  defendant  to  convey,  he 
must  prepare  and  tender  a  deed  for  the  defendant  to  execute. 
This  is  the  English  rule,  but  it  has  not  yet  been  adopted 
in  this  stnte.  To  put  the  vendor  of  real  estate  in  default,  it 
is  nec<  ssary  that  the  vendee  should  demand  a  deed,  wait  a 
reasonable  time  for  the  defendant  to  get  it  drawn,  and  then 
again  present  himself  to  receive  it.  (Fuller  v.  Hubbard,  6 
Cowen»  !•)  This  was  not  done  by  the  plaintiff  in  thia  caao^ 
nCff  did  any  thing  take  place  between  the  parties  to  render 
the  rule  inapplicable,  or  to  dispense  vith  ita  ohservaDce. 
There  waa  a  deed  tendered  by  the  defendanti»  hot  it  it  said 
that  it  waa'not  aucfa  a  deed  aa  the  amemflnl 
The  oaae  atntea  thai  oopiea  of  the  de^  wse  to  be  annmeA 
to  it  That  haa  not  bean  done*  and  of  odmrn  iM  eannol 
whether  the  deed  waa  or  wlia  not  aiiffieient  The  only  ob< 
jection  made  to  it  ma*  that  a  soffioient  cowtderation  ^nsai  net 
exprewed  ui  it  By  the  agnement  the  defendenta^  « 
fMihiabU  cmuidkntiont  (wHhont  specifying  it,)  became  bcond 
exeeMi$  and deUmr  a  good  and  sufficient  warrants  deed  of 
certain  premises.  The  consi deration  expressed  in  the  deed 
tendered  by  the  delr-ndants  was  825;  and  the  plaintifT  re- 
fused it  because  it  was  not  for  the  full  value  of  the  land. 
Tills  was  the  only  objection  made  to  it  whe-ti  it  was  tender* 
ed.  On  the  trial  it  was  shewn  that  the  defendant  Yonnj^s 
had  a  wife,  and  siie  was  not  a  party  to  the  deed ;  but  no  ob- 
jection was  made  Jo  it  on  tliat  account  It  appeared  that  the 
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title  to  the  premisfjs  came  fipom  Connecticut  to  Huson  ;  and  utica, 
though  YounjTs  joined  in  the  deed,  he  had  no  title  to  the  land.  ^^tS^ 
His  wife  couh!  not  therefore  have  a  claim  for  dower.  There 
is  some  doubt  whether  the  objection  to  the  deed  made  by  the 
plainlitT  wns  well  founded.    The  ajirccment  does   not  dis- 
close anv  tliinir  by  which  wo  crm  infer  that  the  cort^idorntion 
for  the  deed  was  more  than  the  sum  cTpressed  in  it,  or  that 
the  defendants  were  bound  to  put  in  it  the  full  value  of  the 
btai^  Ite'^eonsideration.   At  all  events,  if  the  plaintiff  did 
M  IbMSM^ibat  ihe  defendants  tendered  a  deed  pursuant 
Id  the  agreement,  he  should  have  prepared  <Mie  that  did  con- 
ibrm  to  it,  and  presented  it  to  thetn  to  hb  executed ;  and  if 
Ihey  had  reftised  to  do  it,  Ifaey  votdd  &en  have  been  in  de^ 
iSui]t    •  :•  i  .  ^  ..  I  '■ 

Motion  to  set  aside  noosoit 


Jackson,  ex.  dem.  Barton,  t^.  CmasEY, 

Tbb  was  an  action  of  ejectment,  tried  at  the  Orange  cir*  Hm  Imw  m 
edl  befoie  the  Hon.  Janks  Emorr,  one  of  the  circuit  judges.  ^^^^  '""^^ 

The  aetioa  was  hronght  for  the  recovery  of  an  undivided  mrant  ptr. 
eighth  pert  of  certain  promisea  in  possession  of  the  defendant,  ^  ^^'j^ 
parcel  of  a  farm  whereof  Amos  Miles,  the  ancestor  of  the  les-  nndWdedtwet 
sor  of  the  plaintiff,  died  seised  and  possessed,  and  of  whom  ^  ^^xi^ 
she  was  one  of  eight  heus  at  law.  To  resist  the  recovery,  ™ 
the  defendant  relied  on  a  quit-claim  deed,  alleged  to  have  tutesnojirtmiy 
been  executed  by  the  lessor  of  the  plaintiff,  as  Ions:  since  as  *> 

'  °  thai  fhe  Icstu 

1791,  to  her  brother,  Zachanah  Mnes,  whereby  she  conveyed  monjof  »  de. 
to  him  all  her  interest  in  the  farm  ;  which  deed  was  alleged  ^ 

^      nces    on  th< 

to  he  lost  or  df5;trr>yed.    Zacharinh  Miles  had  previously  ob-  trial  of  an  ac 
tained  a  conveyanee  of  the  farm  from  ail  nis  brothers  and 
sisters,  except  the  lessor  of  the  plaintiff,  and  subsequently       for  ^ 
conveyed  the  same  to  one  Zeno  Carpenter,  under  title  de-  EJIJ^^  "can 
livod  firam  whom,  the  defendant  held.  After  giving  proof  of  ^  given  in  ov. 

idenoe  in  an 


bl  search  for  the  deed  among  the  papers  of  the  actkm  of  eject. 
rdmmtt  the  defendant  proved  the  teathnony  given  by  a  vrit-  ^^^J^^^ 

kf  Mm,  Mun^  both  Mttonsbe     tfat  mm  datatnt* 


% 


DiQiLi^uu  by  ^<j\..> 


»  •  I 


uTicA,  ness  now  dead,  on  the  trial  of  ao  action  of  ejectment,  brought 
jiug\iBU  laas.  \jy  the  present  leHor  of  the  fimoiiff  agwost  one  Lewia  Baiw 


rettf  for  the  recoveiy  of  another  portion  of  the  9ame  farm 


V.  whereof  ber  h$ber  diod  seised.  This  testimony  fuily  4sttb- 
CfiOTey.  iigjuQ^  the  existenco  of  such  died.  The  evidence  of  the  les* 
timony  of  the  deemed  witaws  was  adoiitted  b|r'th9^»jadgB» 
althoagh  olgecttd  to  by  the  plaiotlC  OUmt  mnimm  of  tb» 
eiistencQ  of  the  deed  was  giveot  wiuch  was  held  saffiaiait  l^t- 
tha  ooivt,  indepandont  of  the  |>roof  of  the  testimany  ^Mhl 
decaaaed  witaeas,  to  sastain  th«  vaadict  vvMob  was  tead  iia 
the  dafendant  Tba  ease  is  reported  only  ia  refiBioBea  to  <Im 
qtiastiott  of  the  adooissibUity  df  Cha  andaoaa  gsape^iii^ilht' 
tistiiiuNiy  of  the  daoaasad  witness*  A  aaatm  was  mada  la 
set  aside  the  verdict  by 

/.  ^  Van  Duzer,  for  the  plaintiff;  which  was  opposed  by 

C.  J91  RuggleSf  for  the  defendant 

The  opinion  of  the  court  on  this  question  as  to  the  adnds- 
sibility  of  this  evidence  was  as  follows : 

Bt^  the  C rmrty  S A\  Ac,¥„  Ch.  J.  What  a  deceased  witness 
has  sworn  at  a  iorrner  trial  l)etwccii  the  same  parlies,  in  re- 
Wtion  to  the  same  issue,  is  proper  evidence.  Under  the  term 
parties,  are  comprehended  all  persons  standing  in  relation 
of  privies  in  blood,  privies  in  estate  or  pmisa  in  law ;  (U 
JotuMh  R.  but  Baniett,  in  the  snit  against  whom  the 
testimony  was  given,  was  neither.  He  held  indeed  under 
-the  same  title,  that  is,  he  derived  title  from  Atnoa  Miki 
thoogh  Iks  deeds  from  his  heiia  to  Zachariah  Milai,  and  tte 
eottveyaaea  fimn  the  latler  lo  ZtBO  Garpsalert  faai  hia  kt 
and  tha  premllMa  of  'fta  dBfeadaai  ava  aefvato  parealfe  of 
what  was  ooce  the  same  fiom  Barrett  and  the  dsfendaat 
4o  not  hsU  di&rant  eitataa  in  tha  aaaoa  iraniaes:  naillMr 
holds  as  leimdndatwasaaior  aamstoer  to  fbm  ether*  Tkam 
iS(  therrfne,  no  privity  ti  estate  belWoao  thsa^  wMk  'lima  Is 
nothing  in  the  case  to  shew  either  privity  in  blood  or  privky 
in  law.  In  my  opinion,  therefore,  the  evideiice  of  the  testi- 
mony of  the  deceased  witness,  m  the  cause  against  Barrett, 
was  not  admissible,  and  ought  not  to  have  been  received. 
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Faeeell  ti.  Waeeeic. 

Thisj  was  an  action  for  false  iniprisoimienU  tried  at  the  On-  Aja»t|ceofLiic 
ondaga  circuit,  before  the  Hon.  Enos  T.  Tueoof,  then  one  of  dw  ihc^t^f 

the  circuit  judges.  l894,iB  amend. 

The  plaintiff  was  ordered  into  the  custody  of  a  constable  "act  for  mip. 

by  the  dircn^tion  of  the  defendant,  a  jaslicc  of  the  txjlicc,  lor 

keeping  n  kucksti-r-  shop  within  three  quarters  of  a  mile  of  a  ri^rht,  upon 

the  camp  ground,  where  a  methodist  rehgioiu  society  were  as- 

8Miblod  for  poUkl  WOnhipw(a)    H»  WW  OOOdlX^  to  the  offisncn  com- 
mitted agmitwt 

(«)  By  tiic  fourth  section  of  tixe  act  for  supprrmnff  imnwrulity,  (Q  R.  L.  194,  ^^'a^o^ndcr 
pueed  Much  5,  1813,)  it  is  enacted  "that  xf  any  person  or  pcrsouit  whatsoever,  Qj/q  cQSto* 
flMhartti  ifce ISnt di^ of  llie  mk  MBlid  Btnia^,  «r  on  mjoHmt  d»y  or  dyofftooMla. 
ftM,il»H  wOftdl^aod  of  poipan  AifniBt,  ktcR^pt  or  ^tiirfa  nijMwm.  j^^^  , 'jjjj; 
bly  of  people  met  fcr  »d%iB—  ip»i^p»  WPtUng  ft  noise,  or  hy  rude  ftt^  oat  Hnoir  s 
indecent  behaviour,  or  prrjfano  dipcoanic,  fitht-r  within  their  plu  n  of  worship  wmrrant)  until 
or  out  nf  it,  fo  ii<  ar  as^  to  disturb  the  order  and  solemnity  of  []w  inci  ling,  or  the  ojfeader 
exhibit  any  shows  or  plays,  or  promote  or  mid  maj  borse-racii^  or  gaming  d 

mtf  daiuiptioii,  orespom%»  mk»mf  ■fdwfc  «r  dMilbd  Uiotn  pfcEtowtt 

tftWie  «f  one  mile  from  the  piteo  iriwie  any  auch  religious  society  shall  be  ao» 

tually  a«acmbled  for  public  worship,  or  eliall,  Sec.  ^  and  be  thereof  legally  con- 
victed, ho  or  thry  shall  for  every  offrnre,  forfeit  fnr  the  !ii»c  of  the  poor  1 
and  if  the  line  is  not  inmediately  paid,  or  security  given  for  the  payment 
thereof  within  SO  dajii  the  peiaon  convicted  may  be  committed  to  the  oomr 
moo  jail  tea  term  not  oarowtdfay  90  daya.  The  atatvte  then  proceeds  aa 
ftlknni :  And  that  all  JvdgM^  mayoft,  leoofdeia,  aldenotien  and  justices  of 
the  peace,  upon  the  view  of  any  perton  or  j>ertoru  offending  as  sforemfd,  ane 
hereby  authorised  to  order  the  riaid  o&nder  or  offi^ndors  into  the  cTiKtodyof 
any  oflRct  r  herein  after  named,  or  any  official  member  of  the  church  or  sooi* 
ety  so  as  aforesaul  assembled,  for  safe  keeping,  until  he  shall  be  let  to  bail, 
vatrialfcrnahottDoe  euibeladafleaidingto  law."  Bytheaeil  cbiMB 
ttteiiadethedal7ora]ldi«tfl,eoiwtaUee|fte*iriw  ahall  ofmay  be|iieMat 
kt  the  public  worahip  of  anyrettgiowetdtty  iaHmipled  ef  dlHuitui  faiaaEr 
IMr  aforesaid,  to  apprehend  any  and  e^errs^eh  perwwp,  Sw., 

In  I  sJl,  r  Stntiitcs,  vol.  6,  374,  c.)  an  act  t«  aiumd  Uie  act  for  eupprcising 
mmorality  was  pasacd,  which,  aAer  enumeratuig  the  same  ofienoes  specified 
in  the  original  act  proceeds  a«  foUowa :  '*  of  keep  or  open  any  hoekolflrahqp  uf 
em  any  part  ^w^UghwMtf,  or  upon  aey  r—dii,  wUrtyaftn— »  wHhin  ttedlfc 
taaeeoT  t«9  mfloa  tern  tbt  pkee  where  aay  Moh  nUgjoiiiioeirtf  ahaU  be 

•elMlly  istf mhlnd  lor  public  WOnhip,  the  person  or  pfn^mK  ho  offending 

dtaObeonkgeet  to  the  ma»  |irfH***%  and  to  b^  raed  for,  recovered  aod  «^ 
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UTTCA^    campi  and  put  under  the  pfcachei^t  stand,  where  he 
August,  1829.  ^^pi  giianied.   Ai\er  hearing  testimony,  the  jostioe  imposeil 
^"wtat^i    &  fine  upon  bim  of  $20 ;  he  gave  bail  for  the  payment  of  itr 
and  was  disehaiged.  He  was  anested  at  nnie  in  the  eren- 
in^  and  diachai^  about  ha]f  an  hour  before  midmglit* 

It  appeared  that  the  plaintiff  kept  a  huckster's  shop  ik  a 
isooe?  Aottse^  where  he  sold  herrii^,  cradters^  iAHgHe$tlltit9 
biscuits,)  beer  and  cider.  A  witness  testified  )Mi  be  was  ai^ 
the  midstei^s  stand  when  it  was  said,  go  dayhi  to  the  road 
and  see  what  is  going  on whefeupon  the  witness,  who  act-' 
ed  as  public  prosecutor,  the  defendant,  who  was  a  justice  ot 
the  peace,  a  constable,  and  another  person,  proceeded  to  the 
plainitti 's  ihop,  and  remained  there  ten  or  fifteen  minutesr, 
during  which  time  the  plaintiff  sold  cakes,  beer  and  cider  to 
■  a  nuinbtir  ol  persons.  The  defendant  then  addressed  the 
plaintiff,  "  I  am  sorry,  Mr.  Warren,  to  be  under  the  necessi- 
ty of  appre [lending  you  for  a  brenf4i  of  the  law,**  arid  ordered 
hitn  into  tlie  custody  of  the  conslabte,  without  issuing  any 
warrant.  They  then  proceeded  together  fo  the  camp  ground, 
where  the  defendant  reported,  "  that  they  had  brought  in  a 
huckster,  and  the  subsequent  proceedings  of  imposing  a  fine, 
dec.  were  had.  A  record  of  conviction,  drawn  npby^  die 
defendant,  was  produced,  setting  forth  that  on  the  1ft 
September,  1827,  the  plaintiff  was  convicted  before  tlic  de- 
fendant, (a  justice  of  the  peace  of  the  county  of  ODondaga,) 
of  having  on  that  day  kept  or  opened  a  bnckstei^  shop  m 
certain  lands  in  the  town  of  Pompey>  m  the  sdd  county, 
within  the  distance  of  two  miles  from  a  place  where  il  inlfir 
gious  society  in  the  town  aforesaid  was  actually  asserabledite 


•If. .-, 


'4' 


public  worship. 

The  presiding  judge  charged  the  jury,  that  Aeattto  si^« 
press  unmoraHUf  authorized  the  defendant  to  proceed  to  a 
summary  convietion  of  the  plaintifl^  but  that  the  offence 
whereof  the  plafatiffwas  convicted,  was  not  embraced  by  that 


p^in  tfcetum  nMrnerMtoprairMftd  fatfceBiiiklhiMbniof  Ihi  aelMli. 
tied  mn  act  for  luppwaring  iiiiiiirwtli^.*    A  jmwiM  ia  a«UM  txcqitiiv  Awn 

the  operation  of  ihc  art,  persons  licensed  before  the  appointment  of  racb 
mooting  to  keep  inne,  stores  and  groceries,  who  ?eT1  ard«nt  or  di«itnied  hquor*! 
at  hw  or  their  hoase,  atore,  or  other  building  where  they  iMuallj  resuie  or  carry 


Digitized  by  Google 


• 


^tatutob  not hmg  oooHiutt^  in  a  highway;  that  the  amend-  utica, 
tnent  to  the  act  embfaoed  the  case,  bat  although  it  warranted 
a  fonunary  o(Miviotion»  yet  it  did  netin  aipim  terms  give  the  ^nmST 
power  to  a  jfutioe  ta  arrest  or  commit  an  oflender  to  a  con- 
stable  for  trial  on  his  view  of  the  oflbnce;  that  penal  statates  *^ 
are  to  be  cooitnied  stiictly»  and  that  the  liberty  of  a  citiMa  . 
is  not  to  be  takeaaway  or  restrained  by  implicatioa ;  therefore 
whether  the .  defendant  made  the  arrest  faimsdf  or  ordered, 
the  plaintiff  into  the  custody  of  the  constable  on  his  own  view 
of  the  offence,  without  prcxx^ss,  if  the  plaintiff  was  restrained 
in  his  liberty  ajnd  conducted  to  the  camp  as  a  prisoner  by  tho 
actor  order  of  the  defendant,  it  was  an  unjustifiable  trespass^ 
for  which  the  plaintiff  was  entitled  to  recover.    He  thereup- 
on left  the  quest ica  of  fact  to  the  jury,  whether  the  plaintiff 
was  so  restniined  of  his  lil^rty,  and  if  they  found  that  he  was 
so  restrained,  charged  them  to  find  for  the  plaintiff.  The 
defendant  excepted  to  the  charge,  and  the  jury  found  for  the 
pkinliffwith  9140  damages.  A  motion  was  now  made  to 
set  aside  the  verdioL 


F,  G.  JeweUt  for  deiendant  The  defendant  being  a  jus- 
tioe  of  tiie  peace,  on  visuf  of  the  violation  of  the  provisions  of 
ifaeaet  of  1884«  had  the  same  authority  to  order  the  plamtiff 
into  custody*  tliat  he  wodd  have  had  under  the  act  of  1818. 
The  questbnof  Act  which  the  judge  submitted  to  the  jury 
wasaotdiipuledbythe  defendnt  The  defendant  relied  vqih 
oo  thiQiaiw  §0T  Us  juatification,  and  the  question  which  should 
have  been  subnutled  to  the  jury,  was  wh^her  the  defendant^ 
M  niew,  order^  the  plaintiffinto  custody. 

The  justice  (the  defendant  in  this  cause)  proceeded  under, 
the  fourth  section  of  the  act  of  1813.  On  view  o(  a  violatioa 
o(  llie  act,  he  ^jyJf^red  the  plaintiff  into  custody,  and  being 
brought  before  hiri],  lie  obtained  jurisdiction  of  his  person 
and  li»e  record  of  conviction  is  a  complete  protection.  The 
act  of  1624,  by  declaring  that  offenders  "shall  be  subject  to 
the  same  penalties,  to  be  sued  for,  recovered  and  applied  in 
the  same  manner  as  is  provided  in  the  fourth  section  of  the 
act**  of  1813,  conferred  the  same  powers  and  authorized  the 
auma  jpwido  of  prpojwdinig  dasigne  M  by  ti^e  latter 
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UTicA,  N.  P.  Randall,  for  plnttitifT.  The  naked  fact  of  keeping  a 
huckstei-'s  shop  within  the  distance  of  two  miles  from  the 
place  of  a  reUgious  meeting,  wiiliuut  intending  or  creating 
any  disturbance,  is  not  within  the  evil  intended  to  be  rem- 
edied, nor  within  the  mcaninf^  of  the  act.  The  latter  dniise 
of  the  fourth  section  of  the  act  of  1813,  .shews  the  intention 
of  the  legislature,  which  was  to  punish  licentious  and  disor- 
derly persons  who  interrupted  or  disturbed  the  public  worship 
of  any  religious  society.  Unless  the  act  complained  of  is 
done  with  the  intention  to  intern:^  or  disturb,  or  neoessariljr 
muBt  have  that  effect,  there  if  no  ollbnce.  There  was  no 
noise  or  disturbance ;  there  was  no  complaint  made  to  the 
jmlke,  but  he  left  the  place  of  worship  to  aedt  an  opporlift- 
n2ty  to  exercise  his  authority. 

'The  aet  being  li^Iy  peaa]»  mtist  be  itiiotly  ooMtrwd. 
The  shop  was  not  in  a  ktghwaift  and  therefiwe  not  within  the 
pfovisionf  of  the  act  of  .1818.  The  aet  d  1884  proh 
such  shop  to  be  kept upon  any  part  of  any  highway,  or 
on  any  iamd$f  waters  or  streams.*  The  word  AmdSr  must  be 
understood  here  in  its  common  or  vulgar  acceptation,  viz. 
open  fields,  or  woods,  or  why  this  particular  enumeration. 
If  used  in  its  legal  acceptation,  there  was  no  necessity  for 
particularizing  highways,  waters,  and  streams,  as  the  latter 
would  be  included  in  the  former.  A  statute  must  be  so  con- 
strued as  that  no  clause,  sentence  or  word  sliall  he  supe  rflu- 
ous, void,  or  insignificant.  (1  Show.  108.)  The  intention  ol  the 
leG:iskture  is  to  be  soucfht  after.  (1  Black.  Com.  W.)  A 
thing  within  the  letter  is  not  within  the  statute,  unless  it  be 
unthin  the  intention  of  the  maker.  (Bacon*s  Abr.  tit  Construc- 
tion of  Statute,  1, 6.)  A  statute  should  be  so  construed,  that 
no  man  who  is  innocent  be  punished  or  damnified.  (I  Inst 
aeo.)  Allowing  the  act  complained  of  to  be  wiihin  the  kUer, 
it  is  not  within  the  intent  of  the  l^^islatare. 

The  act  of  1884,  ghres  no  authority  to  the  magistrate  to  ei^ 
der en  offender  kto custody;  h  directi  the  penrities  tobe 
sued  ibr,ieooveRd  and  applied,  m  the  same  mamier  as  Is  dl- 
neledl^theactof  1818.  The  right  to  eommit  t^Mii  8to 
is  not  given  in  terms,  nor  necessarily  implied.  Where  a  stat* 
uto  of  this  hmd  edmiti  of  two  eonslmlions,  that  ahotdd  be 
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g|wi  l9  itf  flitch  it  oMMonuil  to  the  ordiniry  MMidM  of  pro-  wicAt 
oeeidiDgaiidwlMMtirMdiitrUi^        (SCtoMB^im.)  ^''^^^^ 

^  ^  Courts  SuTBBtLAND,  J.  The  only  question  aria- 
ii^  upon  tli0  dooioon  of  the  jiul|gc  before  whom  this  cause  iVivM. 
was  tried,  and  upon  his  charge  to  tbe  jury,  is,  whether  the 
d^Sendanti  who  is  admitted  to  have  been  a  justice  of  the  peaoe» 
had  a  nghti  upim  his  own  penocal  view  of  the  oflenoe  com* 
mittfid  by  the  plaiotiS  to  order  him  into  the  custody  of  a 
constable  for'  sale  keepii^  (without  issuing  a  wairant,)  until 
he  could  be  tried*  I  am  dearly  of  opinion  that  he  had  such 
authority. 

It  is  conceded  that  the  fourth  section  of  the  ac<  for  mp^ 

pressing  immorality,  (2  R.  L.  193,)  authorizes  an  arrest  in 
lliat  manner.  The  terms  Live  express :  "  That  all  judges, 
justices  of  the  peace,  ^c.  upon  the  view  of  any  person  or 
})ers*ins  utiending  as  aforesaid,  arc  hereby  aiul^orized  to  or- 
der such  offender  or  offeniiers  into  the  custody  of  any  officer, 
6^c  for  safe  keeping,  until  he  shall  be  let  to  bail,  or  a  trial 
for  such  offence  can  be  had  according  to  law."  The  offence 
for  which  the  plaintiff  was  arrested,  and  of  which  he  was  con- 
victed, was  created  by  the  act  of  November  25,  18.24,  (Stat- 
utesy  vol.  6,  374  c,)  which  was  merely  amendatory  of  the  ori- 
ginal act  of  1813.  The  act  of  1818  made  it  an  offence  to 
keep  a  huckster's  8hop»  dec  upon  any  part  of  any  highway 
within  om  mik  from  the  place  where  any  religious  society 
might  be  assembled  for  public  worriiip.  The  act  of  1884 
enactsi  "  That  if  a^y  person  or  pemas>  dee.  shall  keep  or 
open  any  hucbtei's  sho^  dsa  upon  any  part  of  any  higb* 
way,  or  i^on  anjf  kaub,  woten  or  glreams  within  the  distance 
of  two  mikt  &om  the  place  where  such  religious  sode^  shall 
be  actoally  assembled  for  public  worship,  the  person  or  per- 
sons so  ofoding  shall  be  subject  to  the  same  penalties,  aqd 
to  be  sued  for,  recovered  and  applied  in  t!ie  same  manner  as 
is  provided  m  the  fourth  section  of  the  act  entitled  an  act  for 
suppressing  immorality."  The  legislature  most  clearly  in- 
tended to  authofixe  the  same  mode  of  proceeding  iJiroughout 
for  the  punishment  of  offenders  against  this  act,  as  was  au- 
thorized by  the  fouf  ti)  sociioa  of  the  act  of  1913.   U  purpoi^ts 
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1  TIC  A,  to  be  ao  amendatory  act  oierely ;  it  enlarges  the  circumfer- 
Auguat^iti^a.  ^ImcJi      itQgpjiig  ^  buokater's  shops  is  prohibited* » 

and  it  is  unreasonable  to  suppose  that  the  legislature,  at  the 
sanne  time  that  they  extended  the  principles  of  the 
1818,  intended  to  reMrict  the  means  of  puniafameilt  '4mx  con- 
▼idioa  provided  by  that  act  Nothii^  but  tlw  meat  mifMi 
and  nneqtuvocal  language  would  autlKHriie  audi  «  conclu* 
iidii.  Penoos  offinoiding  against  the  aet  of  18S4  dball  fe^ 
subject  to  the  tame  penalties,  and  to  be  sued  fort  roeoeered  md' 
appUed  in  (Is  same  mannersM  is  provided  in  the  fborth  seoliaB 
df  tile  apt  of  1818.  One  means  of  rtoowring  the  penaltiea^iif  ^ 
thorized  by  the  4th  section  of  the  act  of  1818,  is  for  the  ji 
of  the  peace,  upon  the  view  of  any  person  ofl^nding, 
order  him  into  the  custody  of  an  officer  for  safe  keeping, 
til  he  shall  be  let  to  bail,  or  a  trial  for  such  offence  shall  be 
had  according  to  law.    That  was  the  course  pursued  in  this 
case,  and  I  think  it  was  fully  aiuliorized  by  the  act 

This  being  the  only  point  presented  by  the  charge  of  the  • 
judge,  to  which  the  defendant  excepted  it  is  unnecessary  to- 
express  any  opiuioa  upon  the  merits  ol  th  ;  cf\^e.  -^^^ 

iNew  trial  granted.  ^' 


  \'<tW^*- 

B.  and  H.  E.  Haioat  «#•  Hollkt. 

J^^^yja  This  was  an  action  of  db6l  against  m  sheriff  ibr  the  escape 
dentood,  in.  of  a  defisnilant  in  execution,  tried  at  the  CdmnWa  oiioait,  m 
"^iT^^  April,  1888,befoie  the  Hon.  WnuaM  A.  Don,  sot  «f  the 

■  tnyemble,  circoit  judges, 
umuohuif  it  <^ 
were  expreaaly 

alle^^   ThoBf  where  to  a  jplea«ftM  irfit  pending  for  UienmecaoM  of  actkn,  th^ 

replied  that  at  the  lime  or  cnmmencemont  of  the  •uit  in  which  the  plea  was  interpooed 
Ihero  wu  not  another  suit  pending  for  the  Bamc  cause  of  action,  the  repUcation  wai  held  to 
Im  irasd* 

where  an  issue  of  fact  on  a  plea  in  abatement »  foond  afaimt  the  defemdant,  the  judgment 
w  &aai,  and  not  a  re*pondea4  nutter. 
The  pendency  if  ttMNfta,  for  the  Mine  cnaw«f«ettM»eiiilloitMpksdad 

Mch  other,  unless  commenced  at  the  same  time. 

In  an  acUon  of  debt  against  a  shcrifT  for  an  escape,  in  which  an  wBue  of  fact  is  lomed  ou  a  ptea 
ill  abatenMBt,  a  tmm  qnam  clause  is  not  necessary  to  authorize  the  aaaessment  of  damage*. 

Under  otir  present  mode  of  drawing  ajid  summoning  jurie;?,  no  drfrcts  in  the  venire,  or  inegw 
idairi^y  in  the  isstung  or  retivaef  it,  wiUafieet  tiie  judgment  ot  theprooeedinga  attiMtriai. 
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The  declaration  set  forth  a  judgment  in  favor  of  the  plain-  rricA* 
m  agaioit  WiUiam  Badgley  lor  $1184,40,  the  ifnmig  of  a  ^"^^^ 
ca»  sa.,  the  aiteit  of  the  defaidaQt  in  the  eieeotion,  and  hti  '^^^^ 
eecape  on  the  Ttii  September,  18S7.  The  defendant  pkaM  v. 
ta  oMemefil  that  on  the  jeoeaA  day  of  Sepleniber,  1637,  the 
plainlil&  ened  out  a  capiaa  against  HbA  defendant,  tested  18th 
Angtttt,  1897,  letnmable  on  the  third  Monday  of  October 
then  nez^'tfaevae  etkan  in  whieh  ivas  to  answer  the  plaintifi 
in  dsbt  fiv'tfae  -eseape  of  William  Badgley ;  and  that  on  the 
ieitdk  day  of  September,  they  sued  out  another  capias  precise- 
ly like  the  first ;  that  the  causes  of  action  mentioned  in  the 
first  and  second  writs  are  the  same  as  tiiose  dcclarcti  on;  and 
that  both  suits  arc  now  pending,  wherefore  }ie  prayed  judg- 
ment of  the  declaration,  &c.    The  plaintiiT:^  replied,  that  at 
the  time  of  the  commencement  of  this  suit,  there  was  not  an- 
other suit  pending  in  favor  of  the  plaintiffs  against  the  de- 
fendant for  the  crmse  of  action  set  forth  in  the  declaratiOjD, 
concluding  to  the  coimtr}'.  aiiil  praying  judgment.  ' 
'  On  the  trial  the  defendant  produced  certified  copies  of  the 
two  writs  of  capias  set  forth  in  his  plea ;  one  of  which  bad  an 
endorsemsnt*  on  it  purporting  that  the  defendant  was  arrest- 
ed on  the  HfbaiUh  day  of  September,  1827 ;  the  other  bad  an 
eiidorsemeiit'<»i  it  that  it  was  received  by  the  coroner  on  the 
ImA  day  of  the  same  month;  and  both  appeared  to  have 
beeli  Ifled  m  the  clerkfs  office  on  the  eigfateenth  day  of  Oc- 
tober, 1887.  On  this  evidence  the  defendbit  rested. 
^  -  Oil  tile  part  of  the  phintiffi,  it  was  proved  that  two  wifits  ' 
wuwirtwijdr  one  on  the  stolA,  and  the  other  on  the  tentft 
day  of  September,  1697,  fer  two  several  escapes  fiom  im^ 
ptisonment  on  the  same  execution,  and  that  the  doehitation 
m  thb  canse  was  for  the  escape  for  which  the  first  writ  was 
^Meft"^  That  after  the  dedaration  was  ssrved,  the  pteintiflr 
attomies,  at  the  request  of  the  defendant's  attorney,  inform- 
ed him  in  writimj  that  tlicy  had  declared  in  the  first  suit  for 
the  first  escape.    This  evidence  was  received  by  the  judge, 
although  objected  to  by  the  defendant's  counsel.    The  jury, 
under  the  direction  of  the  judge,  found  a  verdict  for  the 
plaintilii>. 
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OticAi  1*hc  plaintitfs*  counsel  tben  prayed  that  the  damages  migfit 
•  be  assessed  by  the  jury,  to  which  the  counsel  for  the  de- 
fendant objcrted,  because  a  venire  had  not  been  issued 
for  the  assessment  of  damages,  and  because  that  which  had 
been  issued  had  not  been  delivered  to  the  coroner  until  the 
first  day  of  the  circuit.  The  venire  was  a  common  venire 
facias  without  a  tarn  quam  clause.  The  jniJge  overruled  the 
objection.  The  defendant  then  offered  to  prove  that  the  es- 
cape of  Badgley  was  by  the  procurement  of  the  pkintiffii. 
Tfais  evidence  the  judge  rafufed  to  receive ;  whereupon  the 
pUntifi  produced  tlw  noMd  of  judgment  in  the  origin- 
al cause,  tod  proved  the  payment  to  the  defendant  of  919, 
9^  his  fees  on  the  eo.  sc.  The  jurir  feood  ibr  the  phdmltft 
fer  tildMO  debt*  end  assessed  the  demises  at  •19uBB>  snb* 
jeet  to  the  opinion  of  this  eoort 

Morris^  for  jdaintifis.  The  parol  evidence  given  by  the 
plaintififi  and  received  by  the  ju^gs  ms  in  support  of  the 
wpficatioD,  and  therefore  proper.  A  Um  qmm  clause  was 
unnecessary  in  a  case  Uke  this.  (0Cowen»46.)  Stnoe  lbs 
change  in  the  mode  of  designattqg  and  sumnionii;^  petit  fit 
xot9f  there  is  no  lopger  a  aecesM)^  fer  the  Tenire  being  de- 
livered a  oertahi  number  of  days  previoiis  to  the  mxiL 
Had  it  been  in  feet  delivered  to  the  coromer  in  this  cass^  he 
had  not  the  power  to  summon  or  return  a  jory  difoent  from 
that  drawn  for  the  drouit  If  defective»  it  may  be  amendbd 
aiker  verdict  (4  Cowea»  650.)  In  1  Cowen,  509,  the  oonrC 
sey,  that  under  the  change  eflected  relative  to  the  summoning 
of  jurors,  a  venire  appears  to  be  useless  ;  and  in  1  Wendell, 
115,  it  is  said  to  be  a  mere  form,  and  that  the  omission  to  is- 
sue it  IS  cured  by  the  statute  oi  jeofails.  A  writ  oi  inquiry 
was  not  necessary,  nor  is  the  defendant  entitled  to  judgment 
of  respondeas  ouster,  (6  Goweu,  48.  1  East,  &44.  3  Wiii. 
367.   Bacon's  Abr.  tit  Abatement,  0.  F.) 

2).  TkUmadge,  for  defendant  The  plea  is  good.  (Ba- 
con's Abr.  tit  Abatement,  m.  24, 1.  14,  b.)  The  replication 
is  bad  ;  it  does  not  traverse  a  single  fact  allejcjed  ia  die  pica. 
The  plea  is  proved,  and  the  replication  is  proved,  and  tfie 
consequence  is,  that  there  has  been  a  mis-tnai.    The  plain- 
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tiff  coukl  not  enlarge  the  subject  of  pleading.  (Stephen  on 
Pleading,  259,  279.) 

The  plaintiffs  were  not  at  liberty  to  shew  that  there  were 
two  escapes ;  but  havin":  established  the  fact,  they  shewed 
that  this  suit  c  nld  uol  bo  maintained,  allowing  it  to  have 
been  broui^ht  for  the  first  escape.  The  second  suit  for  an 
escape  from  imprisonment  on  the  same  execution  was  an 
election  to  consider  the  defeodaat  in  execution  in  custody, 
and  a  wavier  of  the  first  escape. 

If  the  plaintifli  are  entitled  to  judgment,  all  they  can  ask 
is  a  re^pondeas  muter.  Had  the  plaintifis  demurred,  and  had 
the  demurrer  been  decided  for  thenit  such  would  faave  been 
the  ju4giiieDt  The  plaintiffii  goi^g  to  trial  on  a  question  of 
&ct  coaSsn  no  rights  upon  them,  nor  deprives  the  defendant 
of  any  be  possetsed  A  party  cannot*  by  his  course  of 
pleading,  deprive  his  adversary  of  bis  legal  rigfits.  The  on- 
ly replication  which  could  properly  be  interposed  was  that  of 
mU  tiel  records  Having  chosen,  instead  of  demurring  to 
plead  over*  the  plaintiffs  were  in  fkvli,  and  therefore  there 
should  be  judgment  of  respondeas  ouster.  Even  after  plea 
puis  darrein,  such  judgment  may  be  rendered.  (11  Mass.  11. 
124.  18  Johns,  IL  137.)  A  plea  in  abatement  does  not 
confess  tlie  facts  like  a  plea  in  bar,  which  confesses  and 
avoids.  (Stephen,  71.)  The  defendant  hopes  for  judg- 
ment in  his  &vor,  at  all  events  tor  judgment  of  respondeas 
ouster.. 

I 

C.  BushneH,  in  reply.  The  information  g^ven  m  writing 
as  to  the  cause  of  acUon  declared  on,  was  equivalent  to  a  bill 
of  particulars.  The  plaintiffs  would  have  been  held  to  it  on 
the  triaL  The  evidence  in  relation  to  it  was  tiierefore  admis- 
sible. 

It  has  been  held  that  the  commencement  of  a  suit  is  a 
wavier  of  the  right  to  elect  to  consider  a  party  in  custody ; 
but  it  has  never  been  decided  that  the  commencement  of  a 
subsequent  suit  is  a  wavier  of  a  former  suit.  A  subsequent 
suit  does  not  abate  a  foimer  suit  (1  Wheaton,1S17.  1  Clul* 
'  ty»  448. 2  id  467 J 
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2Q2  CASSs  uf  TH£  ummsMK  court 

imcA#  The  piaifitiffs  li:id  a  right  to  consider  the  defendant's  pica 
Aufuat,  18S9.  ^  pj^j^  ^  pii(jf  iiuit  j)ending,  to  take  issue  upon  ils  sub- 
stance, and  give  legal  effect  to  it ;  for  it  is  a  rule  of  pleading, 
thut  whatever  is  nocei=:snrily  nndrrstood,  intended  and  impli- 
ed, is  traversable  u-^  much  as  if  it  were  expressly  alleged.  (1 
Chitty,  386.  2  Saund.  10,  n.  14.  11  East,  406.  1  Ld. 
Kaym.  39.)  If  the  defendant  did  not  approre  of  this  course, 
he  might  have  demurred.  According  to  this  construction  of 
the  plea,  had  the  issue  been  found  for  the  defendant,  the 
plaintifis  would  have  been  entiled  to  judgment 

By  the  Court,  ^Iarcy,  J.  The  statute  regulatini:  the 
drawing  and  summoning  juries,  has  made  the  jury  process 
almost  a  matter  of  mere  form  ;  and  in  civil  cases  no  defects 
in  the  ventre,  or  irr^ularity  in  the  iaiuaiig  or  xeturn  of  it»  will 
be  now  permitted  to  dJEkci  a  judgment,  or  the  proeeedingp 
at  the  tnaL  £yen  if  the  ancient  strictnew  were  adhered  to»' 
[  do  not  consider  the  objection  that  the  veniie  did  not  con- 
tain a  iam  ^[uam  cause,  well  founded.  The  case  did  not  re> 
quire  such  aentre,  (6Cowen,48.  1  WendeUt  n&)  The 
plea  was  defecttre,  and,  stiictly  construed,  did  not  interpose 
any  matter  of  defence.  The  pendency  of  two  suits  for  the 
same  cause  of  action,  cannot  be  pleaded  in  abatement  of 
each  other,  unless  they  were  commenced  at  the  same  time. 
Where  two  suits  are  commenced  for  tlie  same  cause  of  ao> 
tbn  at  diflerent  times,  the  pendency  of  the  former  may  be 
pleaded  in  abatement  of  the  latter.  The  plaintiffs  chose  to 
consider  the  plea  as  teadering  an  issue  uf  a  iai  iuer  suit  pend- 
ing, and  the  replication  puts  that  fact  in  issue. 

The  defendant  contends  that  judgment  cannot  be  rightluily 
entered  a<^inst  him,  because  he  sustnined  at  the  trial  the 
truth  of  his  pica.  He  proved  thnt  two  suits  were  pending 
acfainst  him  by  the  plaintiffs  for  the  escape  of  Badgely,  but 
he  did  not  shew  that  they  were  for  the  same  escape ;  and  the 
piaintiffa  shewed  that  the  second  suit  was  commenced  after 
ther  escape  for  which  the  first  was  brought.  It  is  not  strktly 
true^  thmfore,  that  the  defendant  fully  established  every  al* 
kgalioii  and  foct  atateii  in  hia  plea.  Tiie  plaintiffii  insist  that 
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they  had  a  right  to  consider  the  plea  good,  and  to  imply  and  uttca, 
traverse  what  would  make  it  so,  to  wit,  the  pendancy  of  a  ^"^"^ 
former  suit.  The  cases  in  11  East,  406,  and  1  Ld.  Raym.  39,  B'.ccckcr 
seem  to  warrant  this  position.  In  the  case  reported  by  Lord 
Raymond,  the  action  was  for  the  escape  of  a  prisoner,  and 
the  plea  was  a  recaption^  which  was  undoubtedly  bad  with- 
out alleging  a  detention.  The  plaintiff  put  in  issue  the  recap- 
tion and  detention.  The  defendant  demurred  to  the  repli- 
cation, because  the  plaintiff  had  included  in  his  traverse  mat- 
ter not  alleged  in  the  plea.  The  plaintiff  had  judgment  up- 
on this  demurrer.  This  decision,  as  Lord  Ellenborough 
says,  in  remarking  on  that  case,  "  must  have  proceeded  up» 
on  the  ground  that  the  detention  of  the  prisoiler  was  virtual- 
ly implied  in  the  plea,  and  the  plaintiff  might  therefore  in- 
clude it  in  his  traverse."  * 
It  was  urged,  on  the  argument,  that  if  there  was  a  judg- 
ment against  the  defendant,  it  should  be  a  respondeas  ouster. 
The  rule  is,  when  the  judgment  is  on  demurrer,  it  is  a  respon- 
deas oustery  but  where  the  issue  of  fact  on  a  plea  in  abate- 
ment is  found  against  the  defendant,  the  judgment  is  final. 
The  issue  here  having  been  found  for  the  plaintiffs,  judgment 

must  be  final.     

Judgment  final  for  plaintiffs. 


Bleecker  vs.  Ballou. 


Demurrer  to  declaration.  The  plaintiff  declared  in  cor-  ^ 
enantt  for  that  he,  together  with  several  other  persons,  on  the  *nt  took  » 
lOth  November,  1806,  executed  an  indenture  of  lease  to  the  j^i^  for^i 
defendant  of  a  lot  in  the  village  of  Utica,  for  a  term  commen-  year*,  and  cov. 
cing  in  July,  1608,  and  ending  in  January,  1829,  reserving  *^^^ale»,c^. 
an  annual  rent ;  that  by  the  indenture  of  lease,  the  defend-  gfondimpowi. 

ttont  wbich 

ant  covenanted,  at  his  own  proper  costs  and  charges,  to  hear^  should  be  im. 
pay  and  discharge  all  taxes,  charges  and  impositions,  which  S^J^j^rg*^" 

iae«;  and  dor. 
.    ing  the  terni, 

the  premises  w«re  rabjectcd  to  an  asucsiment  for  pitching  ind  paring  a  /street,  under  an  act  in- 
corporating the  village  and  authorizing  such  asaeaament,  passed  subsequent  to  the  date  of  the 
demise  ;  it  was  held,  that  by  the  terms  of  the  covenant,  the  tenant  was  liable  to  pav  the  as- 
sessment, although  the  expenditure  was  for  a  pennanent  benefit,  extending  beyond  tJietenn. 
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vnOAf  shouid  be  taxed.  (  hr^rjjed,  imposed  or  assessed  'u^on  the  do 
^^^f^^^^l^^'  noised  premises,  or  any  pari  thereof;  that  iu  1809,  the  inter- 

Bleccker  est  of  his  oo-lessors  vested  in  the  plaintiff;  that  on  the  1st  Jt>« 
ly»  1895^  the  board  aS  trustees  of  the  village  of  UUot»ky  w- 
tiieand  in  punoaace  of  the  net  of  the  legislature  incorpora>' 
tiqg  IheTiUagai  paned  April  7, 1817,  ordered  and  dinoted  a 
atreet  in  tbe  village,  on  which  the  demiiad  praniMa  ara  vtu- 
ala»  Id  ba  piicbad  and  payed  i  that  they  cauiad.an  aawmonr 
of  the  «apa»e  to  be  inada  OB  tba  aaniars^  aen^Msti  andodK 
mmm  iifiiwiiiinH  in  all  tbe  hoaww  and  lola  tn  be  baa^ 

itled  by  the  iiaprovementi  ki  proportion  to  the  advaalagav 
wbkdi  aaeb  woie  daeBad  to  aoqoiia;  and  tlw  earn  of  •4t|0O 
wataiieiiedon  thttdeaabed  preauaetto  tfaaplnBilil(aatb» 
OMMMT  therec^  wfaich  renaming  unpaid,  the  rigbt  cad  title  of 
the  plaintiff  to  the  demised  premises  was  sold  on  tbe  11  lb 
April,  1826,  for  the  term  of  one  year  and  nine  months,  being 
the  lowest  term  of  im^  otlorcd  at  which  the  premises  would 
be  taken  for  paying  the  xm\  assessment.  The  plaintiff  aver- 
red notice  to  the  defendant,  n  requirement  to  pay  the  assess- 
ment, and  the  defendant's  refusai ;  and  so  he  alleged  the  de- 
fendant had  broken  his  covenant,  die  The  defendant  lU- 
murredf  and  the  plaintiff  joined. 

T.  E,  Clark,  for  defendant  The  covenant  of  the  defend- 
ant does  not  embrace  an  assesncent  fat  paving  streets.  Tax* 
et  are  burdens,  charges  or  impositions  fin*  the  benefit  of  the 
pMic,  (81  Johns.  R.  77.)  Taxes  chaigeiand  impositiona 
mean  lAe  Aifid  tea;,  or  taxes  efstdlBai  ^jfenerit*  (8  T.  R.  461.) 
A  coWnant  to  pay  all  taxes,  datiei»  assessnasnts  and  inipoii- 
tioos  does  not  embiaoe  the  repair  of  a  jvoif^iMdl^  (8  T.  R. 
608.  8  id.  468.  Woodfell.  268,  9.)  Extnunrdinary  iv> 
paha,  wfaieh  tend  to  the  benefit  of  the  infaeritanoe,  a  lessor, 
rgyeraouer  or  renuunderman  may  be  aaseised  to  pay.  (6 
Com.  1%.  tit  Sewers,  E,  6.)  Every  petaon  oaght  to  be  c!iait> 
ged  in  proportion  to  bis  profit  (id.) 

Tbe  law  authorizing  the  assessnnent  was  not  in  force  at  the 
fime  the  indenture  was  executed,  nor  until  ten  years  after- 
wards ;  this  assessment  cannot,  therefore,  be  presumed  to 
have  been  in  the  conltnipialion  of  the  parlies,  and  for  that 
reason  cannot  be  nonsidered  as  comprehended  in  the  cove- 
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nant.  (Salk.  198.  Ld.  Raym.  318,  S.  C.  Oarthew,  488.  iTirA, 
12  Mod.  169,  70.  2  Lev.  68.)  Thki  case  is  distu^guialMr  August,  1899. 
bAe  from  10  Joim.  R.  96,  and  11  id.  448*  In  thoie  cases, 
the  tsmuUi  weve  amned ;  hete^  the  ainssinent  was  imposed 
•n  tlie  loniibrd^  aoooidiqg  to  the  advantage  demed  by  hkn. 
In  tboae  oaiMb  the  law  aiithoriai^g  the  aawnment  waa  in 
fineeat  the  eiecatkm.of  the  leaies,  whieb  curoumitanpeis  pajw 
lioulafly  aUnded  to  by  the  court,  asantbariaiigtliepMump 
tionihatlfae  aaManncnt  moat  have  been  m  the  conteiBplitfiPti 
of  tfae.fnxtiae;  herai  the  law  under  which  the  nmBumntwrn 
haddiinot  exsift  untU  hng  ator  the  demiie^  andtiie  sitaa- 
tion  of  the  property  in  1606  wat  soeh  that  it  conid  not  have 
entered  into  the  contemplation  of  the  parties  that  by  possibili* 
ty  it  could  be  subjected  to  charges  ol  the  nature  which  have 
produced  this  suit 

C.  A,  MoMUf  ht  plaktiC  The  demand  in  this  case  iaSk 
within  the  plain  sense  and  terms  of  the  covenant,  and  the  de- 
tlndant  is  therefore  liublu.  In  Giles  v.  Hooper,  (Carthew, 
135,)  where  the  question  arose  on  a  lease  for  years,  reiider- 
ing  rent,  free  and  clear  from  ail  manner  of  taxes,  charges  and 
impositions  whatever,  (the  very  language  of  the  covenant  here,) 
it  was  ruled  that  there  should  be  no  deduction  for  a  land  tax 
imposed  by  statute  subsequent  to  the  lease,  for  the  covenant 
f  xtcnded  to  every  old  and  new  charge  whatsoever.  So,  also, 
the  rule  is  Inid  down  in  Woodfall,  254,  and  Bac.  Abr.  tit.  Cov- 
enant, F.  In  cases  similar  in  principle  and  circumstances  to  the 
one  now  under  consideratioiit  this  court  have  held  the  tenant 
bound,  (10  Johns.  R.  96,  and  1 1  id.  44d.)  It  la  impossible 
to  draw  a  line  of  distinction  as  to  what  charges  and  impon- 
tions  the  tenant  shall,  and  what  he  abaU  not  be  liaUe  to  pay. 
Having  bound  himself  to  pay  all  taxes,  charges  and  impon- 
tionshe  cannot  complain  that  he  is  reqmred  to  fiilfilhiaooventnt 
The  court  cannot  look  into  equitable  connderattons.  Waa  It 
allowable,  it  n^gbt  be  readily  shewn  that  the  enhanced  vahie 
of  the  demised  premisef  was  more  than  an  equivalent  for  the 
chaiioes  imposed,  oonsiderii^  the  lowness  of  the  rent  re- 
served. 
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By  (fte  Courts  Sataoe,  C.  J.  Had  thore  been  no^ 
Augu«t^i829.  decieioM  of  coarte  upon  siinilar  covenants,  1  should  think 
it  dear  that  the  partiea  intended  predsely  what  the  language 
of  their  contract  imports;  that  the  lessee  ran  the  riskof  atf 
taxest  chai^ges  and  impositions.  These  are  not  words  withoot 
meanhig ;  nor  can  I  suppose  that  they  were  used  as  synony- 
moiiB.  They  import  that  the  landlord  was  to  receive  faJs  renti 
and  doring  the  term,  was  to  he  sn^ect  to  no  expense  on  w> 
ooont  of  the  deorttsed  premises.  Such  is  the  language  of 
this  court  in  the  case  of  The  Corporation  of  NBUhYork  v. 
Cushman,  (10  Johns.  Rep,  97,)  upon  a  similar  covenant. 
By  the  terms  of  the  covenant  in  that  case,  the  tenant  bound 
himself  to  pay  "  all  such  duties,  taxes,  assessments,  impositions 
and  payments,  as  shall  during  (he  term  hereby  demised  be  is- 
issued  or  t^row  due  and  payable  out  of  and  for  the  said  de- 
mised })reinises.'*  The  action  there  was  for  an  u'-scssment  on 
the  lot  for  its  benefit,  by  the  extension  of  Chvimbcr  street ;  and 
the  court  said  the  demand  fails  within  the  plain  sense  and  lan- 
guage of  the  covenant  They  enter  into  an  examination  of 
seine  of  the  English  cases,  and  shew  upon  the  principles  act- 
ed on  in  some  of  them,  that  the  assessment  was  binding  oa 
the  defendant. 

There  is  no  doubt  that  the  assessment  in  question  was  not 
a  iaXf  that  being  a  sum  hnposed,  as  it  is  supposed,  for  some  pub- 
lb  object  (11  Johns.  Repu  77.)  And  as  to  such,  it  is  said 
that  a  covenant  like  the  one  in  question  must  be  enforced 
without  any  deduction  for  a  tax  imposed  by  statute  subse- 
quent to  the  lease,  (Carth.  135 ;)  but  in  other  cases  it  is 
'said  that  a  covenant  to  pay  taxes  extends  only  to  taxes  in 
use  when  the  lease  is  executed.  (2  Lev.  68.)  In  the  ease 
of  NeiD*York  v.  Ctahman^  the  court  say  that  the  assessment 
'was  made  by  virtue  of  a  law  in  force  when  the  lease  was 
made,  which  it  was  presumed  was  in  the  contemplation  of 
the  parties.  But  hi  Brewslcr  v.  Ketchin,  hd.  Kayrn.  317,  a 
covenant  to  pay  a  rent  charge  without  deducting  for  any  tax- 
es, was  held  to  extend  to  all  taxes  of  a  similar  nature,  mid 
for  like  purposes  with  any  before  impjsed  lhoui:h  not  then 
subsisting.  If  this  principle  be  corrrrt.  then,  charges  and 
impositions  may  refer  to  sucli  charges  and  impositions  asaro 
known  to  be  made  upon  other  property  simUariy  situated. 
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|)tf6iiu8M  ia  apuet&aa  wm  leased  «8  a  Tilhge  lot*  and  .  vtwa, 
fimtekn  tha  parties  may  faa^e  aatidpated  that  withio  the  ^T!!^??'' 
tertn  granted  aome  Improvmeots  might  become  necessary 
and  proper,  which  would  require  charges  and  impositions* 
(If  the  corenant  is  to  be  confined  to  such  charges  as  were 
imposed  when  the  lease  was  executed,  the  tenant  was  not 
liable  to  pay  the  United  States  tax  which  was  subsequently 
i  in  poser! ;  mvi  for  the  same  reason,  he  should  not  be  requir- 
ed to  pay  any  tax  growing  out  of  an  expenditure  under  any 
laws  of  the  village.  Such  a  construction  would  not  meet 
the  views  of  the  parties  when  they  entered  into  ihc  contract 
At  that  time  no  doubt  a  rent  w^as  agreed  on  proportionate  to 
the  then  value.  If  the  property  became  enlianced  in  value, 
the  defendant  had  the  benefit  of  the  increased  value.  And 
if  the  ini|»OTement  of  the  property  required  some  expend!^ 
ture,  there  is  no  hardship  in  such  expenditure  being  made  by 
the  tenant,  who  has  reaped  the  advantagew  It  is  true  the 
pamng  is  a  permanent  benefit  to  the  property,  and  extends 
beyond  the  term ;  and  although  that  may  bene^t  the  land- 
lord* yet  it  cannot  be  said  to  mjure  the  tenant  The  terms 
of  the  contract  seem  to  me  to  be  clear  and  explicit,  and  npon 
them  I  pkoe  my  opinion.  The  plaintiff  is  entitled  to  judgment 
oo  the  demurrer. 


Thomas  m.  RosnrsoN. 


This  was  an  action  of  debt  tried  at  the  Chenango  circuit  a  rait  cannot 
in  July,  1827,  before  the  Hon.  Samuel  Nblbon,  one  of  the  ^  n»mtamed 

...  hero  <m  a  iodg. 

Circuit  judges.  mcnt  obtahiod 

The  declnration  contained  a  count  in  debt  on  a  iudement  ^  *  .•^"*'f*f** 

J  court  in  asiaUtf 

rendered  by  a  justice  of  the  peace  of  the  county  of  Susque-  "t&te,  unieM 
Hannah,  in  the  .state  of  Pensylvania,  on  the  16th  Maroh,  ^^y^' 
18^,  for  the  sum  of  $70,00|,  and  also  the  common  money  ^ 
counts.  The  defendant  pleaded  Hi/ thTMtei^ 

tn^  proved,  it 

•ppecnthat  thesnbject  nuctterof  the  rait  wu  within  th«  jnrWUctknotf  the  court,  and  that  tha 
j<r  >(  -dingi  wmniUnMOtenl^to  thBJi»tatB.tlia  iudpaeaiirinha  liith^ 

^fftditi 
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xmcAf  On  the  trial  of  the  cause  the  plaintiflT  offered  in  evidence  a 
transcript  from  the  docket  of  the  justice,  authenticated  by  a 
certificate  of  the  prothonoUry  of  the  court  of  common  pleas 
of  the  county  of  Susquehannah,  in  the  state  of  Pennsylvania, 
under  the  seal  of  the  court,  wfiich  being  objected  to  by  the 
defendant,  was  rojected  by  the  jwdi^e.  The  justice  before 
whom  the  judj^ment  was  rendcro<l  then  testified  that  he  was 
an  acting  justice  of  the  peace  at  tlie  time  of  the  rendition  of 
the  jnd^rment,  and  proved  the  rendering  of  the  same,  and  that 
the  judi^ment  remained  unsatisfied  on  his  docket.  The  plain- 
tiff then  ofiiered  to  prove  by  the  justice  that  he  had  jurisdic- 
don  of  the  cause,  uoder  a  statute  law  of  the  stile  of  Feimsyl- 
▼ania;  which  evidence  was  objected  to^  but  received,  subject 
to  the  opinion  of  this  court  on  a  case  agned  to  be  mada 
The  defendant  instited  that  the  proof  was  not  soAcient  lo 
entitle  the  plaintiff  to  recover. 


Tkrocp  4-  Smith,  Ibr  plaiatiC 

Vander  Lyn  4*  Tkorpt  for  defcodaQt 

By  lAe  Cmerf,  SoTnaaLAin),  J.  This  bemg  an  actkm  of 
debt  t^Mfi  a  justices  judgment  rendered  in  the  state  of  Penn- 
sylvania, it  was  incumbent  upon  the  plaintiff  to  shew  that  the 

magistrate  had  jurisdiction  of  the  subject  matter  of  the  suit 
as  well  as  of  the  person  of  the  defendant.  Courts  ot"  justices 
of  the  peace  are  not  courts  of  record.  They  do  not  proceed 
according  to  the  course  of  the  common  law.  (1  Johns.  Cas. 
20.  3  Johns.  R.  429.)  They  are  confined  strictly  to  the 
authority  given  them  by  statute,  and  caa  take  nothing  by 
implication,  but  mu^t  pHow  tht  ir  authority  in  every  instance, 
and  must  comply  with  the  forms  prescribed  by  the  statute 
creating  them.  (1  Johns.  Cas.  228.  1  Caines'  R.  191, 
594,  n.  a.  3  Caines*  R.  152.)  A  court  of  general  joriacho* 
turn  is  presumed  to  have  acted  in  each  particular  case  by 
competent  antbority,  and  its  records  are  evidence  not  only 
of  its  acts  but  of  its  jurisdiction.  {Wheeler  v.  lUtymamd,  8 
Co  went  811.)  But  the  rule  is  different  tn  rehtion  to  keener 
coHftis  their  jorisdictioQ  must  always  be  ahewa  {Mittt 
MartiMt  19  Johna.  R«  S8»  end  ea$ei  lAsrs  cttodL  Beriat 
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OF  TBE  UTATM  OW  KEWtYORX*  \  2Qd 

FUchi  15  id.  140.  19  id.  89.  Andrews  v.  Montgomery,  19  QTiOAt 
id.  16:2.)  it  appeared  affirmatively  in  this  case  that  justicea*  ^"P*** 
coarU  in  the  state  of  Pennsylvania  were  created  and  nrn;iin-  PeiUer 
ized  by  statute.  The  su|X'ric>r  courts  of  that  state  would  take 
judicial  notice  of  the  authority  and  jurisdiction  conferred  by 
statute  upon  these  courts ;  but  the  courts  of  another  state 
have  no  jud  cinl  knnw!cdc^  of  the  statute  law  of  Pennsylva- 
nia. It  was  essential  therefore,  in  order  to  shew  what  faith 
and  credit  would  be  given  to  the  judgment  of  these  courts  in 
PtoMyivama,  to  produce  and  prove  the  authority  under 
which  they  were  orgBniaced  and  proceeded ;  this  could  only 
be  demliyifsbducing  and  proving  the  statute  by  which  they 
wefV'Qmted.  If  that  shewed  that  the  subject  matter  of  the 
euit  wie  witiiin  the  jarkdi^ion  of  a  justice's  ooiart,  and  Um 
pvooeedb^  Appeued  fton  the  record  to  liftve  been  in  oei^ 
Swmity  with  the  dbeetioiie  of  the  alelule^  then  it  would  be 
eetided  ben  to  M  frith  end  oredtt.  (MUb  v.  Duiyet;  7 
Cnmoh,  dSl.  Andrem  MwUgmny,  19  John.  R.  168. 
Oknmmy  v,atiUmM,A  Gowen,  293.)  The  pkuitfiff's  evi- 
denoe  wee  tlierelbre  defective  in  this  respectt  and  it  ie  unoe- 
eenmy  to  noliee  Ibe  other  points  in  the  cue. 

New  trial  granted. 


Pbltibl  «w.  Sbwalu 

Tri8  was  an  action  of  assumpsity  tried  at  the  New«York    When  A.  a. 
dreutt  m  March,  1896»  before  the  Hon.  OeoBir  Edwaim, 
one  of  the  ciremt  jn^ges.  number  of 

The  plaintiflrww  the  8hip|ier  of  the  pnndpal  part  of  a  car.  l!^"^ 
to  embarked  on  board  a  ship  at  New-York  for  Havre;  and 

caivo  of  ft  res- 
0el  ooond  to  ft 

foreign  port,  prindpftOy  freighted  by  B.  on  B.  p*ymg  him  th«  Ml  priee  of  the  cotton ;  th  • 
It,  however,  to  be  auideone  hftlf  oo  acoountof  A>ftnd  the  remaining  half  on  acooont 


of  0.  and  on  retomB  of  tales  coming  to  hand,  A.  to  receive  hu  share  of  the  profita,  or  to 


hia  ahara  of  the  loaaitad  the  cotton  waa  ihipped     B.  to  hiaconagneea  abroad.  It  wma 
that  an  action  forfiwm#y  paid  would  not  lie,  A.  hemf^  liable  only  in  an  action  on  the  apecial 
acreement  for  a  lo&s,  if  iny  siutaiaed,  in  tho  tiale  of  the  cotton,  and  not  for  the  total  amoont  of 
dw  advaaM  m  hia  aeeoant. 
Siieb  a(rre«meAt  did  not  «nftt«  ft  jwrfiwraA^  the  ptrtiea  wan  lonata  ia  caamte  is  th« 

article  shipped. 

Vol.  IQL  84 
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CAm  IK  TfiS  BITPREXE  C017RT 

OTicA,    flomefldMcMil  frelglMbwi^TOiiled  toa^ 

1899.  go,  H.  D.  uid  B.  B.  Sflmll,  of  whiMn  the  dsfindaift  it  tfai 
Mwivofyiiefe  spplied  lo  by  om  Wood,  tho  diii/t  fandbuidlt 
in  May,        to  mkea  riiipnieBtby  the  vessel.  The  Messrs. 

Sewalls  agreed  to  furnish  siirteen  bales  of  cotton,  one  half 
on  their  own  account,  provided  VV'orxi  would  procure  an  ad- 
vance to  ihem  of  ^'Vy  pcr  pound  on  the  cotton,  that  being  its 
price.    The  plaintiff  agreed  to  make  the  advance,  and  it  was 
then  agreed  that      cotton  should  be  shipped  to  Havre,  one 
half  on  the  account  of  the  Messrs.  bewails,  one  quarter  on  ac- 
count of  Wood     representinj?  the  owners  of  tiie  vessel,  and 
(he  remaiiiiiJi!:  fourth  on  account  of  the  plaintiff,  consic;ned  to 
Peltier  and  brothers  there,  who  were  the  brothers  and  corres- 
pondents of  the  plaintiff^  and  when  the  returns  wm  rooeived 
from  France,  the  Messrs.  Sewalls  should  noitre  their  share 
of  the  profits  or  psy  their  share  of  the  loss.   The  plaintiff 
paid  the  Messrs.  Sewalls  f  17iS9^,  the  price  of  the  cotton, 
and  it  was  laden      board  the  vessel.   In  the  invoice  H  wm 
stated  that  the  cotton  was  sh^iped  by  the  plaintiff  for-aoeouni 
and  at  the  ride  of  the  parlies  above  named, 

The  plaintiff  oftred  to  prove  an  aceoont  of  nlet  of  tlw 
ootteD  .TCoeived  fiem  the  consignees,  vithoat  oflering  to  proTo 
its  verity;  this  waa  objected to^  and  the  acooont  was  rejected. 
The  pkintiff  then  said  he  wodd  aUow  the  defendant  a  cred- 
it on  account  of  the  sales,  and  would  claim  only  a  balance  of 
•369,75  widi  interest  and  rested.  The  defendant  moved  for 
a  nonsuit,  because  the  action,  if  any,  should  have  been 
brought  on  the  special  agreement,  and  that  the  plaintiff  could 
not  recover  on  the  account  for  money  paid,  (the  declaration 
containing  only  the  common  money  counts,)  and  because  a 
partnership  existing  between  the  parties  an  action  at  law  could 
not  be  sustained.  The  judge  refused  the  motion,  and  being 
of  opinion  that  suthcient  evidence  had  been  sriven  to  submit 
the  cause  to  the  jury,  left  the  same  to  them,  who  found  a  ver« 
diet  for  the  plaintiff  for  SS69,75.  The  defendant  excepted 
to  the  decision  of  the  judge.  A  nu^tion  was  mw  ma4»  tQ  Jd 
aaide  tbe  verdict 


HUM  jQv  mm»jvmM  \ 


Mm  SmUnoiciu  for  ^lofenAint.  uric  a, 

AugUtft, 

fT*  SfoifOfiv  for  plaiDtifil 

By  the  Ccurtt  Marct,  J.  I  am  strongly  inclioed  to  think 
that  the  several  persona  coocenied  in  this  adventure,  as 
spects  each  other  at  least,  may  be  regarded  as  tenants  in 
eonmon,  and  the  objection  to  sustaining  the  action  arising 
fswn  a  supposed  partnership  is  not  well  founded ;  bnt  ths 
first  objecdon  appears  to  me  insurmountabie.  The  agm- 
raentwas  special.  The  defendant  was  to  furnish  the  cotton^ 
and  to  be  interested  to  the  amount  of  one  hal(  on  conditkHt 
that  the  pla 'ntiff  would  advance  the  price  for  the  whole»  and 
when  the  returns  of  sales  should  be  received  from  France^ 
the  defendant  was  to  pay  his  share  of  the  loss,  in  case  there 
was  a  loss.   The  dear  intent  of  the  parties  was*  that  the 
plaintiff  was  to  receive  for  his  advance*  on  the  cotton  the 
avails  of  it  in  France,  and  the  defendant  was  to  be  called  up- 
on to  pay  only  in  the  event  of  a  loss.    This  is  evident  from 
the  fact  that  the  consignees  where  the  brothers  and  correspon- 
dents of  the  plaintiff,  and  the  invoice  stated  the  shipment  to 
be  made  by  the  plaintiff  on  account  and  at  the  risk  of  the 
parties  concerned  in  the  adventure,  and  that  he  did  actually 
receive  the  avails. 

It  will  scarcely  be  pretended  tlial  the  defendant  could  have 
been  required,  immediately  after  the  advance  was  made,  to 
pay  the  price  of  one  half  of  the  cotton ;  and  if  not  then,  when 
was  he  liable  to  pay  ?  never  in  my  judgment  for  the  whoW 
amount  unless  there  had  been  a  total  loss  of  the  proper^ 
adventured.  His  contract  was  to  pay  only  for  the  bilk  and 
not  for  the  total  amount  of  the  advance  on  his  account  If 
there  was  a  loss,  the  plaintiff  should  have  declared  fbrsud^ 
loss,  and  to  the  extent  of  it  he  might  have  lecovered* 

« 

New  trial  granted. 


1 

Digitized  by  Google 


7t2 


mcA, 

AnptiBt,  1829. 


BiAiiLmr  ot.  FiflLD, 

w'a'll^toL  '^^"^  ^  ^  Saratoga  commoD  plm  FteM  med 
fiinit  wUeh  BnuHejT  bdbre  a  jusdoe  of  the  peace,  and  declared  on  a 
b^too^ii^  promisiory  note  given  by  the  defendant  to  the  plaintiirfor  the 
nuMi  fteb*.  snm  of  i  14^26,  dated  May  8,  1816.  The  defendant  plead- 
to^him  Ibrpaj.  ^T^"^™'  issue,  the  statute  of  limitiitions,  and  a  dis- 


,widtt«t  chari^^o  under  the  act  abulishinn;  iaiprisonment  for  debt,  i^raut- 

the  note   had        .     .  . 

been  paid  In  ^  September,  one  thousand  eight  hundred  and  twenty  one, 
wnffkm    p<;^  bv  James  McCrea,  Esq.  a  judge,  dec.    The  plaintiff  replied 

formed  for  ihr     "  .  .     .      .  ®  .11 

myvo't  that  a  new  promise  withm  si3C  years,  denied  the  granting  ol  the 
the    nrrfoM  (^{^r^-hnrg^e,  and  alleged  fraud  in  the  obtairDn^  of  it.    The  cause 

were  not  do  lit!  ~  ~  ~ 

toappljroatbe  was  tried  before  the  justice  in  September,  who  render- 

aote,  bat  tlMn  ^  judgment  for  the  plaintiff.    The  defendant  appealed. 


Moomit  be.  On  the  trial  of  the  cause  in  the  common  plaes,  the  platn- 
tbe  pe^,  and  tiff  proved  thatki  August,  1827,  his  agent  presented  the  note 
tiL  "i^r^  ^  ^^'^'^'^  ibr  payment  to  Bradley,  who  said  that  it  had  been 
iboald  be  aet  p^d ;  the  agent  asked  how  he  had  paid  it ;  he  answered,  in 
off  againettbe  gervicet  done  for  Field.  On  beiitt  adied  if  the  aerrioef 

Bote  or  aninst 

the  ime,  and  Were  doDO  to  apply  on  the  notet  he  answered  no }  there  war 
hi^  C  <^ra>nu«  acooonl  between  him  and  Field,  and  he  intenM 
eoant,  bntaift  file  amount  ihould  be  aet  off  agaimt  the  note  or  againit  Field. 
d^J^kTil  waa  The  agent  aqggested  to  him  the  propriety  of  bringing  hb  ao> 
bonit;  it  t0M  eoont  tothe  justioe'ff  officci  and  have  it  applied  on  the  note. 


dcckktk»^       defendant  i^greed  to  do  sa  At  a  fuboequent  day,  being 
to'rf        asked  whether  he  had  brought  down  his  account,  he  answer- 
of  a  aub.  ed  thai  it  was  butnt  On  this  evidence,  the  defendant  mov- 
ed  for  a  nonstut,  which  was  denied.   The  defendant  cxp 

which  a  Cepted. 


not  be  iin*lie?     The  defendant  then  offered  in  evidence  a  discharge  under 
A  diacfargo  the  act  abolishing   imprisonment  for  debt  in  certain  caws, 
S^!  granted  to  him  by  James  McCrea,  Esq.  a  judi^e  of  the  Sara- 
toga  common  pleas,  bearing  date  in  September,  one  thousand 
case*,  may  be  eight  hundred  and  twenty ;  which  was   objected  to  on  the 
Sm  oitet  S'^^^*^     variance  between  the  discbaige  pleaded,  and  that 

pica  of  the  gen. 

ml  iaaue  i  and  a  Tanaace  between  the  dtfcharge  pleaded  aadtbat  produced  on  tbetiiil  vitt 
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oiml  to  be  giTcm  la  e^ideooe.  The  oourt  refined  to  n-  vtica; 
OHfie  the  diei&aige.  The  delimdant  alio  excepted  to  this 
deoiiioii.  AAer  eome  fiulher  proof  beh^  given,  the  jury  ^^^^ 
haad  a  verdict  tar  the  pfadotiff  Ibr  dm^t  on  which  a  judg-  ^ 

ment  was  entered,  and  to  reverse  which  judgment  a  writ  of 
error  was  sued  out. 

X  EBmmikt  for  plaintiff  ia  enpr« 

W,  JU     Warren,  for  defendant. 

Bi/  the  Court,  Savaoe,  Ch.  J.  Two  questions  are  pre- 
sentod  by  the  bill  of  exceptions ;  1.  Whether  enough  was 
shewn  to  take  the  case  out  of  the  statute  of  limitations ;  9. 
Whether  the  defendant's  diachaige  sbodd  not  haTe  been  re- 
Oaived* 

On  the  first  point  there  are  many  contraduAory  decisions. 
I  consider  the  law  correctly  stated  by  Spencer,  justice,  in 
&md$  y.  Oelttm^  (15  Johns.  R.  fliO.)  «if,  at  the  time  of 
tile  ackncvrtedgment  of  the  existence  of  the  Mi,  such  ac* 
knofwledgnieiit  is  qoalHbd  hi  a  way  to  lepel  tiie  presumption 
of  a  promise  to  pay,  then  It  wifl  not  be  evidence  of  a  promise 
fofident  to  revive  the  debt  and  taltolc  out  of  tiie  statute.*  - 
And  again,  in  6oneh]4Mi»  he  says,  **ibM^  the  defendant 
adaaile  the  debt  has  never  been  paid,  if  he  protests  iq^bst  his 
liability,  it  would  bo  an  ootrage  on  common  sense  to  infer  a 
promise  to  pay  in  the  face  of  his  denial  of  his  liability.**  The 
same  doctrine  is  found  in  11  Wheaton,  309,  and  1  Peters, 
30'^.  In  my  opinion,  therefore,  the  court  erred  in  inferring 
a  promise.  When  the  deft  ndant  said  he  had  paid  the  note 
by  ft  runnii^  account  for  his  labor,  he  clearly  did  not  intend 
to  fid  mlt  a  subststii^  indebtedness,  which  is  necessary  to  imply 

a  promise. 

On  the  other  point  I  think  the  court  were  in  error  also. 
The  defendant  was  entided  to  give  his  discharge  in  evidence 
on  the  general  iasoew  His  mistake  in  describing  it  when  it 
was  superfluous  to  ptoad  iu  ooglit  not  to  prejudice  htm. 
There  wae  ne  more  surprise  on  the  plaint^  than  he  had 
piadded  the 'general  issue  only.  The  judgment  muat  be'f»> 
veraedp  and  a  venbe  de  novo  cwMded  to  Santoga  eonom 


Digitized  by  Google 


SmsiiM  vf .  CtAwar  and  Rorr. 

Aj0n««n  ««-  EstoB  fipom  the  New*York  ooomoa  pltit*  Tina  wmm 
flMdebyreap^  action  of  IroMr,  hr  a  bone  taken  and  lold  under  an  ezeoH 
^  "l/h^  tion  on  a  jodgmeat  in  fkwot  hi  Graney  agaimt  01Mb,  Hoit 
■rSLiy,  of  aa  being  the  officer  who  made  the  lale.  On  the  tna]^  the  phdn- 


a|pp)icatkm  to  ^  cla(bned  that  the  bone  was  exempt  from  seiiure  on  ei* 
berofiiiioQiB.  eoution  he»  die  plainliir  bei^g  «  menbor  of  a  oompany  of 
GT^h^'^fo^  hone^aitiiiery  in  tlM  dt j of  I^*.Yodci and  the  hofseduly 
Mnriee,  fa  >  earoM  Bioeapdh^  to  the  dinclioni  of  titt  milUia  /<ao»  ^Uat« 

"^^^  utes,  vol.  6,  aei,  b.  §  100.)  which  exempts  from  seizure  by 
wdttte  i«9  to  execution  the  "  weapons,  accoutrements  and  other  equip- 
Jnnie^^  Snm  nients  together  with  every  korse  actually  enrolled  for  scn>ice 
whura on  ex.        belonffingr  to  anv  member  or  members  of  said  brigade.* 

eCUtion.     It  i»  rTM         i         ^t-   i  i  ■  r  i_  I 

not  neooMary  IheplainLiU  became  a  member  ol  a  compauy  ol  Dorsa-arlil> 

anentryahould  ^    j|  iq24.    On  the   lOtli  of  June,  he  made 

be  made  on  the  ' 

roUoftheoooi-  application  to  his  captain  to  enrol  his  hors(;,  the  horse  waf 
V^J'  .  not  produced  to  the  cnptaln,  but  the  captain  took  a  descrip- 
tion of  him  from  the  piaintilF,  and  made  a  memorandum  of 
the  appUcatioo  at  the  time,  and  a  few  days  after  gave  the 
plaintiff  a  certificate  that  the  horse  waa  enrolled,  but  did  pot 
make  an  entry  on  the  rooi  of  the  00Bl|#njy  nnlil  three  or  four 
days  before  the  trial.  A  witness  on  the  part  of  tbediMendante 
teadfied  that  ha  had  been  in  the  hniie«rtiliexy  M  y^anf 
that  whenajwne it enrotted ha ia pwniited to  tim amoMipg 

i^inatei  thoie  lanHcai  an  the  folli  In  the  ni^nient  to  whiab 
ha  bdo^ge^  n  book  i«  Iwpl  in  wfaiflb  the  eunlmNt  aa  na^ 

The  presiding  judge  cbaiged  the  jury  that  the  enroJroeni 
dMadd  hm  been  by  an  actaal  entiy  on  mom  xoU  or  book 
kept  fer  that  purpose,  where  il  oouU,  on  appliailkin»  htm 
been  seen  by  a  creditor  who  had  a  judgment  against  the 

owner  of  the  horse;  and  that  as  such  enrolment  had  not 

been  made  before  the  property  was  levied  on,  and  in  fact  not 
until  afttir  tiic  s^e  on  tliQ  execution,  the  horse  wai»  not  pro- 
tected 6*001  seieure  by  the  mere  appUoaUoo  ibr  enrolment 
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or  the  intentioa  on  the  part  of  the  officer  to  make  it ;  and  utica» 
that  the  facts  disclosed  did  not  amount  to  an  actual  enrol-  Ang«t»18W. 
ment  before  the  horse  was  taken  in  execution.    The  plain-  Shiddi 
tiff  excepted  tu  the  charge.    The  jury  fuund  for  the  defend- 
aiUs ;  to  reverse  the  judgment  entered  on  which  verdict,  a 
writ  of  error  was  sued  out 

W,Mulocki  ioi  plaintiff  io  error. 

It.  Bogardu*,  for  defendant 

Bjf  $k$  Churty  SiminiiAND,  J.  Tho  ooty  qaesckm  ni  tiiig 
M9  ift  wkeiher  horn  of  tb»  pkuatf  had  ben 
enroMfir  $gnk»,yiMhikb  m  miikig  of  ifae  IQOlb  seotkm 
of  tfie  mililla  oel  ef  MIL  I  an  iaeHiiadto  think  tiM  eon- 
ilrdeiion  give*  to  tiM  act  Ipy  the  mnt  Mow  mi  loo  HgU. 
The  phintf  had  dona  «fV«ry  thing  in  In  pomt  lo  proonre 
ah  anroliMM  oC  hv  hOfBo.  Ho  ttadc  a  femal  appHoation 
to  the  proper  offioer ;  gave  Mm  a  deaeription  of  the  aninml  $ 
and  the  officer  made  a  nrriUen  memorandum  of  the  transac- 
tion, and  gave  the  party  a  certificate  that  his  horse  was  en- 
rolled. The  written  memorandum  may  properly  be  consid- 
ered an  enrolment.  So  far  as  the  object  of  the  provision 
was  to  enable  creditors  to  ascertain  what  property  of  their 
debtor  is  exempt  from  execution,  it  is  not  defeated  by  this 
construction.  The  roll  of  the  company  is  not  n  public  re- 
cord to  which  parties  can  resort  as  matter  of  right,  to  obtain 
information ;  application  must  be  made  to  the  officer,  whose 
duty  it  n  to  make  the  enrohideQt ;  and  if  he  has  in  his  pomis 
flbn  tmy  written  memorandum  whieh  describet  the  horse, 
made  nt  the  time  of  the  application  to  hax^e  him  ottolled*  I 
oBOQia  BO  mcniiPB  to  tflna  tno  none  MOimi  do  omnpi  ironii 

Jiid|pft6lit  lovofiodL 
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UTICA, 


SiWALL  and  otben  vt.  R,     J.  Rvssxll. 

formlSon  ^of  action  of  assumpsit,  tried  at  the  New- York 

the  dishonor  of  circuit  in  April,  1827,  before  the  Hpn.  Williaji  A.  Dukb, 
Jhan^  t  mnl       of  the  circuit  judges. 

toanageniwho  Qn  the  19th  May,  1825,  the  defendants  sold  to  the  plain- 
""S^'bSTou  t'^s  bill  of  exchange  for  £1000,  drawn  by  them  upon 
or*' nSSltaiif •  Wainrin:ht  and  Shiels  of  Liverpool,  (England,)  pay- 

fbrtiieparpof«<-  able  00  days  after  sight.  The  bill  was  accepted  on  the  20tK 
iritii^a  ivquMt  •^"'^»        protested  for  ooa-payment  oa  the  22d  August* 


to  give  not  irr  Information  of  the  failure  of  the  acceptors  arrived  in  N^w* 
York  on  the  87ih  September.   The  plaintifli.  (who  mde  il 
omita  to  fire  Boston,)  on  the  30th  September  wrote  their  agent,  residi 


nJl^t  in  New- York,  where  also  the  defendants  reads,  tfatt  Ihiy 


emv  ""^^"^^w^  ^  reoeived  advtiB  thiit  the  bill  bid  not  beoa  paid,  and 
faftlSl^iiioii,  would  be  letmned  from  the  banken  oa  the  next  day ;  thai 
^^'^  d^hl?  ^  oi^gioalbill,  with  the  piotait»  woidd  no  doabihe  saoiBn'aA 
bein^a  m  a  few  dayi»  and  deniips  tbo  .agent  th  pmaoia  aaoarilgr* 
;^^^"^^The  fetter  was  xeoeiwi  by  tl^  afcnt  <n  tfie  9d  of  Oolohai^ 
gifn  tenedi.  and  on  the  next  day  he  gave  aolioe.to  one  of  the.  defend* 
^  ants,  (who  were  partners^  and  detnandej  aacurity.  Oa 

the  4th  of  October  the  plaintifia  endoaed  the  bin  and  pre* 
test  io  their  agent,  who  immediately,  on  receiving  the  same, 
shewed  the  protest  to  one  of  tlie  defendants.  The  agent 
had  purchased  the  bill  lor  the  plainlifik.  His  name  did  not 
appear  upon  it,  but  the  defendants  knew  that  he  acted  in  be- 
half of  gentlemen  in  Boston.  The  mail  leaves  Boston  every 
day  for  New- York  at  one  o'clock  P.  M.,  and  arrives  early  in 
the  morning  of  the  second  day  thereafter.  The  jury  found 
a  verdia  for  the  dftfenrianta,  which  was  now  moved  to  be  set 
aside. 

R,  jSedgwickf  for  pbintifis. 

ir.  Afaaioa,  for  detedama. 
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iBji^  Oma%  SataAi,  GIi*  3.  Tile  oily 
ferlhe  defendttifls  had  due  notice  of  the  dishonor  of  the  bill  ^'P^ 
♦Where  parties  to  a  hill  reside  in  different  places,  notice  of  the  ^wtoT 
dishonor  must  be  given  by  the  next  mail  after  information  is 
received.    Tlus  however  means  reasonable  diligence ;  and  the 
above  nilc  is  not  literally  applicable  where  there  is  not  suffi- 
cient time  between  the  nrrivnl  and  departure  of  the  mails  to 
prepare  the  notice,  consistent  with  necessary  attention  to  oth- 
er concerns ;  but  n-)  tnorc  than  one  day  should  intervene  where 
there  IS  a  daily  mail  between  the  two  places.    (Chitty  on  Bills, 
291,  and  cases  cited.    5  Cowen,  303,  and  cases  cited.)  This 
rule  i$  appficahW  to  the  parties  here. 

In  the  case  last  referred  to,  where  the  bill  passed  through 
two  banks  for  the  fnurpoie  of  collection,  and  where  there 
,was  a  delay  of  one  day  at  one  of  the  banks,  we  held  that 
ttm  banks '  were^  for  the  purpose  of  giving  notice,  to  be  con* 
ei4end  AoMsrr>  ttough  fbey  had  no  other  intereet  but  as 
MgsOtB  for  coUectbD.  lo  .this  ca8e>  the  plaint^  at  BoBtoii 
Mshred  informalioii  of  tliediriiODor  of  the  bstt  on  the  aoth 
fieptento.  It  was  thsir  duty  to  havegiven  notice  by  the 
fttaa  which  M'Boslon  for  New-York  on  the  let  of  October. 
.Tley  did  in  foet  send  notiee  by  that  mai],  vdiicb*  if  directed 
lo  thedefadants,  woaU  hare  beensoffioieat  $  bat  it  was  ad- 
dressed to  their  agent  atNewwYork,  and  was  reoeiTed  by  him 
on  the  3d  October.  Had  he  communicated  the  notice  on  the 
same  day,  the  defendants  would  have  had  no  ground  of  com- 
plaint. He  did  not  do  so  on  lliat  day.  but  on  the  next  day 
(the  4th  of  October)  he  ffave  notice.  Had  this  agent  been 
n  party  to  the  bill,  or  had  he  been  so  only  nominally  by  hav- 
ing his  name  on  the  bill  for  the  purpose  of  collection,  he 
Wcmld  have  been  justified  in  withholding  the  information  one 
day,  according  to  tlic  riuthority  first  cited.  But  as  he  was 
the  mere  agent  of  the  plaintiiTs,  he  should  have  given  imme- 
diate notice.  This  point  has  been  so  decided  in  The  United 
SUUtu  V.  Barker,  (12  Wheaton,  559,  60,  61,)  in  which  case 
a  notice*  received  by  an  agent  on  the  morning  of  the  11th 
^y,  was  given  to  the .  dsfiiniaol  on  the  12th;  . the  eircuit 
court  held  that  thef  agent  was  guihy  of  negligence,  and  the 
ddendattl,  who  'Mi^n-eadoitar,  ^Waa'tehaiged  Tka\^ 

Vol.  iU. 
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io  giTeiiotetlH»l^«ii  Wi^ 
be  given  «B  iariy  a>  the  datotmit  would  hamncti^id  th» 
fame  aotiee  hadic  betta  sent  by  bmuI. 

lamthenlbreofopiiuoDUw^aatoidij^totlieiite 
cable  in  silch  c—ca,  the  Dotioe  to  the  defeirianto  m»giw  too 
lale»  and  the  motion  ibra  new  XM  iheiild  be  donlad* 


Saasr  tw.  Seaap  and  othenb  faein  at  kw  of  jwp« 

A  rrpUcation    I>Biti7SREB  to  repHcatiOD.  Scire  facias  quare  extaBhommm 
Heru       dl       agtinst  heirs  at  law,  on  a  jo4gineDt  against  the  anoestor, 
teent  in  a  nrire  to  bc  Icvicd  of  th  3  lands  and  tenementa  whcieof  the  ancea** 
^nSmm^  ^       aeised,  and  wfaicli  daacsended  to  the  heirs.   The  da* 
^"t  ^hT  ^  ^^^^  pleaded  rien$ftr  ittawl.  The  piaialiiF  lapliad  thai 
M  laL^  &Z  Qpon  tbe  death  of  the  aooealor  divM  luidB  aild  f  ainmirti 
'"^t^^^  wbamf  hewaaaaiaadloMilifetuB^aadaA  Aetea  of  Ua 
C'mTSI death,  did desoeod  tote deAnduilaaaaaBlilie»  allaw,  l» 
•^^^  wit,fttth6  ^  of  Ne^^YaDrfctfitheeovayof  Me»-Yoil, 
oondodiDlg  lo  Aeooonliy;  Tk&  Afitadarti  denmned,  Bpat> 
daHy  aatignifig  for  eauM  tie  want  ef  ipedfaatian  in  Ae  rep* 
ScatioB  oftfle  Wb  aliped  lo.faaf«  laaeended.  The  plentf 
jf^nedhi  denorm 

D.  B.  r^aaai<fi»fordrf«ndania  In  apfiaeiadKngagaifli^ 
hein  by  Mrfra/aeuer  they  may  piead  fium  per  fymml,  (Co- 
myn's  Dig.  Pleader  3,  L.  5;)  Tbe  statate,  (1  R.  U  316,) 
allowing  a  /o^era/repficattan,  that  ihc  hen  s  i>ave  laiki  ,  ^kc 
in  any  acticn)  broUjCcht  against  such  heirs,  contemplatod  a  suit 
brought  fur  the  debt  oflhe  ancestor,  not  n  scire  faciast  on  a 
judgment  To  the  plea  put  in,  the  f^awtid  was  buuud  to 
specify  llie  lands  which  be  alleged  had  descended,  the  same 
as  a  plaintiff  mast  allege  the  particulars  of  his  demand  after  n 
j^p.xioi  non  damnijicaius  io  a  bond  of  !nde?7Tnity.  (iStepbeo 
on  Pleading,  362.)  Unless  he  did  so,  heirs  might  be  greatly 
injndkied.  The  adion  ia  ieeal*  and  the  eaflioelie^  ahoolii 
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the  lands,  90  tlnUifc  laay  be  mu  timt  die  venue  is  uncA, 
|VQf0r.    (Comya's  Dig.  pleader  N.  ^  ^   0  Jobos.     860.)  ^"S"*^ 
Th»  dnlanitfwi  m  ^efeolif a  |br     wa^t  of  »  venue,  "shll^ 

V. 

<?.  Griffin,  for  plaintifil  The  statute  allows  a  general  rcp- 
licfttioa  in  aay  action  brought  against  the  heir.  Scire  facias 
is  an  action ;  haviiig  all  the  characteristics  of  an  action,  and 
coining  withia  the  veiy  words  of  the  statute*  the  leplication 
is  good.  But  it  is  not  necessary  to  rely  upon  the  statute  to 
support  Iho  replication ;  it  is  good  at  conunon  law.  When- 
ever the  matter  relied  on  in  pleadlaig  is  pecuUaxly  within  the 
Imowledge  of  lbs  adverse  pafty*  the  party  pleading  is  not 
fM>und  to  set  it  fiirth  particularly,  for  should  he  err  in  the  spe- 
dfication,  the  error  would  be  fttal.  A  general  replication  is 
therefore  allowed  in  such  cases.  There  is  a  venue  in  the 
margin  of  the  declaration,  and  that  is  enough. 


ike  Comi,  BtmmLKim,  J.  The  fourth 
the  act  for  the  rdief  of  fsnJSHtm  against  heirs  and  devisees, 
(1  R.  L.  tin,  sec  4,)  provides  tliat  when  any  actioa  shall 
be  brought  against  any  heir,  such  heir  may  plead  riens  per 
dB$cmt  at  the  time  of  the  commencement  of  such  action,  and 
the  plaintiff  may  reply  **  that  such  heir  had  lands,  tenements, 
or  hereditaments  from  his  or  her  ancestor  before  the  com- 
mencement of  such  action."  Although  a  proceeding  by  scire 
facias  in  technically  a  suit  or  action,  I  am  inclined  to  think  it 
is  not  such  an  action  as  was  contemplated  by  the  legislature 
in  the  section  of  the  act  above  cited  ;  for  the  act  further  di- 
rects that  if  the  issue  be  found  fur  the  plaintiff  the  jur}'  shall 
enquire  of  the  value  of  the  lands  descended,  &c.  and  judg- 
ment and  esectttion  shall  be  awarded  accordingly.  Upon 
Mcirt  facias  quare  maUionem  non  there  is  no  enquiry  or  as- 
sessment of  the  value  of  the  lands,  dec.  But  independently 
of  the  statute,  the  general  replication  is  good  at  common  law. 
The  plaintiff  is  not  bound  to  set  forfh  particulariy  in  his  rep- 
Meatioii  the  lands  descended,  i§c  because  the  fact  must  rest 
«ioat  Mpselally  m  hMMgt  of  the  ^fondaal) 
plaintiff  eamMH  bo  aupposed  to  have  that  precise  hnowle^s 
on  the  subject  which  the  defendant  muat  havo;  he  is  noi 
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uTicA,  therefore  obliged  attempt  lo  specify.  It  ii  not  iaabgM^ 
to  the  tme  of  deAH  oi»  bbad  of  indemnity,  where,  to  a  plea  «C 
noD  damaificatng,  the  plaintiff  in  hki  lepliealimi  must  slate' 
the  partieiilar  damage  of  which  he  compUdm^  end  be  mint 
stale  it  upon  the  principle  to  which  I  have  just  adverted,  be- 
cause it  is  peculiarly  within  hk  knowledge. 

The  objectioD  as  to  want  of  venue  is  unfounded  in  fact. 
There  is  a  venue  in  the  margin  <^  the  declaration,  to  which, 
all  the  other  pleadings  are  supposed  to  refer,  and  by  which 
they  will  be  aided.  (1  Ghitty,  379.  1  Dunlap,  247.  9  Johns. 
R,  81.    10  East,  365.    1  Taunt.  a79.) 

Judgment  for  plaintiff  on  demurrer,  with  leave  to  defendant 
to  rejoin,  on  payment  of  costs. 


Dun  BAM  V$,  WTCKOfir. 


A  person  ha-  Demureer  to  pica.  The  plaintiff  declared  in  replevin  for 
^rJirafdT^  taking  a  quantity  of  household  furniture,  averring  the  same  to 
•^^^^  ^  be  his  goods  and  chattels.  The  defendant  avowed  the  tahr 
richt  toird  iicr  ing  as  sheriff  of  the  county  of  Kings  by  virtue  of  a  writ  of  fef- 
JJ^JJ^'*^  latum  fan  facias  in  a  suit  of  R.  Wells  against  Daniel  S.  Gri^. 
may  iTlti^^  re-  wold  as  the  goods  and  chattels  of  Griswold,  the  same  being 
an  dnJ^^!!!  ^  pOMoBsion  of  Griswold.  The  plaintiff  demurred  to  thie 
takes  them  by  avowiy,  and  the  defendant  joined. 

virtue  of  an  ex. 

ecQtxm  oat  of  •    •  * 

S'tK!^       /.  Cod^'H.  W.  ITiinier, for plamtifi;  died  BuHN.P. 

antinthe  t!^e.  58:  7  Taunt  72 ;  7  Johns.  R.  140;  20  id.  465;  1  Wen- 

"rhTprinciple  *^*» 
timt  gooda  ta. 

^reZ^ho     ^  for  defendant,  cited  7  Johns.  R.  140;  14  id. 

ciwtody  of  the  84;  and  insisted  that  the  decision  of  the  court  in  20  Johns. 
noT'     taken  \etist  of  a  majority  uf  the  judges  in  that  case,  was 

°"^tod^  "h^^  fniindcd  upon  ihe  assumption,  that  when  the  property  was 
^  offfrVr  has  taken,  it  was  in  the  constructive  possettion  of      plaiati^  ia 

found  them  in,  «kg  rAnlAvin  SUit.  •   "  •  *       '  ' 

and       taken  ' 

them    mit  of 

poaseaaioa  ol  the  defiendant  m  the  ezecuUuti,  appliun  oiiij  as  betweea  the  defendant  and 
the  ~  ^ 
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By  the  CourU  Savage.  Ch.  J.    By  the  pleading  it  is  ad>  utioa, 
mitted  that  at  the  time  of  the  taking,  the  property  was  in  the  -^"J**^ 
plaintiff,  and  the  possession  in  Griswold,  the  defendant  in  the  Dunham 
execution;  and  the  question    is,  whether   replevin    lies?  WycitofF 
Since  the  case  of  Panghurn  v.  Patridge,  (7  Johns.  R.  142,) 
it  has  hcen  settled  that  replevin  lies  where  trespass  de  bonis         \>  .iH' 
asportatis  will  lie.    The  plaintiff  must  have  property  general 
or  special,  and  possession  either  actual  or  constructive.    In  « 
Thompson  v.  Button,   (14    Johns.  R.  84,)   Chief  Justice  r  u 

Thompson  lays  down  the  broad  proposition,  that  as  a  gener-  * 
al  principle,  it  is  undoubtedly  true,  that  goods  taken  in  exe- 
cution  are  in  the  custody  of  the  law,  and  cannot  be  taken  . 
out  of  such  custody  when  the  officer  has  found  them  in  and  .  ■] 

taken  them  out  of  the  possession  of  the  defendant  in  the  exe-  '  ' 

cution.  In  Clark  v.  Skinner,  (20  Johns.  R.  467,)  Mr.  Jus- 
tice Piatt  has  shewn  very  conclusively,  that  that  proposition 
is  correct  only  as  between  the  defendant  in  such  execution  ;  v.i 

and  the  officer ;  and  in  such  a  case,  it  was  applied  in  Gard-  \ 
Tier  V.  Campbell,  (15  Johns.  R.  401.)    A  variety  of  cases  are 
stated  by  Mr.  Justice  Piatt,  m  which  an  action  of  tresjxiss  ,; 
would  be  a  very  inadequate  remedy.    The  case  of  77<o/np- 
son  v.  Btitton,  was  decided  upon  the  principle  of  Pangbum  ] 
V.  Patridge,  and  was  a  case  where  the  property  taken  by  " 
virtue  of  the  execution  was  taken  from  the  possession  of  the       .«  -  i«i4u 
plaintiff  in  the  replevin,  and  not  from  the  possession  of  the 
defendant  in  the  execution.    The  same  principle  laid  down 
in  Pangbum  v.  Patridge  was  recognized  in  the  |late  cases  of 
Marshall  \.  Davis,  (1  Wendell,  199,)  and  Hall  v.  Tuttle,  (2 
Wendell,  475.)  fThc  plaintiff  having  the  property  in  the 
goods  in  question,  had  the  constructive  possession  ;  for  the 
property  draws  to  it  the  possessiony  The  plaintifT  therefore 
had  the  right  to  take  possession  atpleasure,  and  could  have 
sustained   trespass  ;  and  replevin  and  trespass  in  such  cases 
are  concurrent  remedies.  ,       ^         ,    „        ,  ' 

The  plaintiff  is  entitled  to  judgment  on  the  demuiTcr  with 
leave  to  the  defendant  to  amend  on  payment  of  costs. 
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thbtpeei^a-    Twfl         aetkm  of  m^emaUt  vM  at  the  BanBadacr  dr* 


 I  for  which 

ft  jndgnMot  it  at,  OQt  of  tha  cvcilit  judgoti 

d^^th«'^«uui  actkriiwas  a^nst  a  coniteUe  and  his  rar^issooii 


bond  eiven  for  the  feithful  perfonnance  of  the  duties  of  the 

Bcctionsof  the  .  i         ,      >     ,        t         i  •         i  i- 

*<  act  to  extend  constable,  who  had  neglected  to  return  two  executions  dcliv- 
thttjaiMietieii  q^.^^     ^im,  issued  on  judgments  obtained  bv  the  plaintiff,  one 

of  juBhceB  of.  II 

the  peace***  as  against  hinos  tor  $4,26f  and  the  other  against  one  Onap- 
jmi<^t*be  i58,20.    The  iiulrrincaL  against  Chapman  was  on 

inwhtiog.      confession  bcforcj  a  justice,  but  was  not  in  writing  nor  was 
AeofiwUble,  ^      spociticatiun  of  the  items  of  the  plaintiff's  demand  tiled, 
for  neglecting  The  defendant  made  oath  tliat  the  plaintiff's  demand  against 
execution  isau-  ^  ^^"6  and  just  demand,  but  he  did  not  state  that  tlie 

confessioii  was  a  bona  fide,  and  not  made  ibr  the  purpose  of  do- 
i^^Buretic^,  frauding  creditois.  The  presiding  judge  ruled  that  the  tiait- 
JJJJ^IJ^j^^  ute  had  not  l>een  complied  with  in  reference  to  the  confession, 
anominion  to  The  plaintiff  excepted.  The  jury  reuiefed  a  verdict  for 
Sr^%u^  the  plaintiff  hr  the  baJaoce  dne  ao  the  ezeciition 

menta  of  the  agftbsC  Eoos.  A  iDotioii  vas  made  by  the  plaintiff  to  mi 
^^j^utiJZ        ^  ▼ecidict^  and  for  a  new  trial. 

/.      Viekt  for  plaintifil 

/.  PiersoUf  for  defendant 

By  the  Court,  Si  TfiE rt.  wd,  J.  The  specification 'oi  the 
items  for  which  a  judguieut  is  confessed,  under  the  sixth  and 
seventh  sections  of  tlie  act  of  1818,  (Statnti  s,  v<>].  4,  80  c.)  as 
well  as  the  oath,  should  be  in  writing.  The  pfteenth  section 
expressly  requires  the  confession  to  be  in  writing,  and  to  be 
aigned  by  the  party.  The  object  of  the  act  could  not  be  ao- 
ooroplished  if  it  were  held  thai  a  jmroi  apeeykatUm  um  suj/U 
eiaU.  The  intention  of  the  legislature  was  to  prevent  fraud- 
ufent  confessions  of  judgment,  by  compeUii^  the  party  to  de- 
clare upon  oath  what  the  ju4gnient  was  fer,  so  that  credittns 
ha?a  it  In  their  power  to  ascertain  whether  it  was  for  a 
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letl  dmuKl;  and  if  not,  to  {mniflh  tbe  psrty  guktf  of  Hm  imcA, 
fraud  and  peijory.  This  could  not  be  efieotually  «ooompli4i»  A^wt*  MM. 
•d,  unlesi  a  sped&satkm  iu  wiit^g  was  nqoired.  Tha  c^i^^^^^ 
jo^ge^  tbefefoia, zuiad comady  tlial  theatalote  badnotbaeii 
oomplied  with  in  the  jQdgDMUt  coofimd  by  Chapnau  to  '^c^;]^^?'' 
eermoiL  BmmQnfiii^.  Mk/M^Q^Caww^SiMi  him 
dedded  thai>tbe<MiN8te  to  take  the  oath  aad  nahe  the  spe- 
cification required  by  this  act,  in  judgments  by  confession, 
rendered  the  judgment  void  as  to  creditors  only,  but  left  it  val- 
id and  binding  as  against  the  defendant.    It  neces^rily  fol- 
lows, that  neither  the  constable  to  whom  an  execution  upoa 
such  a  judgment  is  issued,  nor  his  sureties,  can  avail  them, 
selves  of  itits  omi->i'"»n  or  defect  in  the  judgment.    If  it  was 
D^t  absolutely  vohI,  iha  con<?tahle  was  bouad  to  enforce  the 
ext  iiiinn  in  tin    ordinary  nmaner.    On   this  ground,  the 
pjnii  '  *'  '  -itifli  (1  To  recover  the  amount  of  the  first  judg- 

ment, as  well  as  the  bakuice  on  the  secoad »  and  a  new  trial 
must  theie^Dce  be  gnmted.  >^ 


CoGGEdUALL  «f.  Thjb  Ameeican  Insueance  Company  of 

New- York. 

This  was  an  action  on  a  policy  of  insurance,  and  came  Whewa policy 
before  the  court  on  a  case  made  by  the  parties.  Thp  policy  **Jflbctcd 
bears  date  18th  October,  1826,  and  assumes  the  risk  upon  upon  goodv 
all  kinds  of  lawful  goods  and  merchandises  laden  or  to  be 

'  to  be  laden  on 

\muA  a  ship  far  tak  daring  the  term  ef  aig  dlimJiT  ■MNBthi.witlKNit  reference  to  wiv  particiilBr 

vnvntjf>,  the  risk  to  conunencr  from  and  immediately  following  t}jc  loadinn"  of  the  jfocxlj  on 
board  of  the  voMei,  It  v>ma  held,  that  a  trading  voyage  was  evidently  contemplated  by  the  par. 
tie*;  ttMt  the  policy  wm  tob«  ■iMliwii  in  taa  nne  wmaan  aa  if  a  tnMng  voya|re  had  been 
f  yprt  csi-H,  vriih  lifn  rtv  tn  touch  and  trade  at  such  ports  art!  j  lacew  on  tin  trlolx'  an  the  in- 
Bttrod  ahotiddchooeo,  subject  to  the  accuMomed  and  uraalinode  of  ttmnaacting  busing  at  the 
wvenl  plaeeiTWted  by  the  vend;  and  that  howafef  often  the  goods  might  be  chai^^ned  the 

polirv  won\l  altarh. 

If  goods,  whilst  in  the  traospoctatioD  from  the  share  to  a  ahip  engaged  in  a  trading  voyage, 
■IV  leak,  the  hworer    Hable,  liftiie  meant  eroployod  Ibr  ■«eh  transportation  tio  a«oording  t» 

the  kiiMU'Ti  rnnrs.-  of  tru<1r  :iiiil   (-^taMi^hed  OMgO  of  ihO  pltOO  WhMO  Hm  fOOdi  MO  thOO  ti* 

tanpled  to  be  iaden  on  board  the  veaaeL 

It  menu  Aat  it  la  Mt  «a  eoteUirfied  point,  in  tUa  coontiy,  that  the  iannor  mid  bo  dto. 
diar^d  by  the  insQiodtoidng  tho  foodi  ttUi  onBlfgfaler  far  tbopinpow  of  tandfay  thonii  if 
tlvgooda  are  lost* 

Undar-writoni  may  cootxaot  an  ftraa  to  hwar  ikka  anleobdent  to  tbi  date  nt  the  policy. 
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urrcAt  laden  ott  board  the  good  ship  Govefnor  CfiBton,  for  and  diP 
Aurut.  1839.  1^  ^  ^  catendBT  mbntlMi  commeiMii^  on  th» 

c^^^MA  1^0^    banning  the  adveatm  apoa  the 

goods  and  mefchandiBes,  from  and  imilieduitely  foilowing  tiM 


V, 

'^0^1^^°'*  ioadipg  thereof  on  board  of  th»  said  yeml  iiom  10th  Jiriy^ 
10M>  and  so  shall  oontiiiiie  and  endore  until  the  said  goods 
and  merefaandises  shall  be  safely  landed  on  lOdi  Januar^r* 
1887,  at  noon."  By  a  marginal  note,  the  policy  was  extend" 
ad  for  two  montha  firom  lOlh  January,  1897,  for  an  addition* 
a]  premiom  of  one  per  cent  The  sum  insured  waa  fdOtOi 
tlie  premium  paid,  three  per  cent. 

The  ship  was  engaged,  at  the  date  of  the  policy,  in  a  trading 
voyage  on  the  western  coast  of  South  America,  and  arrived 
off  the  port  of  Lambayeque,  on  that  coast,  on  or  about  the 
4th  August,  1826.  Lainbayeqiie  is  a  port  of  entry  \Mth  a 
CUSton>-house,  and  carries  on  an  (  xtensive  trade,  consisting 
chiefly  of  sugar,  tobacco  and  plaia  pina  or  virgin  silver.  No 
ship  can  come  nearer  to  the  port  than  within  nbont  the  dis- 
tance of  three  miles.  The  ouly  mode  of  carrying  on  trade 
with  the  port  is,  for  vessels  to  lay  off  and  on,  or  come  to  an 
anchor  at  the  distance  of  about  three  miloB,  and  to  send  their 
caxgoes  on  shore  and  receive  return  cargoes  by  means  of 
rafts  with  sails,  called  balsas^  which  mode  of  communication 
between  vessels  and  the  shore  is  usually  safe,  and  accidenti 
do  not  happen  to  tbe  balsas  more  frequently  than  to  ordinary 
^ghters  in  the  ports  and  harbors  of  the  United  States.  This 
mode  of  communication  with  the  port  is  familiarly  known  to 
all  who  trade  to  that  coast.  The  use  ofhahas  is  not  confined 
to  Lambayeque,  but  extends  to  Goayaquil,  Eaton,  Sechusa 
and  F^yta,  on  the  western  coast  of  South  America.  Tiie 
haltoi  are  used  at  Payta  and  Guayaquil,  though  the  water 
there  would  admit  the  use  of  onfinary  boats,  being  consid- 
ered more  convenient  and  safe  than  ordinary  boats ;  at  Lam- 
bayeque,  however,  the  surf  is  so  violent  as  to  render  it  dan- 
gerous to  land  or  ship  any  cargo  in  ordinary  boats.  Balsas 
arc  made  of  balsa  wood,  which  is  nearly  as  light  and  buoy- 
ant as  cork,  by  laying  several  tiers  of  lo^s  above  eacli  other 
crossing  at  right  angles,  secured  by  lasliings  and  lltxtred  ua 
the  top  with  split  bamboo.   They  are  navigated  by  the  ia> 
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hiMtirti  of  tli»  dMrt  wkh  groat  ikiU»  eipedito  aadaafaty,  btioa, 
iAmi  9Me«4iqr        tha  eooit  in  voyages  o£  aenml  !»»•  ^"^^^ 
dnd  milea  wd  gopg.oal  of  agbt  of  lanL  Tfaey  «l  befiam  ol^fSiaii 
Iha  wiadl  at  the  lato  of  ifo  or  wssl  nubs  an  lioitrAaiid  betl  ^^^J;^ 
ifgiinM  it  at  llw  rata  of  two  or  tliioa  mllet  an  hov.  Company. 

Tl»  ToaHl  Inviiig  appioaofaed  iiilfam  aka^ 
porttiha  wmr  beiog  too  il»ai  to  admit  of  a  nsaier  approack, 
tlH^piaiDtii^  who  was  on  board  of  tte  vewl  dniii^if  t^ 
io  the  capacity  of  supercargo,  tc^i:ether  whh  his  derk  and 
two  seamen,  went  on  shore  for  the  purpose  of  purchasing  and 
bringing  on  board  of  the  vessel  some  vegetn])les,  fowls  and 
other  provisions  for  the  use  of  the  ship,  and  also  for  the  pur- 
pose of  purchasing  and  brincring  on  board  a  quantity  of  -plala 
pina  or  virgin  silver.  About  four  o'clock  in  the  aflcrnoon 
of  12th  August,  1826,  a  balm,  having  on  board  the  plaintiff 
and  his  companions  and  a  suitable  number  of  nnen  from  the 
shore  to  navigate  the  haisa  left  Lamhayeque  for  the  ship  la- 
den with  vegetables  and  fowls  and  other  provisions  for  the 
loe  of  the  ship,  and  ten  baskets  of  plata  pina,  nine  of  which 
were  the  individual  property  of  the  plaintiff,  having  been 
boi^t  by  him  with  the  proceeds  of  hia  share  of  the  outward 
cargo,  for  the  purpose  of  being  laden  on  board  the  ship. 
When  the  balsa  left  the  shore  the  weather  was  fine  and  the 
lea  appeaiad  calm.  The  baba  proceeded  without  difficulty 
until  she  had  got  about  halfway  throu^  the  breakers,  when 
the  sea  increased  greately  in  rougfanesi^  and  three  very  heavy 
seas  ni  succession  strodk  the  hoba  with  so  much  violencei 
as  to  bieak  one  of  her  logs  and  loosen  the  frsteniogs  of  part 
of  her  caiigo  and  wash  oyer-boaid  one  of  the  baskets  of  pkUa 
fina  belonging  to  the  plaintiff^  whereby  it  was  totally  lost 
The  roughness  and  Tiotenoe  of  the  sea  were  so  great  at  the 
time  of  the  disaster,  as  not  only  to  endanger  all  the  cargo 
laden  on  board  the  haha^  but  also  to  jeopardize,  in  the  most 
imminent  degree,  the  Hvcs  of  all  the  persons  on  board.  When 
the  balsa  left  the  shore  to  proceed  to  the  ship,  tlic  fcargo  on 
borird  was  well  fastened  and  secuFed,  and  the  disaster  and 
loss  arc  attributable  solely  to  the  extraordinary  swell  and 
roughness  of  the  sea,  which  unexpectedly  oocurred  while  the 
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T'TTrA,     Mffftita  proceeding  towards  the  fUp,  and  could  not  bM 
P«W6«tod     human  foresight  or  doll.   The  roughness 
GoggMiwU  ^  the  sea  was  occasioned  partly  by  a  suridcn  rise  of  wind^ 
AmcrJan  Ins.  W  ^  cowkng  ID  of  the  tide.    The  value  of  tll0 

o£l!^y«  baiketoffliiilajniiabdoigiiiglotfaeplai^^ 

indudi^g.  costs  nad  cb>iges»  wat  tS170,T9.  There  wm  ix> 
oljBoiMm  to  the  sollidency  of  the  {idhiiiiMuy  pmlB  nlkli 
wm  exfaUad  on  Hh  Fbbninry,  18t7.  A  itipiditkRi  was 
emmd  kto  between  the  paHies  ai  to  the  atnonnl  of  Ihe.veiw 
dkst,  in  case  judgment  ikoM  he  given  for  the  pluBtiC 

O,  Gr^fn,  for  jriaintifil  The  policy  in  this  ease  contem- 
plated a  tracUog  voyage,  and  covered  not  only  the  opginal 
caigo^  but  also  any  cargo  that  m|gbt  be  substituted  thesefor 
■in  the  couiae  of  the  traffic  within  the  time  limited  in  the  poli- 
cy. It  is  a  policy  on  tiroe^  and  in  its  very  nature  coiitenqiiates 
a  trading  voyage  and  substituted  cargoes.  The  mtent  evi- 
dently was,  that  the  successive  caigoes  on  board  the  vessel 
during  the  condnuanoe  of  the  adventure*  within  the  time  lin^ 
ited,  should  be  covered  by  the  one  policy  of  insurance.  In 
adjudicating  upon  policies  of  insurance,  courts  loolt  closer 
iiiLu  tile  intent  of  parlies,  and  arc  less  controlled  by  the  words 
of  tilt;  instiuincnl  than  iii  determiniiig  on  any  other  foiUracU 
(1  Tauutou,  474.  8  East,  373.  5  Maule  bdw.  Q.  6 
Mass.  R.  197.) 

The  policy  attached  to  the  cargo  on  board  the  hahsa  in  its 
transp>rtation  from  the  port  to  the  vessel,  as  much  so  as  if  it 
had  saleiy  arrived  and  been  stowed  away  in  the  ship.  The 
hakas  arc  the  ordinary  and  only  Jsaie  means  of  conveyance 
of  cargoes  at  this  particular  place  from  the  shore  to  tiie  ves- 
sel What  was  done,  was  done  in  the  usual  course  and  man- 
ner of  doing  it.  The  usages  of  trade  incorporate  themselves 
into  the  policy;  (Phil  on  Ins.  18;  3  Burr.  1707  ;  5  Bam. 
6r,  Aid.  238 ;)  and  in  the  iaaguage  of  Lord  Mansfietd*  in 
Fetkif  V.  Tke  Royal  Exchange  Aisurance  Company t  (1  Bun^« 
848^)  it  is  absurd  to  suppoiOt  when  the  end  is  insuied*  that 
the  usual  means  of  attaining  it  are  meant  to  be  excluded. 

J,  Duer,  for  the  defendants.  The  policy  did  not  attach 
upon  the  pkUa  pinOf  it  not  haviqg  been  laden  on  board  the 


Digitized  by  Google 


967 


ship.   Tlie  risk  eommenoed  from  aod  immediately  iollowliig  utica, 
ihe  loading  of  the  goods.    The  express  terms  of  the  contract 
exclude  «11  enlargtaeiitby  oonstniciion.   Where  words  like  Cogga^M 
those  used  in  this  caie  are  employed^  the  goods  must  be  on  j^^^^^jj^ 
board  the  vessel,  or  the  policy  does  not  attach.   (1  Marshail»  Coofinjr. 
240.  6  Mass.  R.  208.)  The  tenns  of-  the  policy  eaqpreiaJgr 
exclude  the  xiskof  kMdiqg,  and  there  is  noevideiice  that  there 
wece  any  goods  whatever  laden  prevkMs  to  ^the  attempt  te 
load  the  Tugia  silver. 

The  policy  will  not  iodnde  the  proceeds  of  the  origuud 
cargo.  Had  the  goods  laden  on  board  the  vesnd  been  inp 
anred  from  ODAphoe  to  another,  the  policy  would  have  at- 
tachedonly  to  the  goods  on  board  at  the  time  of  eflbcting  the  ' 
iosorance ;  and  because  time  is  substitiited  for  plaoes»  no  - 
broader  construction  can  be  given  to  the  contract  How 
could  the  insurers  calculate  the  risk  of  the  adventure,  with- 
out being  infoi  niG*!  ol'  the  (iaugers  of  the  trade  iu  winch  tlie 
plaintiff  chose  to  eml^ark  !  At  the  time  of  tlie  loss  of  tlie 
piala pina,  the  connection  of  vessel  and  cargo  had  not  com- 
menced. The  goods  to  he  covfii-c^d  by  the  poHcy  must  be- 
long to  the  vessel,  and  he  imdcr  tiie  control  of  the  master. 
In  this  case  they  were  under  the  direction  of  the  owner,  nev- 
er reached  the  ship^  and  consequently  were  not  tmder  the 
control  of  the  master. 

Qr^n,  in  reply.  The  plata  pina  was  purchased  with  the 
proceeds  of  the  plaintiff's  share  of  the  outward  cargo ;  con* 
seqocndy,  previous  to  the  disastert  there  was  a  cargo  laden  on 
board  the  vessel  As  to  the  dangers  of  the  trade  in  which  the 
plaintiff  engaged,  the  de&ndsnts  bsnre  no  cams  of  oomplainL 
By  entering  into  a  policy  on  time,  all  reference  to  piece  is  eotr 
eluded  $  and  asloog  as  the  plaintiff  did  not  embark  in  an  un- 
frequented and  unusually  hazardous  trade,  the  policy  is  ope- 
rative and  the  insurars  are  liable. 

By  the  Court,  Savaob,  Ch.  J.  The  policy  in  this  case 
beii^  on  time,  is  subgect  to  the  rules  of  construction  in  other 
cases,  except  as  to  the  commencement  and  termination  of  the 
Yoyage.    The  lidt  is  made  to  commence  on  the  loading 
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T'TTPA,  thegoof!'^  on  board  tiieTMri  on  and  from  the  Idlh  of  July, 
August.  1829.  1^26.  The  poKcy  altered  into  in  October  Mimiag. 
rC^^iin  Bat  parlies  nmj  cootracCy  and  have  dm  to  ki  tlrit  etse,  so 
juneric  1  ^  ^  tiicQr  tvIkE  ttitocodsnt  ihs  d&lo  of  tiw  CdOttBQt*  Tile 
CompKuy.  '  niks  ccMniiieiioed  upon  goods  on  board  the  Yttssl  tMKtlio  I0di 
July*  provuM  any  mm  then  on  board.  The  etiteee  on 
that  pomt  is,  (hat  the  nte  haribols  of  plata  pina  whieh  he- 
^loi^ged  to  tii^  pldndi;  me  purehased  Ms  aim  of  lie 
oaCioard  cargo.  The  plaintiff*s  gooda  ^  boai4>  then»  mm 
have  been  of  «aneh  grealeir  vah»  than  Ihe  amoanl  insnrad ; 
and  thislthkik  is  cenehisife,  being  imcootnedicted,  to  shew 
-ibat  the  policy  attached  apon  the  goods  with  which  the  plaid 
pina  was  purchased. 
»  Dili  tlie  policy  attach  to  thcplaia  jjinOf  or  was  the  voyage 
ended?  Where  the  adventure  was  to  run  six  month?,  witii 
ihe  privilege  to  the  insured  to  extend  it  two  months  hunger,  a 
trading  voyage  was  eridently  contemplated  by  both  parties  ; 
and  it  cannot  be  fairly  construed  to  be  at  an  end  at  the  fn-st 
port  which  the  vessel  makes,  but  is  to  continue  in  the  same 
manner  as  if  a  trading  voyage  had  been  expressed,  with  lib- 
'  •  erty  to  touch  and  trade  at  such  ports  and  places  on  the  globe 
as  the  insured  shall  choose,  subject  to  the  accustomed  and 
usual  mode  of  tiansacting  business  at  the  seveni  plaeee  yk^ 
ited  by  such  vessel ;  and  however  often  the  geods  naj  he 
ehaqged,  the  policy  attaches.  Any  other  construction  would 
•appose  eztrem  ioUy  and  weakness  in  the  insured.  The 
Idea  Attt  a  person  engeged  in  shipping  goods  intends  to  sa9 
Upon  "die  ocean  fer  six  or  e^gfat  nondiB  with  ittd  goods*  end 
fetumtheni  hi  specie  to  tlie  povt  of  departure,  of  any  other 
portwhhoutlhe  KbcMy^  dtspost^g of  them, ie  too  prepos* 
fereus  to  he  fin*  a  nonient  admitted. 

ftk^Grmt  T.  Fmekm,  (1  Taunton,  Mensiald,  eUef 
justice,  speaking  of  the  esse  of  Grmt  X^scurvtft,  wbCTe 
the  policy  was  in  terms  nmilar  to  what  I  contend  was  the  mean- 
ii^  of  the  parties  in  thisca^iu,  says,  *'  It  was  on  goods  laden 
in  London,  and  to  conUnue  on  the  same  goods,  which,  liter- 
ally taken,  would  be  absurd,  because  goods  are  taken  out  for 
the  purpose  of  trading  and  barter,  not  to  be  brought  home 
again  in  specie    and  that  cofuequemly  the  captaia  (the 
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^■llWt  of      ioiUYed)  had  a  rigbt  M  imr\,  . 

^tikm  m  he  pl6md»  tad  the  inonnoe  attached  upoa  the 
igoodi  eeqoifed.bj  him  in  the  ooone  of  his  tndtiiig.     If  the  ^^c«fatli 
soodi  dewribed  m  the  pofier  are  tfoshaiiged  at  any  port  in  ^    }■  , 

m  _  ,  ,     ,  1.        .«       «        ■    American  In*. 

tte  cQfone  of  the  epectfied  voyage,  the  pohcy  "wm  apfuy  to  the  cbtoptny. 
iobetitiilad  goodSi  Witbeut  ^y  express  pioyiaioa  for  this  par- 
pose,  whem  Uie  iaeiireiice  is  to  serera!  ports,  which  MiM  to 

imply  the  hWty  of  exchanging  the  goods."  (Phillips  on  Ins; 
(JO,  chms  Yalin,  2  vol.  p.  78,  n.  t.  a.  27.)  A  policy  on  tinie 
simply,  where  no  ports  are  inentioneci,  must,  as  already  re* 
marked,  necessarily  imply  a  trading  voyage,  which  again  im- 
plies liberty  to  dispose  of  the  goods  insured.  It  seems  to  me, 
therefore,  no  doubt  can  be  cntertriined  that  the  policy  attach* 

•  ed  to  tfic  proceeds  of  the  j^oods  insured.      "  • 
■  '''"It  is  objected,  howover,  th;it  the  snbstitnted  poods  wero 
toot  on  board  ot  the  vessel,  but  were  lost  in  their  passage  from 
the  diore  to  the  vessel  in  the  plaintiff's  own  lighter.  Could 

'  ijie  reasonably  entertain  the  opinion  that  these  were  the  first 
goods  of  the  plaintiff  on  board  the  vessel,  or  attempted  to  be 
)fait  on  board  subject  to  the  pohcy,  then  tandoubtedJy  the  pel* 
l^^tmM.  nmr  have  attached.  By  the  terms  of  the  poli^, 
Hbe  adfamore  commenced  from  the  heuHng  the  goods  on 
teM^  Oir  after  llie  10th  Jiily;  but  as  the  plamtiff  had  pre- 

>i6i<iiy  goods  on  board,  with  ^e  proceedsof  wldcii  the  pisid 
fina  aras  pnrofaased,  die  suppoittioii  cannot  be  admittecl.  As 
Hie  transaction  in  <|ue8liaiii  cannot,  therefore,  be  oonsiilered 

:^%sginniiig  or  die  ternunation  of  the  adventure,  tiie  eases 
teferiM  to,  shewing  that  where  the  houred  has  taken  hb  goods 
into  his  own  possession  in  bis  own  lighters  the  risk  ceases,  can 
have  no  application  to  this  case.  Where  the  defendants  insur- 
ed the  plain tiif's  goods  upon  a  trading  voynge,  the  insurance 
was  intended  to  cover  those  goods,  and  any  other  goods,  the 
pr(){)erty  of  the  plaintiff,  procured  with  their  proceeds,  un- 
til the  expiration  of  the  term  insured  for.  As  the  goods 
were  not  on  board  the  vessel  wheii  lost,  the  liability  of  the  de- 
fendants must  depend  upon  the  known  course  of  trade  and 

'•^established  usage,  with  which  insurers  are  supposed  to  be 

-conversant   Upon  this  principle,  the  plaintiff  recovered  in 

^e!^ir.Tk€Riyal£$:ckang9Cih  (1  Burr.  Mi,)  for  the  aaMs^ 
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UTiCA,  tackle  and  apparel  of  tlic  ship  wiiilc  in  a  bank  suul  or  ware 
Attfust,^929.  iiQug^j  ^juiit  fQj-  ^j^gjj.  protection  upon  an  island,  while  the  ship 

was  refitting ;  it  being  usual  for  vessels  in  the  same  trade  to 
J^^  clear  and  refit  their  vessels  in  that  place.  So,  also,  the  case 
of  Tiermey  y,Etherington,  referred  to  by  Lozd  Mansfield  in 
the  former  case,  (1  Burr.  34S,)  the  iosuranoe  was  on  gooda 
in  a  Dutch  ship  from  Malaga  to  Gibraltar,  and  from  thenca 
to  Filmland  or  Holland:  the  goods  might  be  unloaded  at 
6il»altar9  and  le-shipped  in  an  Bnglish  ship  for  England  j<y 
Holland.  When  the  dup  arrived  at  Gibraltar,  there  was  no 
British  ship  there,  and  the  goods  were  pat  Into  a  store  shlp^ 
which  was  considered  as  a  ware  houses  and  were  lost  in  a  ^ 
storm.  Ch.  Justice  Lee  said,  the  construction  of  the  policy 
should  be  accordmg  to  the  course  of  trade  in  this  places 
(nHaniqg  Gibraltar)  and  thu  appears  to  be  the  usual  meth- 
od of  unloading  and  re-shipping  in  that  place  when  no  Brit- 
ish ship  was  there.  So  in  this  case,  it  appears  that  the  hat- 
sas  were  the  usual  and  indeed  the  only  means  of  loadiii;:  and 
unloading  vessels  ;  and  uven  if  we  were  to  adopt  the  doc- 
trine that  the  underwriter  is  discharged  by  the  plaintiff  tak- 
ing his  ffoods  in  his  own  lighter,  (which  is  certainly  not  an 
established  point  in  this  country,)  stiJl  it  dops  not  apply  in 
this  case,  1.  Beca^isc  this  was  not  the  termination  of  the  ad- 
venture ;  and  li.  Because  the  balsa  was  not  the  balsa  of  the 
plaintifi',  although  employed  by  him  and  paid  by  him ;  yet  as 
to  him  it  was  a  public  lighter.  Whether  it  belonged  to  the 
custom-house  at  that  place  does  not  appear ;  but  if  not,  it 
was  a  conveyance  public  to  all  who  chose  to  transmit  goods 
to  or  from  the  shores  and  was,  as  to  its  navigation^  not  undei; 
his  (the  plaintiff's)  control.  This  opinion  is  fortified  by  the 
opinion  of  the  court  in  Parttms  Man,  Fire  4*  Marine  In$* 
Co,  (6  Mass  R.  202,6,)  where  Sedgwick,  justice*  says: 
"  For  althouigh  In  the  commencement  of  the  voyage  the  in;^ 
surance  did  not  attach  upon  the  goods  while  in  the  act  of 
transportation  in  boats  to  the  hng,  nor  until  they  were  oi^^ 
board,  and  this  from  the  terms  of  the  policy,  yet  during  the 
voyage  the  goods  were  as  much  protected  by  the  policy  in 
the  boats,  while  they  were  employed  as  auxiliary  to  the  le- 
gitiiiiuLe  puiposes  of  the  voyage,  as  they  were  on  board  the 
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rfnp.   For  all  the  purposes  of  the  voyage,  boats  so  employed  ^  WlC*t^ 

are  very  reasonably  considered  as  pari  of  the  ship.**  These 
remarks  are  applicable  here ;  for  though  the  words  of  the 
policy  in  this  case  are  not  the  same  as  those  in  the  case  last 
referred  to,  yet  I  have  considered  the  policy  equally  compre- 
hensive in  the  construction  which  must  be  given  to  it|  if  it 
must  be  supposed  to  have  any  i  ntional  meaniiig. 
The  plaintiff  is  entitled  to  judgment 


H.  D.  Sbwall,  iurvivor,  dec  w.  Catuw. 

This  was  an  action  of  slander  tried,  at  the  New-Yoik  cir-  ^^'f* 
cuit  in  October,  1827,  before  the  Hon*  Rbubin  Hym  «aiij, Wen 


Walworth,  then  one  of  the  drcoit  judges.  The  declaration  ^  ^L^. 

alleged  special  damage.  day*?  h  was 

The  fint  witness  called  by  the  plaintiff  was  Samoel  Whit- I 

temore,  who  testified  that  early  m  the  morning  of  the  fifteenth  oi;  bm  I  qb. 

day  of  September,  1825,  he  met  the  defendant  in  the  street,  there  is  tnm. 

and  put  to  him  the  question  which  was  tlien  very  common,  j^^jJJ'^g 

**Were  there  any  iiulures  yesterday?"  (failures  being  very  w«a  hoidon 

frequent  in  those  days  in  consequence  of  the  rage  for  cotton 

'  "  woraa  being 

speculations,)  to  which  the  delenciant  answered,  •*  Not  that  I  snoken  of  tho 
know  of ;  but  I  understand  that  there  is  trouble  witli  the  ^ej^hUtt,  ** 
Messrs.  Sowalls.'*  On  witness  expressincr  his  confidence  in  were 
the  solvency  of  the  Messrs  Sewaiis,  the  defendant  observed,  folrcB. 
**  I  can't  tell  whether  it  is  true  or  not.**  From  wliat  the  de-  ^^Ay^wordi 
fendant  said  the  witness  supposed  he  intended  to  convey  the  noa  accepted 
idea  that  the  Sewaiis  either  had  Med  or  would  fiiil.   This  ^  i?!*^ 

tjf,  when  qwkeaof  a  merchant,  are  actiooaUe. 
Where  loeh  wonk  wmv  lyokenb^m  defSandant,  eridenoe  that  another  permo  beard  th«  n. 

port  that  the  plaintiffs  had  failed,  and  in  consequence  witiidri  w  from  thorn  businesatoa  large 
amount,  ia  inadtnttaiblein  •upoortof  a  chaife  for qwcial  damage,  imlen  the  report  thus  act- 
ed opmn  it  timoed  to  the  defenduit . 

A  bank  din  r  f  n  Is  not  justified  in  mrxkinrra  rommxinication  to  a  ro. director  in  the  poUic 
■treetaiafibcting  the  credit  or  renonsibiiityof  a  merchant,  where  there  iano  evidence  of  raeh 
oomminiieatianDeDi^  confidential.  At  a  neetini^  of  the  board  of  direetma,  he  wonld  be  joa. 
tificd  in  conimunicatinfr  to  his  assfx-iatc-y  any  rejMirt  whieli  he  might  Iiavc  heard  in  relation 
to  the-  aolvenc^  or  circontsUnoea  of  the  ouatomeraof  the  bank,  or  probably  of  an/other  per^ 
MD.  Hii  Bolifv  in  aueh  eve  mniUI  be  pwiBmei  to  b«  inaoomt,  which  pre«iun|rtion  omdd 
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iiTkiA»    ^  of  tba  tflitimDiiy  wm  oKfeotod  to^  but  wiwHtM  hy 

jii4gQ  at  proper  w  sufport  of  tha  dbagB  of  ■feci*!  dMWgs  i 
tfe  judge  expressiDg  Ub  opittun  that  the  wo^  wm  BOl  m 
IhfiHiKlvet  ictioaable.  Tfae  mtneai  iMhor  iMlifiM)  thit  I19 
wwi «  4iractcar  of  tha  MawiieaiMl  Hwkonbank;  ihal  Ibt 
Metsn.  SewaUi  had  notes  niininii^  thm  wtioh  ha  had  mml 
his  influence  to  have  discounted,  and  therelcHre  M  amdom 
to  ascertain  whether  there  was  any  truth  in  the  report.  He 
inquired  of  Mr.  Hcyer,  the  cashier  of  the  New-York  bank, 
whether  there  were  any  failures  the  precctling  day,  and  on  his 
answering  that  be  knew  of  none,  witness  communicated  to 
him  the  substance  of  what  he  had  heard  from  the  defendant 
The  defendant  nlso  was  a  director  of  the  Delaware  and  Hud- 
son bank,  ami  president  or  cashier  of  another  bank.  The 
witness  said  that  he  did  not  think  that  the  defendant  was  ac- 
tuated by  malice  towards  the  Messrs.  Sewalls  in  making  the 
communication  to  him,  and  that  he,  the  witness,  did  not  kaow 
but  that  it  might  be  the  duty  of  one  bank  diiectojr  to  give  aoch 
information  to  another. 

Robert  Gracie»  another  witness  for  the  plaiod^  teatified 
that  00  the  sixteenth  day  of  September.  1825»  the  memai^ 
tile  home  of  Rc^^era  4&  Grade,  of  which  he  was  a  mambciv 
held  the  note  of  the  Messrs.  SewalU  and  o&ved  U  with  the 
indonenent  of  his  house  for  discount  at  the  New* York  bank  1 
it  was  not  discoumed,  but  handed  back  by  Mr.  Heyer*  the 
oaahier,  who  told  the  witness  that  the  Blessrs.  Sewalls  had 
fiuled.  IVitness  idated  to  his  partner  what  the  cashier  had 


The  plaintiff  offered  to  prove  by  N.  G.  Cnrnes,  another 
witness  }jro(i lined  by  him,  that  he  heard  the  re|X)rl  that  the 
8cwalls  liad  lailed,  and  that  in  consequence  thereof,  his  house 
took  away  from  them  business  worth  SI 500  a  year;  and 
that  he  heard  the  re|>ort  as  coming  from  the  house  of  Ro- 
gers and  Grade.  This  evidence  was  objected  to  unless  it 
was- shewn  that  the  report  did  in  feet  come  from  Rogers  and 
Grade.  The  judge  decided  that  the  evidence  was  inadmis- 
sible unless  the  report  could  he  traced  to  the  defendant  i  that 
where  the  plaintiff  claimed  general  damages  in  consequence 
of  a  slaroier  either  started  or  repeated  by  the  defondaaty  the 
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jury  in  estiinatiiig  such  dmnages,  m%iii  always  take  into  wiqa, 
ooMidflration  the  probable  eflfeet  of  «ich  sknder,  and  give  MsMti^iM 
damages  aoooidingly ;  but  to  enable  the  plaintiff  to  feeover 

for  any  specific  injury  which  he  had  sustained,  it  was  nece»' 

sary  for  him  to  trace  the  report  which  caused  the  injury  to 
the  defendant.  The  plaintiff  next  oflfered  to  prove  ihaL  a  re- 
port thai  the  Messrs.  SewaJIs  had  failed  was  current  in  ihe 
city  immediately  after  the  conversation  between  the  first  wit- 
ness and  the  defendant,  and  that  io  consequence  of  such  re- 
port, the  plaintiff  sustained  the  special  damajTe  laid  in  the  de- 
claration ;  this  evidence  was  also  rejected.  The  plaintiff 
rested,  and  the  judge  directed  a  nonsuit  to  be  entered.  A 
motion  was  now  made  to  set  aside  the  nonsuit 

/.  Bkint,  for  piaintiE  The  words  were  in  themsdlTes  ao> 
tionable,  imputing  to  the  Messrs.  Sewalls  a  want  of  credit  as 
merchants.  (Staride  on  Slander,  117.)  The  fiKSt  that  the 
defendant  and  the  witness  to  whom  the  communioation  was 
made  were  both  dnectors  of  the  same  monied  institntbnt 
f  omiriies  no  excuse,  under  the  circumstanoes  of  this  oasew 
The  communication  was  made  in  the  stfeet,  and  not  at  a 
meeting  of  the  board  of  directors  where  the  defendant  might 
haYe  conceived  it  his  duty  to  give  such  information  as  he  pos» 
aoMcd  in  rdation  to  the  parties. 

The  defendant  is  liable  for  the  consequences  naturally  re* 
sultino:  from  the  speakinsr  of  the  words.  It  was  not  neces- 
sary to  trace  the  report,  in  its  progress,  from  the  defendant 
to  the  person  who  withdrew  his  business  from  the  plaintiff,  by 
means  of  which  he  sustained  the  special  damage.  (Starkie 
on  Slander  passim.  2  Starlue's  £v.  850.  3  Wils.  186. 
6  Binney,  331.) 

W.  Shsson,  for  defendant  To  maintain  this  action  it 
must  be  shewn  that  there  was  malice  in  the  defendant.  (Star- 
kie  on  Slander,  219.  2  East,  435.)  What  was  said  by  him 
was  qualified :  he  could  not  say  whether  the  report  was  true 
or  not,  and  the  wHness  expressly  screened  him  from  any  ma- 
licioaf  intent ;  the  malice,  therefore,  instead  of  being  proved 
negatived. 
Vol,  m.  87 
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The  defendant  was  under  a  mora!  obligation  to  comnratfr' 

'  cate  to  his  co-director  what  ho  iuid  iicard  relative  to  the  cir- 
cumstances of  the  Messrs.  Sewalls,  and  being  under  such  ob- 
ligation, he  is  not  liable  to  an  action  unless  express  malice  19 
shewn.    (J!  Johns.  R.  180,    1  T.  R.  110.) 

The  ynxji  of  sjuLcial  damage  was  properly  rcjerted.  The 
dofcndiini  was  not  arcountable  f^^r  the  sprakiiii:;  of  words  oc- 
casioning special  damage  to  the  plainlitTs.  unless  it  wns  shewn 
that  such  speaking  waa  caiiaed  by  what  bad  beeaaaidby  btsu 

JL  Sedgwickt  in  reply.  The  principal  question  is,  was  the 
occasion  such  as  to  justify  the  speaking  of  the  words  eoOH 
plained  of  7  Allowing  that  the  defendanl  had  the  r%fat  to 
make  the  oommmilcatioii  to  the  witness,  at  a  proper  time  and 
place,  it  is  denied  that  he  had  the  right  to  speak  oa  the  sob* 
ject  m  the  public  street ;  and  at  all  events.  It  dionld  have  been 
sabmitted  to  the  jury  to  say  whether  the  defendant  shonU 
be  considered  as  actiiig  offidelly  in  makhig  the  comnmnioa- 
tioa,  or  ea  mafidonsly  giving  currency  to  arumor  nsjorioue 
to' the  plaintifie. 


tke  CcurU  ScnnuLANOt  J.    The  defendsnt  wee  net 

justified  in  speaking  the  words  in  question  on  the  ground  that 
he  and  the  witness  to  whom  they  were  addressed  were  both 
directors  of  the  same  bank.  They  were  no  I  spoken  at  the 
board  of  directors  with  a  view  of  communicating  intuiina- 
tion,  which  might  properly  inlluence  the  operation  of  tlie 
board.  A  bank  director  would  undoubtedly  jiisiitied  in 
communicating  to  liis  associates  any  report  wlurli  ))e  might 
have  heard  in  relation  to  the  solvency  or  circumstanres  of 
the  customers  of  the  bank,  or  probably  of  any  other  persoa 
The  legal  presumption  would  be  that  his  motive  in  makiqg 
the  communication  was  to  guard  the  interest  of  the  inslHii- 
tion  to  which  he  beloQged ;  and.  it  would  be  incumbent  00 
the  plaindfi',  under  such  circiimfllances,  to  repel  this  pfeBam|^ 
tionby  proof  of  egepruB  mefice.  (S  FbiL  £v.  I00»  notes. 
Staride  on  Slmider,  8Sa  3  Johns.  R.  180.  IT.  R.  IKk 
B01T.  24Sft.  N.  P.  6.)  But  whefe  the  words  am 
spoken  in  the  street  or  market  place,  and  them  ii  Qotbii^tc^ 
shew  that  they  were  intended  an  a  confidential  comimwica- 
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tiilA  fim  a  bank  diieeior  to  his  as8oci«te»tfaopftrty  uttering  unrA. 
thflm  can  derive  no  protection  or  advantage  from  the  circum-  ^^"^^ 
etoooe  Uiat  heie  a  bank  diieetor.  Bank  directorahave  no  pe-  ^SewST 
cufiar  DnvMeae  to  akinder  their  neiffhboiura* 

The  evid^ce  of  N.  G.  CameB»  that  he  heard  the  report 
that  the  SewaUa  had  faikd*  and  that  in  consequence  thmof 
his  'home  took  from  the  Sewalla  bustnesa  mrth  tl500  a 
year,  was  properly  rejected.  This  evidence  waa  ofiered  for 
the  purpose  of  diowhig  the  ipedal  damage  sostained  by  the 
plaintifif  from  the  words  spoken  by  the  defendant  There 
was  no  evidence  tliat  the  report  heard  by  the  witness  came 
from  the  defendant ;  it  was  not  traced  to  Inrn.  The  judge  de- 
cided correctly,  that  the  plaintiff  could  not  recover  for  any 
special  damage,  unless  he  could  trace  the  report  which  oc- 
casioned the  damage  to  the  defendant ;  that  where  the  plain- 
tiff  claimed  noral  damands  only  in  consequence  of  a  report 
started  or  repeated  by  the  defendant,  the  jury  might  take  in- 
to consideration  the  probable  effect  of  such  slander,  and  give 
damages  accordingly  ;  but  where  a  sjH^cific  ijijiiry  is  alleged, 
the  report  which  occasioned  it  must  be  clearly  traced  to  the 
defendant 

I  am  indined  to  think  the  words  were  actionable  in  theni- 
aelves  being  spoken  of  the  plaintiffs  as  merchants.  The  wit* 
neas  inqoired  of  the  defendant  **  If  there  were  any  failures 
yesterday ;  to  which  he  replied*  *'  Not  that  I  know  of,  but 
I  undeistand  Iheie  is  trome  with  the  Messrs.  Sewalls.** 
This  answer  b  connection  with,  the  interrogation,  was  most 
dbvbosly  calculated  to  convejr  an  injurious  impression  in  re- 
latkm  to  die  mercantile  standing  and  credit  of  the  plaintiffs. 
The  witness  had  heard  of  no  &ilares,  but  he  had  iieard  that 
the  Sewalls  were  in  trouble.  Every  person  would  under- 
stand from  this  eapressioot  when  used  in  reply  to  such  a 
question,  that  the  Sewalls  were  embarrassed,  were  very 
hardly  pressed  and  would  probably  fail,  and  such  was  the 
sense  in  which  the  witness  understood  them.  Any  words  ■ 
which  in  common  acceptation  imply  a  want  of  credit  or  re- 
sponsibility, when  spoken  of  a  merchant,  are  actionable. 
(Starkie  on  Slander,  117,  and  cases  there  cited.  2  Phil.  Ev. 
100.   5  Johns.  R.  476.    17  id.        and  cases  there  cited.) 
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UTTCA,    Whether  they  were  spoken  maliciously  or  not,  was  for  the 
Av^mtAm.  j^j^  ^  determine.   The  plaintiff  ahould  not  therefore  have 
Uttoalm  Ci».  bent  noowdted  The  judge  at  niai  prins  held  the  words  neC 
^^^^    to  he  actionabte,  and  aa  the  plaintiff  fiuled  to  pnove  hb  qiedal 
damage,  nonsuited  Mm  on  that  ground. 
Thenonswt  musk  be  set  aside  and  a  new  tiiai  granted. 


Iron  Mng  ^  actbn  pf  assumpsit  tried  at  the  Oneida  circuit 

)iied  to  for  in  April,  1828,  hefore  the  Hon.  Natban  Wiluamb,  one  of 


Tib  Utioa  Insubancb  Covfaitt  as.  CAjmau.,  Bami 

and  Kmo. 

Wliere  an  in- 
nurance 
pan 

appj 

mndTmU  ^  circuit  judges. 
•gMjfemaie  The  declaration  contained  a  count  on  a  prombsory  note 
oondHkm  thS  fof  #1000,  dated  SiStb  September,  1825,  payable  in  00  dajs> 
the  i>oi  r  r  HenTV  Grcen  or  order,  and  endorsed  by  him  to  the  plain- 
ifuranuiMwftii  tiffs  and  the  common  money  counts.  The  defendants  plead* 
^  ^  ^  assumpsit  and  specially  that  in  July,  1822,  the  stock- 
TCKM  if  nadfl  holders  of  the  Utica  Insurance  Company,  in  pursuance  of 
^'P^"'^™  authority  given  by  the  act  of  their  incorporation,  voted  to 

«eedfaif  the  discontinue  the  business  of  the  corporation,  and  Ihal  the  bu- 
usual  rate  of   .  j-     i     j-  i        i    i  .t 

cbwgsaianich  siness  was  accordingly  discontiuunl,  ;md  that  the  receivmg 

f*"?d    Ti  ^^^^  declared  on  was  subsecjuent  to  such  vote,  &c. 

mount  to  evi-  The  plaintiffs  replied,  denying  the  vote  of  discontinuance,  &.C, 
denceof  nan-  'j^j^g  incorporation  of  the  Utica  Insurtince  Company  was 
?be  Utica  In-  provcd  by  the  production  oi  an  exemplification  of  the  act  of 

surance  Com- 
pany have  a 

riffht  to  invest  their  turplu*  /undt  in  loans.  But  having  called  in  a  part  of  their  capital  for 
the  express  purpOM  tUt  tnUtfaf  louwiii »  ptitioolar  way,  vis.  bj  tlw  iitiiiiif  of  «beelw  in  tlw 
shape  of  bank  notes,  it  teat  htld,  that  loans  thus  made  an  in  violfttniiof  Um  nmtMmimg  ac^ 
and  that  a  note  taken  upon  such  Joan  is  void. 
The  money  lent  may  hcMmnt  be  wenmnd  mder  tiw  MmiiMii  eoont,  and  ekaeH  dmm, 
Beivadaa  money,  ana  duly  paid,  will  h<  c  vmdcTcd  money.    The  recovery  howevei,  m  such 


 money, 

CMC,  hemg  on  the  coiUract  as  distinguished  from  the  security ^  an  acticm  cannot  be  sustained 
against  the  borniiM  «Mlte  isniliaii  tiw  ao^iea  not 

A  corporation  may  ba  pnmd  byan  eatemplificatkm  of  tha  <aet  of  ineoipoiatkn  and  acta  «( 
»s*r  under  it. 

Reasonable  notice  must  be  given  to  prodttoe  books  Of  ^M^MO  baflsffe  ^0  tiina  when  tta 

oanMMay  ba  tried.  What  shall  be  deemed  reasonable  notice  depends  upon  the  circumstances 
ofthe  eaaa.  Whather  aecondaiy  evideiice  shall  be  admitted  depends  opoa  the  discxvtiooof  tba 


judge. 

It  is  no  objection  to  the  competency  of  a  witness  in  an  action  by  a  monied  institution  that 
a  few  days  before  the  trial  he  had  sold  out  his  stock,  although  he  stated  that  he  supposed  he 
could  purchase  it  back  if  he  chooe ;  be  testifying  that  the  transfer  by  him  was  without  any 
aftwwiMl,  rtlMi  aupwi  at  iflM,  ttrt  tlw  Hoak  ahwddbaia  uuniajKl. 
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Incorporation  pawod  in  March,  1616,  and  enieace  of  icier  s  tmc  A, 
nndsrit  The  DOte  wai  pvon  onaloaiiof  tlOOOtinade  bf  ^"^"^^'^^ 
iIm  plaintiib  to  Cadwell,  one  of  the  defendants,  the  other  de-  mteb*^ * 
ftodbuite  having  ajgned  as  snretieB ;  the  payee  was  a  nom-  q^^^^ 
iud  party.  In  1885^  the  Utica  Insnranoe  Company  called 
in  stock  to  tiie  arooiut  of  MCNIiOOO,  whieh  they  deposited  in 
the  Tradesman's  Bank,  in  tiie  dty  of  New* York,  and  reel- 
ed interest  for  the  deposit  These  funds  were  not  employed 
in  the  business  of  insurancs^  but  were  used  in  making  loans. 
In  November.  1825,  the  company  had  loaned  out  ^50,000  at 
Utica,  and  they  also  loaned  money  in  New- York.  Until 
June,  1825,  they  made  their  loans  in  bank  bills,  but  after  that 
time  they  issued  ciiccks,  which  were  on  silk  j)a])er,  resem- 
bling bank  notes,  and  their  loans  were  made  in  checks  and 
bank  bills.  The  checks  drawn  on  the  Tradesmati  Bank 
were  always  at  par  in  city  and  country,  and  were  es- 
teemed better  than  country  bank  bills,  because  paid  in 
New- York.  They  were  always  paid  when  presented.  On 
the  dOth  August,  182d,  a  negociation  was  commenced  b^ 
tween  Green,  the  payee  of  the  note  and  secretary  of  the  - 
tiompany,  and  CadweU,  one  of  the  defendants,  relative  to  a 
hMin.  CadweU  was  required  to  make  a  note  with  surities, 
and  to  dfect  an  insurance;  and  was  given  to  understand 
that  a  renewal  of  his  note  wouki  depend  open  his  givu^  a 
good  drcdatku  to  the  paper  of  the  company,  and  making 
frequent  exchanges  with  the  company.  These  terms  he  a^ 
greed  to ;  he  e&cted  an  insurance  for  one  year  on  a  dwelling 
house  and.other  builduiga  to  the  amount  of  #8,000^  and  paid 
a  premium  of  •21,60,  which  was  rather  lower  than  the  lumal 
rate  of  charging  for  insurance.  The  money  was  loaaed*  in 
die  usual  way  in  giving  cheeks,  and  the  note  taken. 

The  defendants  called  for  the  pruductioa  of  the  books  of 
the  comjrdiiy,  to  ^hew  ihc  time  and  manner  of  the  loan  in 
this  case,  ami  the  proceedings  of  the  stockholders  in  relation 
to  the  discontinuance  of  the  business  of  the  coni|)aiiy.  No- 
tice to  produce  the  books  was  given  on  the  5th  April,  at  4 
B.  M.   The  circuit  commenced  on  the  7th  ^prii,  at  10  A.  M. 
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xmoA,     The  books  were  in  New- York,  where  the  company  have  an 
^oftut,  1839.  olhce,  and  where  Uic  principal  part  of  the  stockholders  re- 
jJlijrSxo,  si<^^>  1*^6  company,  howeverp  have  aiso  ao  oSnce  ux  Uiica.. 
fyM^^     A  journey  in  that  season  of  the  year  may  be  performed  from 
Utica  to  New- York  and  back,  in  four  days.   The  judge  bob- 
Hiaed  the  objection,  and  decided  that  the  defimdaDU  were 
VQt  enlitied  to  give  pared  testimoDy'  of  the  contents  of  the 

A  queitioii  arose^oa  the  trial  of  the  catuQ,  as  to  the  com- 
petenqr  of  a  witness  called  by  the  plaintiflk  On  a  paretinoH 
inaiyexanunatioii,  he  testtfisd  that  a  few  days  before  thetri^ 
alf  he  was  a  stockholder  and  director  of  the  company ;  that 
he  had  sold  his  stock  to  a  person  who  was  able  to  pay  for  it ; 
'  that  there  was  no  agreement,  express  or  iropUed,  that  he 
should  take  the  stock  back  again,  but  he  supposed  he  could 
buy  it  back,  if  he  cliosc  so  to  da  The  judge  decided  that 
tile  witness  was  competent 

The  evidence  being  closed,  the  counsel  for  the  di  li  ndaats 
insisted  that  the  proof  of  the  existence  of  the  cor{X)raUuo  was 
defective,  inasmuch  os  the  plaintiffs  had  not  shewn  a  com- 
pliance with  the  requjicnicnts  of  the  act  in  tiie  organization 
of  the  company;  that  the  loan  was  usurious,  the  insurance 
being  effected  as  a  mere  cover  to  evade  the  statute,  and  the 
insuranoe  and  the  other  onerous  terms  imposed  upon  the 
borrower  giving  the  lender  more  than  interest  at  the  rate  of 
sevso  par  centum  per  aimtim  i  and  that  if  not  nsusariowi  it 
was  a  b****;!"^  transaction  in  violation  of  the  restraimng  acU 
and' so  requested  the  judge  to  chaige  the  jury.  The  jii^ga 
dhaiged  the  jory  that  the  plaintiffii  were  endlled  to  recover  If 
they  were  satisfied  that  the  premhim  paid  on  the  insnraBce 
was  not  greater  than  was  customary  m  such  cases.  The 
defendants  excelled.  The  jury  found  for  the  plautifis  the 
SPMMint  doe  on  the  mle.  A  motion  was  now  made  to  lei  * 
aside  the  verdict 

/.  A»  Sj^mcer^  for  defendants.  The  loan  in  this  case  was 
a  bankii^  transaction,  and  as  such  the  note  is  void  under  the 
restninuig  act  Whatever  the  devtees  were  to  evade  the 
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statnie,  ft  b  maidibst  from  Ae  IicIb  of  tfe  ease  that  the  com*  wica, 
pany  were  doii«  bunneas  as  a  huk.  The  ocM  oTtMfl  Mtni 

company  against  Boott,  (19  Joins.  It  I>)  and  against  Kip,  uii^^^[rcL 
(S  Cowen,  20,)  settle  the  whole  law  on  tlln  suhjeet^  _  t, 

■  The  note  also  was  uaurioiis.    The  reqnirement  that  the 

borrower  should  effect  an  in^^urance  with  the  company  and 
pay  tlicai  a  pieiiuum,  takcii  in  cuniiecUuii  with  the  loan,  is 
evidence  that  this  was  a  mere  shift  to  evade  the  statute,  and 
should  have  been  distinctly  subniitted  to  the  jury. 

The  notice  to  produce  the  books  called  for,  was  sufficient. 
It  was  no  excuse  that  they  were  in  New- York ;  they  should 
have  been  at  Utica. 

The  sale  of  stock  by  the  witness  who  was  objected  to  by 
the  defendants,  was  not  bona  fide.  His  interest  was  the 
same  after  as  before  the  transfer.  It  was  a  device  to  enable 
him  to  be  a  witness.  The  sale  of  his  stock  did  not  divest  him 
of  his  character  of  director. 

' . .  .  r;  ■ 

S*  A.  FooU  for  plaintiffs.  Thcrn  is  no  restriction  on  this 
company  as  to  the  place  where  they  shall  (Moduct,  their  busi- 
ness, except  as  to  the  election  of  the  directors  of  tiie  cooipa'* 
n}',  which,  by  the  act  of  their  incorponition,  must  be  at  Utiea» 
The  company  had  a  surplus  fund  depositBd  in  the  Tiaden* 
man's  Bank  in  New-York.  They  bad  a^  ngM  to  kiaa  snob 
fond  on  personal  security,  and  to  mike  their  kMUM  in  checks 
on  the  bttik  where  their  deposit  w<u  made. 

There  wa»  no  usury  in  the  tranaaetion.  The  plaiatiffii 
were  incorporated  a»  an  insuranoe  company,  and  had  a  right 
to  aofiait  bmess.  There  is  no  pretence  that  the  pMrniiOBi 
paid  esoeeded  the  oiduiary  fase^  The  silk  wes:  iacuiMd# 
and  a  eonsideiation  passed  for  the  premium.  The-  iei|akre» 
ment  to  teep  checks  in-ciieuMon,  and  to  make  dehanges, 
w  no  snridence  of  usury.  The  defendants  did  not  adb  the 
judge  to  submit  this  question  to  the  jury ;  they  only  desired 
him  to  decide  the  law.  He  did  so,  and  they  cannot  now  com- 
plain that  the  question  was  not  left  to  the  jury. 

The  parol  evidence  of  the  contents  of  tfie  books  was  prop- 
erly excluded.  The  notice  was  but  forty  two  hours,  given  at 
Utica,  to  produce  books  which  were  in  New- York.    It  was 
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vrirA,      too  late  for  the  first  day  of  the  circuit,  when  they  were  re- 
Augast,  1829.  quirod  to  be  produced;  and  the  plaintifis  were  not  bound  to 
VtinluXoi.        measures  to  produce  them  at  a  subsequent  dfty»  on  the 
V.       iupposition  that  they  might  be  obtained  before  the  cause  wai 
^^"^^•^    neched.   The  witness  who  was  objected  to  was  not  inlec^ 
citodi  ho  could  neither  be  a  gainer  or  loaer  by  the  ereoL 

By  the  Court,  Savaob,  Ch.  J*  I  think  the  judge  decided 
correctly  in  rejecting  the  parol  proof.  Where  papers  are  at 
a  distance,  the  party  or  his  attorney  is  not  bound,  upon  no- 
tice»  to  leave  court  and  his  business,  and  go  or  send  for  book* 
or  papers,  unless  be  has  reasonable  tune  before  the  cauM 
wmy  be  tried.  It  happened  that  between  the  time  of  serving 
the  notice  and  the  trial  there  was  time  to  hiave  sent  to  New« 
York;  but  the  attorney  could  not  know  that  the  cause  would 
not  be  reached,  or  that  the  circuit  would  last  till  he  could  (Ah 
tain  the  books.  The  judge  at  the  circuit  must  exercise  a 
reasonable  discretion  as  to  admitting  secondary  evidence* 
where  the  primary  is  withheld  after  notice  to  produce  it  The 
party  should  have  rcns onable  notice ;  and  what  is  reasonabfe 
must  depend  upon  circumstances.  Where  the  paper  or 
book  wanted  is  in  court,  or  near  by,  a  notice  after  the  trial 
has  commenced  may  be  sufficient ;  but  where  they  are  at  a 
distance,  a  suitable  time  should  be  allowed. 

The  objection  to  the  competency  of  the  witness  was  prop- 
erly overruled.  He  had  no  interest ;  lio  had  ^oild  bona  fide 
his  stock,  and  was  competent.  This  very  pomt  was  decided 
in  The  Bank  of  UHca  v.  Smalleyt  (2  Cowen,  777,)  where  the 
witness  Colling  assigned  his  stock  after  he  was  sworn  in  the 
oausoi  and  was  then  held  to  be  a  competent  witness.  The 
witness  could  not  be  a  director  without  beii^  a  stockholder. 

The  principle  grounds  of  objection,  however,  are,  1.  That 
this  loaning  was  a  cover  for  usury ;  fk  That  it  was  a  bank- 
ing transaction,  in  violatioa  of  the  restraining  act  The 
juf^  at  the  circuit  decided,  and  so  chaiged  the  jury,  that  the 
plainCiffi  had  sufficiently  proved  themselves  a  corporation ; 
that  the  loan  was  made  fifom  their  surplus  iunds ;  that  the 
plaintiff's  checks  paid  to  the  borrower  were  the  same  as 
money,  as  they  were  always  paid  when  presented;  that 
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than  wss  nolidiig  improper  in  the  Insursaoe  of  tbe  defad-  uwa, 
anf s  boildiqgi  at  the  onnl  ratet  tbat  being  pert  of  the  biMi- 

Hess  of  the  company,  and  that  the  note  was  not  therefore  ^j^.^^  lus  i  o. 
nsurioQi ;  and  that  the  plaintiffi  were  entitled  to  leeover.  To       y  - 
the  whole  of  this  charge  the  defendant!  eicepted. 

The  judge  was  undoubtedly  correct,  accoiding  to  the  do* 

cisions  of  liiis  court,  in  deciding  that  the  plaintiffs  had  proved 
themselves  a  corporatioa ;  and  ti^at  diL  V  had  a  right  to  loan 
money  by  way  of  investing  their  surplus  funds.  I  am  of 
opinion,  also,  that  he  was  right  in  saying  that  there  was  no 
usury  in  the  transaction.  The  insurance  was  a  iawlui  act, 
and  the  principal  business  of  the  plaintiffs;  and  as  it  was 
made  at  the  usual  rates  ot  premium,  there  could  be  no  shifl 
.or  contrivance  in  this  transaction  whereby  the  defendants 
were  made  to  pay  more  than  seven  per  cent  interest  on  the 
loan  made.  The  defendant  Cadwell  paid  the  plaintifis  $21, 
60t  not  for  the  loan  of  the  money  which  he  borrowed,  but 
for  the  risk  which  the  plaintiffs  incurred  in  insuring  his  build* 
iqgB  against  fire.  The  defendant  leonTod  an  equivalent  for 
his  piemtam  UMlependent  of  the  loan. 

I  am  not  equally  clear  that  the  transaction  in  question  was 
justifiable  within  the  restraining  act^  and  the  rights  of  the 
plaintiflB  under  then*  charter,  as  expounded  by  this  court 

By  the  restraining  act,  no  person  unaudiorized  shall 
come  a  proprietor  of  a  fond  for  the  purpose  of  issuing  notes, 
receiving  deposits,  making  discounts,  or  transacting  any  oth- 
er business  which  incorporated  banks  may  or  do  transact  by 
virtue  of  the  acts  of  incorporation.  Now  it  appears  in  this 
case,  that  a  part  of  the  cajiital  not  wanted  for  the  purpose  of 
insurance,  and  noi  a  part  uf  tiieir  profits,  was  called  la  for  the 
express  purpose  of  being  loaned  in  a  particular  way  the 
principal  to  be  deposited,  and  checks  to  be  drawn  tor  the  pur- 
pose of  circulation.  Thus  a  fund  was  virtually  set  apart  by 
the  plaintijSfs  for  the  purpose  of  issuing  notes;  not  technical- 
ly notes,  but  bills  of  exchange,  which  are  substantially  notes, 
for  circulation,  as  bank  notes.  These  checks  were  not  intend* 
ed  to  be  presented  for  the  purpoee  of  withdrawing  the  de- 
posit, because  they  received  interest  on  the  deposit ;  and  if 
they  can  also  receive  interest  on  their  checks,  they  have  all 
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imr  A.  the  profits  of  that  part  of  banlung  bosuiess  which  consists  h 
AtigiMt.  1829.  iggu^Qg  notes,  and  more  also ;  for  banks  receive  no'intercst 
Vtin  1m.  Co.  on  the  capital  which  lies  in  their  vaults^  but  only  on  their 
credits  and  notes  in  circulation.  It  seems  to  me,  therefore, 
ttat  the  isBuhag  dieclts  prepared  and  intended  fbr  dreidation 
like  bank  notes,  not  being  authorized  by  their  charter,  was  a 
violation  of  the  restraining  act  Tiie  consequence  is,  that 
the  note  is  void,  and  the  plaintiffs  cannot  recover  upon  it 

But  it  has  been  decided  in  the  case  of  these  plaintiffs 
against  Kipp,  (8  Cowen,  20,)  tliat  though  the  security  is  void, 
the  contract  of  loan  is  not  void.  If  therefore  the  plaintiffs 
have  lent  the  defendants  moneys  tin  y  may  recover  uprrn  the 
count  for  money  lent.  It  appears  in  this  case  that  a  nc^r  ti- 
ation  took  place  between  the  defendant  Cadwell  and  the 
plaintiffs  for  a  loan.  It  was  eflected,  and  the  other  parties 
(defendants)  are  considered  as  surities.  The  plaintifi  had 
money  in  deposit  in  New- York,  and  drew  their  checks  upon 
that  fund.  TheiBe  checks  authorized  the  holder  to  draw  the 
money  at  pleasure,  and  it  appears  that  all  the  checks  pre> 
sented  to  luive  been  paid.  Suppose  an  individual  lends  his 
check  when  be  has  fiinds,aiRl  it  should  appear  that  all  his 
cbedis  hare  been  paid,  the  conclusion  without  CTidence  to 
the  contrary,  is,  that  the  check  has  been  paid.  It  is  there^ 
ibre  money.  Had  there  been  but  one  check  given  to  Cad* 
wen,  unfer  die  other  drcumstances  appearing  in  this  cas^, 
there  could  be  no  doubt  that,  as  between  him  and  the  plain- 
tiffs, the  transaction  was  a  loan  of  money  ;  and  as  between 
them,  it  can  make  no  difference  whether  there  was  one  check 
or  one  hundred.  It  seems  to  me,  therefore,  that  there  \v;is 
a  loan  of  nroney  to  Cadwell,  but  not  to  the  other  defendants. 
There  is  no  liability  upon  them,  but  upon  the  note.  They 
have  had  no  other  transactions  with  the  plaintiffs. 

This  is  a  joint  action  against  three  detendants,  acrainst  two 
of  whom  no  cause  of  action  is  .shewn.  The  plaintiffs  have 
therefore  failed.  A  new  trial  must  be  granted;  costs  to 
abide  the  event 
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ARGUED  AND  DETERMINED 


SUPREME  COURT  OF  JUDICATURE 


STAT£  OF  NEW-YOKKt 
IM^  m  m  fim •fontv  vsar  or 


OlBBONS,  executrix,  «».  LaAOOM.  iLea.t4i.  with 

%  t6Rii  inter* 

HoTiow  to  aet  asida  eapitu  ad iatUfaciendim  far  irregularis 
ty.   The  ca.  $a.  was  iMued  an  the  j^th  day  of  July  last,  test-  and  w««a>  ii 

ed  on  the  16th  day  of  May,  and  returnable  on  the  third  Mon- 
day of  October  then  next  Tiie  deleadant  was  arrested  on  it 
ou  liie  14lh  day  of  August 

Lansing  4*  Frothiiig^uimt  for  defendant,  cited  1  R.  L.  318» 

J.  F.dicards,  for  plniatirr,  insisted  that  a  term  may  mtervone 
between  the  teste  and  return  of  a  ca,  sa,  without  affecting  its 
regularity  ;  thoutrh  it  would  be  otherwise  in  the  case  of  mesnB 
process.  (2  Bacon's  Abr.  tit  fixecutioii,  C.  1.  1  Ard^ 
boU's  Plr.  369.   1  SeUon,  £81.) 

By  the  Cmuif  BCabct.  J.  It  is  not  necessary  by  the  prao^ 
lice  of  the  king^s  bench  in  England,  that  a  writ  of  execution 
should  be  made  returnable  in  the  term  next  aAer  that  in 
which  k  is  tested;  if  a  term  Inlerveae,  it  is  «Dt  MlsflBl 
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ALBANY,  (Archbold,  tit  Execution,  teste  dec)  But  we  have  a  ftalnio* 
<*«tob«j^«».      regulation  which  conflicts  with  this  practice,  (1  R.  L.« 

318,)  regulatii^  the  teste  tod  return  of  prooen  in  this  court. 
It  has  been  tuppoted  by  couDiel>  tbat  tbit  statute  related  on- 
ly to  mesne  proQeM ;  this  court  howeTcr  ngaiM  it  other- 
wise in  Chrdim  Vakntme,  (16  Johns.  R.  I46i  where  ajC 
fa,  and  off.  so.  tested  otherwise  than  directed  by  the  statute, 
were  held  to  be  irregulsr.  This  provision  in  the  new  revis- 
ion of  the  statutes,  (2  R.  S.  197,)  is  explicitly  applicabte  to 
final  as  well  as  to  niesi^  process.  The  motion  is  granted 
unless  the  plaintiff  pays  the  costs  of  this  motion,  in  which 
case  he  has  leave  to  amend. 


Thk  Psoru^  on  the  relation  of  S.  Hale,  and  J.  McClure  ei, 

Onondaga  C.  P. 

A  partj  i««»t-  MoTiox  for  costs  agninst  party  dnfendinj^^  in  a  rase  of 
u"^ * TrT'^hiB  niandamus.  Hale  and  McClurc  had  obtained  an  alternative 
court,  re.  mandamus  to  the  Onondaga  common  picas,  to  vacate  a  rule 
Uto^^to  plead  in  an  appeal  case  granted  by  them,  in  &vor  of  one  Edmund 
mA^^^  MiUard,  the  appellant  below.  On  the  comipg  in  of  the  return 
joining  in  de.  to  the  alternative  mandamus^  the  rebtors  were  required  sn 
to  the'oJrt^  the  motion  of  MiUard  to  plead  or  demur.  They  donurred 
oftiie  demur,  and  scrTed  a  copy  of  the  demurrer  on  the  attorney  of  Mil* 
^t""  laid,  who  join^  in  demurrer,  s^gnii^  the  joinder  as  «  Attor- 
vMideredin  fk.  Qey  and  coiuisel  he  Edm-and  Millsid  appeU^t,  on  befaslf 
▼or  of  tlMnla.  ^  ^  judges  of  the  court  of  common  fdear  in  and  for  the 
aonnty  of  Onondaga.*'  Snbsequently  a  judgment  wis  rende^ 
ad  m  this  court  in  &Tor  of  llie  relators  and  costs  taxed, 
which  having  been  demanded  of  MiUard  and  not  paid,  an  st* 
tachment  was  now  asked  for. 

H,  F,  Maihert  for  relators. 

By  the  Courts  Marcy,  J.  This  case  is  distinguishable 
from  that  of  The  People  v.  Jefferson  C,  P.  (2Wrncl.  30 L) 
There  the  parties  opposing  the  mandamus  had  done  no  act 


ton. 


* 
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m  m  iTAvi  or  mw-iron; 

beyond  resisting  tiie  imdtag of  aperemploiy  nMndmos  on  albat^y, 
Ifae  coming  ia  of  the  letum ;  here  the  pwrty  opposiBg  appli-  ^""^1^' 
6d  for  a  rale  on  theidalon  to  plead  or  demur,  wad  on  bdag 
Mnred  intha  demurrer  ptttia  a  rejoinder.  Ho  tfaerafay  be« 
oone  an  actor  hi  the  loit,  and  mnat  be  xeepoiuible  for  the 
ootti,  "which  he  is  ordered  to  pay,  or  to  ihew  canee  by  the 
iint  day  of  the  next  tern. 


LiMAcaa  vs,  Lvbh. 


T.vxATtoy  of  costs.    The  piaintiflfhavino' paid  costs  to  the  J(J"**P^»»' 
,  *^  ^  tiff  p»yi  oo«U 

dcicndant  ior  not  proceeding  to  trial  pursuant  to  notice  at  a  toadefendKut 

circuit,  antecedent  to  that  at  which  the  cause  was  treid  and  a  SShS 
verdict  found  for  tlie  plaintiff ;  in  making  up  his  bill  of  costs  a  circuit  court 
charged  the  defendant  with  the  plaintiff's  costs  of  the  first  oir-  SSJ^tocM? 
cuit  This  was  objected  to  by  the  defendant,  and  the  qnea-  afterwards 
tion  submitted  to  the  court,  who  said  that  the  plaintiff  was  not  fi^^t  ^^wiUi 
entitled  to  fucheoili.  ^»  piamtiff  s 

costs  ot  that 
circuit,  thoogh 

/.  JlfciTmra,  for  phuntiC 


quently  ob- 


S,  Luihf  for  deieodant. 


Law££nc£  vs.  BiciH,  adniiiiistiatrix,  ikc. 

HoTiov  to  Btrike  out  plea  of  incw  <2eirreui  condmtance.  ^!^*^.^ 
This  suit  was  comnuHOcedat  the  hst  May  term*  The  deda-  hu  piNded 
vatioQ  contauied  the  common  counts  ht  goods, -wares  and  ^^^'^''^ 
merchandizes,  sold  and  delivered  the  intestate  in  his  life  time.  ofpUneaimht 

"The  defendant  pleaded  thu  general  issue  and  plene  adminis-  TJ^mJT^l^ 


travil prc£ter,  $80.    The  plaintiff  replied,  admitting  the  truth  ju^ ^the^pUn- 

tkm  haa  repli. 

edadmiting  the  truth  of  the  lecond  plea,  majbg  judgment,  dec.  apleapvi*  darrtm  Mutimu 
«7iee,  aettinf  forth  a  judFment  confemd  07  the  admmittiatriz  m  a  auit  commenced,  lince 
th?  action  in  whkditM  jW  i^fantppipd  wMit  tamt  and  notimdlBr  tdal,  will  btimtttdtiid 

coaaidcrcui  good. 


* 
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ALBANY,  of  the  second  plea,  piuymg  judgment  of  the  #60,  in  part  sat- 
isfaction  of  his  damages,  and  for  the  residue  to  be  ievied  of 
the  goods  and  chattels,  6ic  quando  acciderint ;  but  staging 
such  juclgiiieat  until  the  trial  and  determination  of  the  issue 
between  the  parties.  A  notice  of  trial  was  then  served  for 
the  Monroe  circuity  which  commenced  on  the  81st  day  of 
August  On  the  second  day  of  the  circuit  the  plaintiff  was 
served  with  a  plea  of  puis  darrein  conHnuoHcef  teVdog  forth  a 
judgment  obtained  in  this  court  at  the  last  Ai^gust  term,  by 
one  C.  B.  Hamilton,  against  the  defendant  as  admuustratrix» 
dec  for  #184,80,  averring  that  the  defendant  had  fully  admin* 
Islered,  dec.  except  as  to  #80,  and  that  such  sum  was  not 
sufficient  to  satisfy  such  judgment,  &c.  The  capias  in  the 
suit  of  Hamilton  was  returnable  at  ilie  last  August  term;  it 
was  issued  afier  tlie  plaiiiUtrin  this  cause  liad  replied  to  the 
plea  oi plene  administrnvit  premier,  and  had  given  notice  of  tri- 
al for  the  Monroe  rirruit,  and  the  judi^nncnt  set  forth  in  the 
plea  puis  darrein  was  obtained  on  a  cognovit  ^ven  by  the  de- 
fendant on  the  dlst  day  of  August 

8.  B,  Jewettf  for  plaintiff,  insisted  that  the  defendant,  in  the 
suit  of  Hamilton,  should  have  plead  her  former  plea  of  pkne 
administravil  except  as  to  the  #80,  and  as  to  that  sum  that  she 
had  confessed  it  in  a  former  action.  He  cited  1  Sulk.  310 ; 
DougL  452  ;  1  Saund.  334,  n.  8. 

W,  Groves,  for  defendant. 

By  the  Courts  Marcy,  J.  An  executor's  or  administra- 
tor's hands  are  tied  by  a  suit  as  to  pay  in  debts  of  equal  de- 
gree to  that  on  which  the  suit  is  commenced;  but  he  may 
confess  a  judgment.  This  is  justly  deemed  an  anomaly  in  the 
law,  and  courts  have  been  called  on  to  explain  the  reason  of 
of  it.  This  is  done  by  Lord  Ellenborough,  in  the  case  of 
Tolputt  V.  Wells,  (1  Maule  &  Sclwyn.  305.) 

The  suit  ties  up  the  hands  of  the  administrator  or  execu- 
tor, who  cannot  accelerate  the  proqeedi^ga  in  it»  nor  can  the 
creditors  of  the  intestate  generally,  who  are  interested  in  the 
administration  going  forward,  do  any  thing  to  advance  it. 
Courts  theiefore  allow  of  ^  the  eonfessioa  of  a  judment  to 
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relieve  the  executor  or  administrator  from  a  ntostkm  em*  aijjuit» 

barrassing  to  him  und  injurious  to  the  creditors.   ^ 

But  a  creditor  is  not  to  be  deprived  of  the  fruits  of  Ws  dil-  XAwcence 
igence ;  and  he  can  secure  them,  it  is  said  by  Lc  Blanc,  jus-  ^ 
tice,  in  the  case  cited  from  Maule  Sdwyn,  by  com|x;lHng 
thn  executor  or  administrator  to  plead;  and  if  time  is  asked 
for  that  purpose,  it  is  given  only  on  condition  of  not  confess- 
ing judgment.  This  condition  is  impc^sed  becnn?^c  the  law 
entertains  a  jealousy  that  the  right  to  confess  judgment  may 
be  improperly  used.  The  xemark  of  Le  Blanc  seems  to  im- 
ply, that  if  the  executor  does  plead,  he  cannot  afterwardf 

confefls  a  judgment ;  hut  Bayley,  in  the  same  ease,  ii 
more  explicit  on  this  pmt  He  says,  ''An  executor  may 
indeed,  pdnding  an  action  against  him  by  one  creditor,  con* 
less  a  judgment  to  another  in  equal  d^ree,  presided  he  doit 
Irfore  he  is  compeSed  to  plead  to  the  adum  ;  because  up  to 
tbit  exent  the  law  allows  him  to  give  a  prelerence*'' 

Where  the  admmistrator  pleaded  pUme  adminutrtnit  except 
£48,  and  to  another  action  pleaded  plene  administravit  preBter 
the  same  sum,  and  as  to  that  sum  that  he  had  confessed  it  in 
another  action  in  a  plea  at  the  same  term,  such  latter  plea 
was  allowed  to  be  good.  {Waters  v.  Ogden,  Dougl.  452.) 
In  the  ca?c  of  Prince  v.  Nicholson,  (6  Taunton,  333,  665,) 
the  e(»urt,\vith  considerable  difficulty,  brought  themselves  to 
decide  in  favor  of  a  j)\cnpuis  darrein  continuance  by  an  exec- 
utor, (after  he  had  pleaded  the  general  issue,)  scttiai2:  up 
judgments  recovered  since  the  general  issue  pleaded,  and  in 
suits  commenced  subsequent  to  that  in  which  the  plea  was 
put  in.  Ch.  J,  Gibbs  considered  it  a  forcible  objection  that 
a  judgment  recovered  in  an  action  commenced  since  the  be- 
ginning of  the  plaintiffs  suit  cocdd  not  be  pleaded ;  but  he 
obviated  the  objection  by  advertii^  to  the  hardship  to  which 
the  executor  would  be  exposed  by  disallowing  the  plea. 

So  &r  as  the  case  in  Maule  dcSelwyn  is  an  authority  against 
allowudg  an  executor  to  plead  puis  danien  eoniinuanee  a 
judgment  recovered  after  he  had  pleaded  the  general  issue, 
it  is  overruled  by  the  case  of  Prinee  v.  Nicholson,  Ch.  J. 
Gibbs  stated  that  it  did  not  appear  whether  the  judgments 
pleaded  puis  darrien  eamtinuancs  in  that  case  were  recovered 
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jttsjurr*  by  nUitkk,  confemon  or  t^ler  terdkL  If  by  oodImbod  tt  iVM 
Ooiater,  1888.  ^  ^53,^      j|,  jg .      whether  by  oonfenioD  or  otherwise,  the 

FobM      court  considered  the  same  principle  applicable. 

The  reasons  for  alKjwinn;  a  plea  like  that  under  cansidcra- 
ti(»ii,  oil  reflection,  will  be  iuund  to  hv.  more  satisfactory  than 
they  appear  at  first  view.  The  administratrix  in  this  case 
may  have  felt  it  her  duty  to  put  the  pi  a  in  tiffs  to  the  proof  of 
their  demand,  and  she  may  have  been  satisfied  with  the  justice 
of  that  for  which  the  second  suit  was  brought.  She  could 
not  plead,  as  the  defendaot  did  in  tlie  case  of  Waters  v.  Og- 
den,  that  she  had  administered  all  but  the  eighty  dollars,  and 
that  she  had  confessed  that  aam  in  this  suit,  because  she  had 
pleaded  the  general  issue  as  well  as  the  plea  of  jii^  admhdB' 
tmUpraUr,  She  could  not  forbear  to  plead,  because  a  de- 
iknlt  migbt  have  been  taken  against  her»  and  tiidt  woold  have 
been  an  acknowledgement  of  aaieti.  {Plm  t.  JMmm^  1 
Johns.  G.  876w)  This  view  of  the  situation  of  the  adminb- 
tratriz  induces  ma  to  approve  of  the  principle  of  the  case  of 
Primce  v.  Nickolton^  and  to  apply  it  to  the  case  befbre  us* 

This  question  should  have  been  presemed  by  pleading,  and 
not  on  motion ;  buthavu^  examined  it,  we  shall  dispose  of  il 
this  application. 

Motion  denied. 


F0BE8  vs,  Meioo. 


When  a  plain.  TAXATION  oosts.  The  plaintiff  in  «n  action  of  assomp- 
^'^^^^t  wwvcred  a  sum  lets  than  fifty  doBars.  The  defendant  in 
iMofcnaOTB  his  bUlof  coBts  charged  for  makincr  up  a  record  of  iudcment, 

not    cairyinf     i*.  jli  .  ,.. 

corta,  and  tba  wBicn  was  allowed  by  the  taxmg  c  fEcer  j  Irom  which  taxa- 
defendant   it  tion  there  Was  an  appeal  to  tliis  cuurt. 

entitled       to  * 

MhatiBtlU    Anxm  4*  FbfYf,  for  plamtifil 

first  instanco 

2^  ^       EdmardM,  for  defendant 

of  judgment. 

Hm  oonnw>  ia,  to  iiava  hii  cosU  taxed,  and  to  require  of  the  plaintiff  to  insprt  the  same  in  the 
W*  tfUMMMni  be^ftlreadj  made  upland  filed,  to  enter  a  snggeHtion  on  it,  stating  the 
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By  He  Ccmri,  Mabct,  J.  In  England,  where  a  plamtiff  albaity, 
lecovera  a  sum  not  carrying  costs,  and  the  defendant  in  con- 

sequence  is  entitled  to  costs,  the  practice  is,  to  move  the 
court  for  leave  to  enter  a  suggestion  to  that  effect  upon  the 
record,  to  have  the  costs  taxed  and  m;n  k(  il  upua  the  postca 
and  issue  roll.  Here,  where  it  appears  upon  the  face  of  the 
postea  tliat  the  defendant  is  entitled  to  costs,  it  is  not  ncces- 
saVy  to  make  such  motion.  By  our  statute,  in  a  case  like 
this,  if  the  plaintiff  does  not  recover  above  the  sum  of  fifty 
dollars  besides  costs,  he  does  not  recover  cost?,  but  pays 
costs  to  the  defendant ;  and  it  is  provided  that  "  the  defend- 
ant shall  have  judgment  and  execution  for  the  same  in  like 
manner  as  if  a  verdict  had  been  given  for  him.^  (1  R,  L. 
944.)  From  the  phiaseology  of  the  act»  it  would  seem 
that  a  defendant  was  authorized  to  make  up  a  record  of 
judgment  for  his  costs ;  but  this  cannot  be  the  true  eon* 
strucdooi  for  the  plaintiff  has  an  unqoestionahle  r^t  to 
make  up  the  record  for  the  amount  of  his  recovery,  and 
should  he  do  so,  and  the  defendant  also  make  up  a  record* 
there  would  be  two  reoords  of  judgment  in  one  cansei  which 
is  not  in  harmony  with  the  ordnrly  conduct  of  legal  proceed- 
ings.  Whatever  may  have  been  the  practice  hsvslofiire,  the 
correct  oounre  is  ibr  the  plaintiff  to  make  up  the  record  of 
judgment,  the  defendant  to  procure  his  costs  to  be  taxed,  and 
to  require  the  plaintiti  to  iriijert  them  in  the  record,  ur,  if  the 
record  be  ahready  made  up  and  filed,  to  enter  a  suggestion  on 
it  stating  the  taxatiun  of  the  costs  and  the  amount  thereof. 
No  inconvenience  can  result  from  tliis  practice  :  for  if  the 
plaintiff  should  neglect  to  make  up  and  file  the  record,  the 
court  would  give  lea\  e  to  the  defendant  to  do  it,  as  in  cases 
where  he  wishes  to  biioig  error,  and  the  plaintiti'  Delects  to 
file  the  record. 
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ALBAVy, 

October, 


tioo. 


Field  and  iSmyth  vs,  Goodman. 

fence^^arik^  MoTiov  to  sct  aside  an  inqu^t.  The  issue  in  this  cause 
after  issue  was  joi nr  d  ou  the  sixth  day  of  August  On  the  eleventh,  no* 
radiate  "*tho  ^'^^  ''''''^^  'f^iwn  for  the  Albany  circuit,  to  be  holden  on 

term  and  the  the  first  Tuesday  (first  day)  of  Septeml>er.    Ou  the  thirty 

ciit:uit,    must  i  '  • 

be  plead  at  thf  u^^^  day  01  August,  a  plea  puis  darrein  continuance,  settinjg^ 

circuit  A  plia  fg^th  a  release  executed  by  Field,  onec^  the  plaintiffs,  on  the 

fnua    darrvtn  r  ' 

tuidor  Huch  cir.  twenty-sixth  day  of  August,  was  served  on  the  agent  of  the 

^^InSTias.  I^tifli^  aUornies  at  Utica,  they  residing  at  Albany.   On  lh9 
ved  in  TacB.  seventh  day  of  September,  no  ]jea  of  puis  darrien  hainiigbeeD 
filed  with  the  derk  of  the  circuit,  an  iaqueil  was  titai. 

Kins  4*  DennistoUt  for  plaintiff?. 

>  <ie  Oran,  Mamt,  J.  The  utter  cf  dbiance  wikutj^ 
aB«r  iMtte  joiiiedk  iatonn^diate  the  teni  ofld  (he  cbouil^' 
to  hftve bewi  pleM  etthedMoItt  mdfaatf^iham  » 
a  good  xeaiOl^  aeil  k  ^lifQielkwiywilh  ibe  j^^ 
winaiMBq>tlhepleeof  jpiiiffdtarrjntciaoL  Itw*  jtngalav^ 
therefore^  to  eem  the  pke  hi  veeelloii.  A%  hoiamr*  th« 
party  swears  to  meiiti,  the  hiqiieH  wfll  he  |et  eii^e,  on  pay* 
ment  of  costs. 


Wiuoiv      anothier  «t.  TiiTAinr* 

It  b  irregular  Service  of  papers  on  motioiu,  in  thit  caae^  netiee  of  a 
«r  i»^iffi£%  motbn  for  a  comminion  to  eiamine  witnesses  was  given* 
on  which  a  From  the  jurat  to  the  affidavits  produced  to  the  court,  it  ap- 
fe^M^^  peared  that  it  was  sworn  to  sobsequentto  the  time  of  atrrioe 
ous  to  its  beiof  c£  what  purported  to  be  a  copy  on  the  oppoeite  party.  Thli 
nromta.  objected  to  as  iir^golar,  and  so  bsld  by  the  court,  wlio 

said  that  thou^  onder  the  dreomstanoes  of  thit  case>  they 
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tPiMdl  §null  til*  nMkmi  Mob  <il^jeclioii,  in  nay  caae  mlNe-  ia#Aiii% 
queotlf  Arising,  would  b9  mtnilied.»  Ootobor,  law, 

,Haiek  4*  CambreUngf  for  the  motkiL 
/.  R,  Van  Duzer,  contra. 


*  A  «al»  wrfUdfMiintly  euM  btfiM  the  ootart,  ia  whieh  the  nme  queetkm 
tad  Aij  liAind  leentertehi  the  metioii. 


Wjluamb  vs.  Jiuia. 


Taxation  of  costs.    In  this  case  a  question  arose,  wheth-  ^  .     .  , 

^  No  wc  what- 

«r  a  charge  of  sixty  two  and  a  half  cents  paid  a  commissioner  ©verii allowed 
for  an  order  to  stay  proceedings,  was  taxable.  !i*on*r*n!?"^ 

order  staying 

By  the  Courts  IlAter,  i.    If  has  been  supposed  that  the  proceediage. 

prohibition  of  th6  payment  of  fees  to  an  officer  for  granting 
orders  to  stay  proceedings,  under  the  act  of  1823,  (Statutes, 
tol.  8,  p.  426  b,)  extended  only  to  orders  staying  proceedings 
on  cases  made  after  trials  at  the  circuit.  We  see  no  reason 
for  thus  Kmitmg  the  n[)eral!on  of  the  stxitutc ;  its  terms  in- 
clude, and  its  intent  evidently  was,  to  enobrace  all  orders  stay- 
ing  proeeedii^ 


^LATT  liff.  Walworth. 


Taxatioi^  of  oteifl.  iPhe  tazbg  offioeir  aHow6d  fa  tltil 
case  a  chatg^  lor  engroki^  i  notioe  dt  t^iectal  matter  elib^  a  plaintiff  ii 
joioeil  tor  tiie  defeodAitf t plea  <soiituning  948 M  on  the ii6t  ^^^^ 
frUik  iMf  atid  a  Ate  ebuge  Ibr  engrossing  the  same  notioe  fwiSf  m 
on  the  jadgment  voH.  TUH  was  objeeled  to,  on  an  appeal  :^ru"t;t4"3 

Aom  tmtfolL  >P«cial  matter 

mbjoinod  to 

B9  Ifte  €km%  MMOk^  h  The  nstiee  ^  propeily  en-  ^^ft!!!^Mi 
gmed  on  the  urn  ^rm  rvfi^and  the  pUetiff  k  eiititled  to  ^ 
chaise  it  hi  hie  biD  oif  oottiL  But  then  was  no  necessity  ibr  the  ^ 

nO. 
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ALBANY,  ei^grottiag  it  oniliB  ja^gneiit  roH«  and  for  ifaat  tfam  abooM 
not  be  an  diowam  It  fo  nid  It  may  be  imponmt  it  dioulil 
MoGregor  be  ^ogroBfod  on  the  judgment  inll,  to  dmw  the  peftinency  of 
Qi^g^^j^  ezceptioiis  tak^n  at  the  cbcuit  to  the  admission  or  rejection 
of  testimony.  For  this  purpose,  it  may  be  neoeasary  it  frtiodd 
be  spread  out  in  the  bOI  of  ezceptioDs,  but  it  need  not  appear 
on  the  record  of  judgment  What  is  sidd  on  this  subject  in 
4  Cowen,  546,  applies  more  properly  to  the  nisL  jjrius  roll 
Uiau  lo  tlic  judgment  record. 


Mc^ianaoa  and  others  as.  CLiVBLAim  and  others. 

Whereapartj  Pjiactice  as  to  Settlement  of  bill  of  exceptions.  This 
9ZC€pu  ftt  the 

circuit,  if  the  cause  was  tried  at  the  Washington  circuit  on  10th  June  lasL 
^ut^ifT^Mt  Exceptions  were  taken  by  the  defendants  to  decisions  of  the 
tieaicd  at  the  judge  in  the  progiiess  of  the  trial»  and  after  the  tcstimooy 


pram  iite^  doaed  on  botb  sides,  the  counsel  ezoeptii^,  in  the  .presenoe 
and  serve  a  of  the  Opposite  oouDsol^  Stated  and  repeated  his  eiaepiioiiB  to 
^^(hyTi^  ^  jo486  who  noted  the  same.  A  lew  days  afl«r  the  ciraiit, 
the  trial  an  the  ffefeiidants^  attomoy  drew  up  a  bill  of  esc^itioiiB  In  fimn* 
S^^**^  and  handed  the  same  to  the  judges  and  on  the  16th  Jdy, 
days  to  pro.  informed  the  plaintifis'  attorney  that  the  bill  had  been  given 

poM)    amend.  ^ll*       .  «^  .  • 

Mts,  &c..  aa  to  the  judge  to  correct  by  his  mmutet,  and  then  to  sign  and 
L^t  of  '<^  seal  it ;  at  the  same  time  asking  the  plaintifis  attorney  if  he 
wished  notice  in  writing  of  the  procoedingSy  who  answered 

that  he  did  not  On  the  24th  July,  the  bill  was  received  by 
the  defendants*  attorney,  duly  sealed,  and  on  the  30th  of  the 

same  month  he  informed  the  plaiiUillV  mtomey  of  the  same; 
who  then  served  him  with  a  notice  of  taxation  of  costs,  and 
on  the  first  day  of  tlie  last  August  term  filed  the  postea  and 
entered  rule  for  judgment  nisi ;  and  on  tlie  14th  August,  the 
judgment  having  been  signed  and  roll  filed,  issued  an  execu- 
tion which  was  levied  on  the  property  of  the  defendants. 
Previous  t6  this,  to  wit,  on  the  first  day  of  term,  a  copy  of 
the  bill  of  exceptions,  as  sealed  by  the  judgOt  was  served  on 
tia)  plaiatifii^  axtorosy. 
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On  thk  fliftte  of  ftets  ovoM  molkms  were  made  by  Ifae  par*  Auurr, 
ties ;  by  the  defendants  to  let  aside  the  judgment  and  ezeci^  Ootthm,  IM 
tkm ;  hf  ttie  ptaintifla  to  aet  aade  the  bill  of  enceptioiu^  both  McGregor 
as  for  irregularity. 

/.  WiUuanSt  for  plaintiffi, 

8»  Stevmst  for  defendants. 

By  the  Court,  Sav  age,  Ch.  J.  There  is  no  established  rule 
as  to  the  settlement  of  bills  of  exceptions.  In  this  case  llio 
points  u|H'ii  which  the  questions  aros  -  were  stated  at  iho  cir- 
cuit and  noted  by  the  judpre,  but  the  opposite  party  was  not 
served  with  a  copy  of  the  bill  previous  to  its  being  sealed^ 
nor  had  he  notice  of  the  time  and  place  of  its  settlement. 
This  we  iiaire  repeatedly  mtimated  as  necessary,  to  give  the 
opposite  party  the  opportunity  of  proposing  amendments  • 
(8  Coweiw  88 ;  7  Cowen,  102 ;  id.  107 ;)  althoi^h  the  quea< 
tioa  haa  not  been  distinctly  presented  until  now.  It  may 
tlwefbre  well  be  doubted  ¥rhetber  the  bill  of  esceptiona  waa 
vegulariy  obtained ;  yet  aa  both  parties  have  acted  in  good 
fiath,  and  as  the  practice  peihapa  cannot  be  constdared  aa 
aottled,  we  think  this  a  fit  occasion  to  say  what  should  be  the 
pinoCioe  in  such  casesb  while  at  the  same  time  wie  secure  to 
each  of  these  parties  the  fruits  of  the  diligence,  by  making 
aunha  dispositkmof  themotjona  as  that  the  plaintifli  shall 
not  loose  the  lien  they  have  'obtained  by  the  judgment  and 
execution,  nor  the  defendants  the  benefit  of  their  exceptions, 
la  cases  where  exceptions  are  taken  at  the  circuit,  if  the  bill 
be  not  sealed  at  the  trial,  t!ie  same  practice  should  prevail 
in  the  settlement  of  tiie  same  as  is  provided  by  the  general 
rules  of  the  court  for  the  making  and  settlement  of  cases. 
The  party  excepting  shuuld  prepare  his  bill  of  exceptions, 
and  within  two  days  after  the  trial  serve  a  copy  tbereol  on 
the  opposing  party,  wiio,  within  four  days  thereafter  should 
propose  his  amendments  thereto,  and  serve  a  copy  on  the 
party  wlio  prapared  the  bill  of  exceptions,  and  then  such 
further  proceedings  may  be  had  as  are  had  in  the  settlement 
of  castf.   The  bill  from  the  time  of  its  delivery,  with  thft 
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AUASTt  aineiidtiieiil8»  to  the  judge  ht  wMmtnu  ^  opeists  ss  s 

stay  of  tffoc6edlQgik 
^^^^^^     In  the  pressnt  oaie  we  onisr  thst  the  judgment  and  ese* 
v;       cution  remain,  but  that  all  proceediDgs  thereon  be  stayed 

until,  (fee,  and  that  the  bill  of  exceptions  be  referred  to  the 

circuit  judge  to  be  settled,  on  a  notice  of  eight  days  to  be 
given  by  the  defendants,  to  the  end  that  it  may  be  aigued  or 
otherwise  disposed  of. 


Thb  FaoPLB  OS,  SiMSON  B.  Jbwbtt. 

MoTiov  to  qnash  indictment.    At  the  getieral  session* 
iHDb^  £»2  in  Monroe  in  March,  1829,  the  defendant  and  one 

lowed  on  the  Burrdge  Smith  were  indicted  for  having  with  others  ooospir- 
edi  without  any  ]ega!  authority  or  justifiable  cau9e»  to  carry 
(if  K'rand  ju.  off  and  transport  one  WlUiam  Moi^gan  to  some  place  un* 
mbdoD^  itnowtt;  and  that  in  pursuance  and  prosecution  of  such  con- 
'^"^^  s  pi  racy,  they  confined  him  in  a  carriage  and  furnished  means 
mmoOaJm  ^  ibr  his  abduction.  The  grand  jury  came  into  court  on  the 
^''^^"wi  ^Tch  day  of  March;  the  foreman,  m  tfie  pi^senoe  of  the 
mro  retmned  jury,  presented  the  bill  of  radictment,  which  was  received  by 
Uon»We*^*iu»d  ^^^^  ^^^'^^  court,  marked  filed  as  of  the  day  it  was  pre- 

poMOM  die  sented  and  handed  by  him  to  the  district  attorney  of  the 
wq^S'^y  county.  At  the  request  of  the  public  prosecutor  that  no 
**\?^  mood  should  be  made  in  the  minutes  of  tlie  court  of  tlie  pre- 
oauM  of  ex-  sentment  of  the  bill  of  indictment  until  the  defendant  should 

ceptioii  to  a  arrested,  no  such  entry  was  made  durini?  the  sittine  of 
gr&Hd    juror  , 

ttat  he  ha«  the  court,  nor  was  it  made  until  the  montli  of  August.  On 
nipiiwiiil  April,  the  defendant  entered  into  a  recognizance  to 

opinion  &b  tn  answer  to  the  indictment  In  June  a  court  of  general  ses- 
fwtj^'^whoM  hoiden  in  Monroe,  and  anodier  on  the  fint  Mon- 

ptobably 


will  be  presented  to  the  cout«idenition  of  the  grand  mquuBt ;  bo  alMj  a  grand  juror's  having 
"feel  *  -  - 


slinjfs  of  hostility  towards  sucli  party  is  good  cause  of  exception.  Bat  the 
I  must  he  takCTi  before  the  indictment  is  found,  and  vnU  not  afterwardH  h?  heard. 
▲  oertioran  to  remove  an  mdictmont,  duected  to  the  oyer  and  teimmer,  will  not  be  quB^b* 
baoMMi  It  the  time  of  the  allowance  of  the  writ,  the  tiidieiniiiMit  If  ill  the  ieiiiarw,  if  whett 
Um  wiit  be  MMid  th»  indUctaaii  be  lA  iM  ofer  MMl 


Digitized  by  Google 


m  ns  man  ov  mr^rraHL 

r 

dvr  oC  October  i»iairt»  wImi  the  defendant  applied  to  the  albant, 
g«nenl8e«ini  that  the  eDtnrnaAs  inthe  npiiileaof  Manibi 
farm  be  stricken  oot^  iirfaiafa  opfliobtkMi  ms  dmued.  The  ti^iSi^ 
ooaunon  pleas  and  geperal  iesnoni  of  Memoe  fn  Maieb    ,  ^' 
ireie  hdd  al  the  same  time  byte  nmajadsBs.  The  do-  ^''^ 
Smdant  is  an  attonwy  of  the  oommoa  pleas*  end  was  pnee- 
eat  at  the  emptoUing  and  swearing  of  the  grand  jufj,  wbo 
Ibond  ifae  bill  of  bidietment  agafaist  him. 

The  bfll  of  indictment,  as  found  by  the  grand  [jury,  oon* 
tained  no  caption.  During  the  continuance  of  the  court  of 
scssioDS  in  Muich,  an  order  was  entered  for  the  transmission 
of  the  bill  of  indictmont  to  the  next  court  of  oyer  and  ter- 
miner to  be  holdnn  in  the  county  of  Monroe.  In  the  month 
of  Au^ist,  the  (ieputy  clork  of  the  sessions  annexed  a  cap- 
tion to  the  hill  of  indictment,  stating-  that  the  same  had  been 
founrl  anri  presented  at  the  rrencral  scysion.'j  holden  in  March 
preceding,  naming  the  judges  who  presided  in  the  court,  and 
the  grand  jurors  who  had  found  the  same.  On  the  Slat  day 
of  August,  being  the  first  day  of  the  oyer  and  terminer  in 
Monroe,  the  bill  of  indioteaant  was  iifed  In  that  court  On 
the  2d  day  of  September  a  certiorari  was  presented,  remov- 
iiig  the  flame  wCo  this  court*  wUch  was  allowed  by  the  chief 
josctoeon  the  Sd  day  of  August  it  is  diraotad  to  the  jii48^ 
es  of  the  oyer  and  tarmiaer  and  jail  dafivery  of  Maaioeb  le? 
tomaUe  on  the  first  day  of  this  tfltm. 

In  addition,  the  defendant  pfesented  the  feUowing  &cti  by 
affidavits :  1.  That  the  defendant  had  been  informed*  (whioh 
information  he  bdieired  to  be  true,)  by  a  peiaon  who  had  ' 
been  supenrisor  of  the  town  of  Mendon  in  the  county  of  - 
Monroe  for  the  years  1827  and  1828,  that  the  anti-masonic 
supervisors  of  the  several  towns  in  ihe  county,  or  a  part  of  . 
them,  in  preparing  the  lists  of  grand  jurors  for  the  county 
for  those  years,  intentionally  and  pur [wsely  left  ofi' and  omit- 
ted to  put  on  to  the  said  lists  competent  and  qualified  men 
for  grand  jurors,  for  no  other  reason  than  that  they  were 
members  of  the  masonic  fraternity  :  and  that  they  selected 
those  who  were  most  zealous  anti-masons ;    2.  That  a 
pamphlet  had  been  pubUshed  by  a  committee  of  wliom  Isaac 
Lacey,  the  foreman  of  the  grand  jury  who  had  presented  the 
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AT.nANY,  bill  of  indictmem  against  the  dafrndMnt  was  otae ;  that  ifa^ 
October,  1829.  ^j^jg  ^  ^  pamphlet  is  "  A  narrative  of  the  facta  and  ciiciiiii* 
ThTf^ople  stances  relating  to  the  kidnapping  and  pratttmed  murder  of 
je^ett.  ^'''■"^^  Morgan  f  that  to  it  are  appended  ranuirka  of  the 
°  committeet  in  whichi  after  stating  amongit  other  circonalan- 
ces  that  two  personi,  nannqg  the  defendant  as  one  of  them, 
on  beh^  called  as  witnesses  befinre  the  gtand  jwy  of  Monroe 
refused  to  testify,  because,  as  they  alleg^,  they  could  not  do 
so  truly  without  ciimioali^g  thenoselves,  they  conclude  as 
fellows:  Whether  all  who  were  concerned  in  his  kidonp- 
ping  have  been'  acoessuries  or  consented  to  his  death,  we 
undertake  not  to  decide.  But  wliaAever  were  the  original 
designs  or  motives  of  those  who  were  concerned  in  his  dis- 
appearance, all  of  them  who  have  not  iully,  frankly  and 
promptly  explained  the  pan  they  are  known  to  have  per- 
formed, have,  we  think,  no  right  to  complain  if  their  fellow- 
citizens  in  ^neral  regard  them  as  accessaries  to  the  murder 
of  William  Morgan,  and  shall  hereafter  treat  them  accor- 
dingly." 3.  That  iicniamin  Wood,  one  other  of  the  grand 
jurors,  had,  before  the  iinding  of  the  hill  of  indictment,  in  re- 
peated conversations  declared  that  the  defendant  was  con- 
oenied  in  the  abduction  of  Morgan ;  aided  in  carrying  him 
off;  was  guilty  thereof ;  and  ought  to  be  punished  therefor. 
And  that  in  such  conversations  Wood  discovered  great  ma- 
lignity of  feeling  and  bitter  hostility  against  the  defendant 

On  this  state  of  fects  the  defendant  moTed  to  <|uuh  the 
indiotnienL 

M.  T,  Reynolds^  /.  A  ^peacei',  and  E,  GriffiUf  counsel  for 
the  <^ef<^»dM<|ft- 

D.  Cody,  for  the  people. 

For  tkt  drfmidoMt,  it  was  insisted  that  a  bill  of  indictment 
without  a  captbn  is  bad,  (1  Chitt/s  G.  L.  827, 884 ;)  thai 
the  bill  in  this  case  should  be  considered  as  without  a  cap- 
tion, the  deik  not  h&ag  authorised  to  prefix  the  caption 
because  not  warranted  by  the  records  of  the  court  There 
was  no  entry  in  the  minutes  of  the  court  stating  the  findii^ 
of  the  bin,  except  what  had  been  made  in  the  recess  of  the 
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oouit;  Ihe  ooort  ilaelf  at  a  subsequeot  w&mm  oouid  not  albany, 
J^vejJtmdor  changed  the  minutes  of  the  prooeediogiof  a  ^^'^^^^^^^^ 
ptfcntm  terra,  much  leav  had  the  clerk  a  right  to  do  fo.  Be-  Th»  Poagl» 
sdMb  aAsr  the  aUowanceof  the  oertioniri,  all  aubNqtttiil  pro-  j^J;^^ 
oeedings  are  erroneous^  (1  Chitt/s  Cnm.  Law,  990.  1 
Salk.  14&) 

The  grand  jury  were  improperly  aelected  by  the  supervh 
■on.  An  erroneous  principle  of  etdoaon  u  aa  oljectioiialile 
as  a  vksiotu  seledjoii.  None  are  to  be  excloded  but  thoie  % 

who  are  not  posseased  of  the  necessary  property  qualifica- 
tion to, serve  as  jxitii  jiirors  ;  who  are  not  of  approved  integ- 
rity ;  who  are  not  of  fair  charactt^r ;  who  are  not  of  sound 
judgment,  and  who  are  not  well  informed.  (Statutes,  voL 
8,  312,  a.)  Instead  of  takinji  the  Rtatute  for  their  guide,  the 
supervisors  selected  the  grand  jurors  with  a  direct  reference 
to  the  subject  on  which  the  public  mind  was  exasperated^ 
and  the  efiect  of  the  exclusioa  of  masons  waa  the  aame  a^ 
an  improper  selection  for  an  undue  purpose. 

The  foreman  of  the  grand  jury  and  the  other  juror  having 
foimed  and  expressed  opiniom  as  to  the  guilt  of  the  defendant 
previous  to  their  bei^g  empanelled*  were  not  oompetenl  to 
find  a  bill  against  him.  By  the  common  law*  grand  jurotv 
are  to  be  "good  and  lawful  men/*  that  is,  men  free  from  all 
olgectioner  and  agch  as  might  lerre  upon  a  petit  jury.  V 
improper  penons  ara  retomed,  rit  is  the  practice  of  the  oourii 
tor^om  the  panels  aa  well  of  grand  inqneata  aa  of  a  petit 
jury.  (iChitty'aCrim.  Law,8(r7.  Hawkins,  book  2»ch.S6, 
{18,  28i  88.  Bacon'a  Abrklg.  tit  Juriea  A.)  The  provi* 
aon  in  the  Revised  Statutes,  (2  R.  S.  724,  f  27,  28,)  limit- 
ing the  ehaUenge  to  special  cases  before  the  jury  are  sworn, 
recognizes  the  law  as  existing,  for  which  the  (iefcndant  con- 
tends. A  party  recognized  or  in  jait,  must  challenge  tlie 
juror  when  he  comes  to  be  sworn,  but  one  who  has  no  day 
in  court  is  put  to  his  plea  in  avoidance  or  motion  to  qua^B. 
The  latter  is  the  universal  practice  in  our  courts. 

For  Ihe  Pi'opln,  The  certiornri  was  misdirected.  It  was 
nllowful  on  tiic  (hird  of  August,  and  directed  to  the  oyer  and 
terminer,  when  in  (act,  the  indictment  was  in  the  sessions 
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ALBANY,  till  the  thirty-first  day  of  Augost.  It  never       \ega\fy  la 
Oetohrr.  1839.  ^       ^  termiaer,  and  therefore  must  be  considered  a* 
tUTt^^  remaining  in  the  aessiona.    (SR.  L.  150.)  If  this  be  cor- 
JewVu.  instead  of  the  indictment  the  oertiorari  shonld  be 


A  caption  to  the  Indictment  was  not  neoesaary  in  die  aes^ 
abns.  It  became  necessiiry  only  in  consequence  of  its  re- 
moral,  to  shew  that  it  was  found  in  a  court  of  competent  ju* 
risdiction.    The  bill  of  indictment  was  a  record  of  the  court, 

it  became  sucfi  when  filed,  the  same  as  any  other  paper  which 
is  filed,  and  this  authorized  the  affixing  of  the  caption.  The 
entry  in  the  minutes  of  the  bringing  in  of  the  bill  does  not 
add  to  its  validity  ;  there  is  therefore  no  necessity  for  it.  A 
good  reason  is  given  in  this  case  why  the  entry  was  not  made, 
and  why  it  should  not  be  required.  Besides,  the  objection 
comes  too  late.  Two  courts  of  sessions  have  been  held 
since  the  bill  was  found,  and  the  defendant  arrested.  He 
should  have  applied  before.  The  delay  so  highly  beneficial 
to  him,  should  he  now  succeed,  is  a  sufficient  answer  to  the 
motion. 

The  first  objection  urged  is  to  the  array.  This  should 
have  been  made  when  the  jurors  were  empanneled.  The 
defendant  was  present  in  court,  and  though  not  under  re- 
cognizance, if  apprised  of  partiality,  or  of  gross  improper 
conduct  in  the  selection  of  the  jurors,  he  should  have  made 
the  objection;  even  as  amicus  curia,  he  might  have  infoimed 
the  court  But  what  b  there  b  the  objection  thMifree-masent 
were  excluded  from  the  pannel  ?  There  is  no  law  requiring  a 
cei  Lain  niuiiber  of  masons  to  be  empanneled  ;  and  if  the  su- 
pervisors, in  the  exercise  of  a  sound  discretion,  under  the  pe- 
culiar circumstances  of  the  case,  thought  fit  not  to  return 
them  as  grand  jurors,  w  ho  shall  say  they  erred ;  that  their 
discretion  was  not  properly  exercised  1  At  all  events,  how 
is  the  defendant  injured  by  the  exclusion?  He  does  not  shew 
himself  a  mason. 

The  objection  to  the  individual  jurors  is  equally  untena* 
We,  Lacey  states  a  fact  in  relation  to  the  defendant  which 
Is  not  denied,  and  submits  his  conclusions  to  the  public* 
Wood  says  the  defendant  is  guilty.  If  he '  speaks  from 
knowledge,  and  not  from  prejudice,  this  is  no  cause  of  cbal- 


or  THE  STATE  OF  NEW-YOU.  319 

lenge.    But  fkem  objectkms  camiot  be  sustaioed.  The  alhavt, 
nghl  to  challeoge  has  grown  op  under  the  statutes,  11th  Hen- 
ry  4,  and  8d  Henry  8 ;  the  one  ayoiding  indictments  by  out-  xhTpe^ 
laws,  felons  and  tiaitors;  and  the  other  authorizing  the  jus-  , 
tices  to  reform  juries.    (Bacoii';,  Abr.  tit.  Juries,  A.)  We 
have  no  such  statutes ;  and  the  revised  laws,  instead  of  re- 
cognizing, condemn  the  principle  of  those  acts.    Public  pol- 
icy and  the  due  administration  of  justice  forbid  that  challen* 
ges  of  this  nature  siiuuid  be  allowed,  especially  after  indicti'' 
meats  found.   {9  Mass.  Eep.  107.) 

In  replay  it  was  said  that  the  direction  of  the  cerdorari  to 

the  oyer  and  terminer  was  no  cause  for  quashing  it  Had 

a  return  been  made  that  tlie  indictment  was  not  in  llie  court, 
the  writ  might  have  been  nugatory:  but  it  having  brought 
up  the  indictment,  was  a  very  convincing  proof  that  it  was 
not  nugatory,  and  had  not  been  misdirected. 
The  foUowiiig  opinions  were  delivered  by  the  court : 

Savage,  Ch.  J.  It  is  proper,  in  the  first  place,  to  dis- 
pose of  the  motion  to  quash  the  certiorari.  This  was  urged 
on  the  ground  of  its  being  directed  to  the  oyer  and  ter- 
miner instead  of  the  general  sessions  of  Monroe.  When 
the  certiorari  was  allowed,  the  indictment  was  in  the  ses- 
sions ;  when  it  was  served,  it  was  in  the  oyer  and  terminer, 
in  pursuance  of  an  ordor  previously  made  by  the  sessions. 
Being  there,  the  certiorari  operated  upon  it,  and  produced 
the  result  intended  by  it,  to  wit,  the  removal  of  the  indict- 
ment into  this  court  There  is  therefore  no  reason  for  quash- 
ing the  writ 

Whilst  the  indictment  remained  in  the  court  of  sessions,  a 
caption  to  it  ms  not  necessary.  Where  a  certiorari  is  sued 
out  to  remove  an  indictnoent  Into  another  court,  a  caption 
must  be  affixed  to  shew  the  regularity  of  the  finding  of  the 
hill.  It  Is  the  duty  of  the  clerk  to  affix  it,  and  he  is  warrant- 
ed in  so  doing,  whether  an  entry  is  or  is  not  made  in  tie  mm^ 
«tei  of  the  court  of  the  finding  of  the  bilL  I(  in  truth,  a  bill 
was  found  by  a  grand  jury,  brought  into  court,  filed  nni 
made  a  record  of  the  court,  it  is  enough  to  justify  him.  Am 
miry  was  in  fact  made  in  this  case,  and  approved  by  Ifan 
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ALBANY,  court  of  sessioDfl,  though  made  after  the  closing  of  the  term 
Oeiobaft  MS9.  ^t  which  the  bill  was  found.  We  are  not  called  upon  to  say 
whether  an  entry  is  necessary  ;  but  if  necessary,  the  due  ad- 
ministration of  justice  may  require  that  it  should  not  be  made 
until  after  the  person  accused  has  been  arrested.  In  this 
case  it  was  omitted,  at  the  instance  of  the  publir  prosecutor, 
for  the  very  purpose  of  preventing  publicity  being  given  to 
the  transaction,  until  the  defendant  should  bf>  nrrested.  If 
this  is  a  matter  resting  in  discretion,  (and  wc  think  it  is,)  all 
pretext  for  the  charge  of  irregularity  is  destroyed. 

By  the  act  directing  the  mode  of  selecting  grand  jurors, 
pMied  in  1827,  (Statutes,  vol.  8,  p.  312  a,)  the  duty  of  mak* 
ing  the  selection  is  oonlened  upon  the  supervisors  of  the  sev- 
eral couQties  of  the  state.  They  are  required  to  select  soch 
meii  only  as  they  shall  know,  or  have  good  reason  to  believe» 
to  be  possessed  of  the  necessary  property  qualification  to  at 
as  petit  juTOn ;  to  be  men  of  approved  int^gri^t  of  iair  char- 
acter, of  sottnd  judgment,  and  well  informed.  Thus,  the 
quaKfioatioiis  of  tiie  grand  jurors  are  defined  by  statute,  and 
i  those  seleeted  possess  the  required  qoalifioations,  there  oen 
be  no  ob|eetioQ  to  the  array.  I  do  not  approve  of  the  es- 
dosto  by  the  supervisors  of  any  set  of  men,  on  the  ground 
of  tlieir  bdonging  to  any  particular  association  or  fraternity. 
A  grand  jury  should  be  selected  with  a  single  eye  to  the 
qualihcations  pointed  out  by  Uie  statute,  without  enquiry 
whether  the  in.lividaais  selected  do  or  do  not  belong  to  any 
particular  society,  sect  or  denomination,  social,  benevolent, 
political  or  religious.  It  is  repres(  ntf d  to  us  that  one  of  the 
supervisors  of  Monroe  had  stated  that  llie  anti-masonic  su- 
perv'isors  of  that  country,  or  a  part  ot^  thetn,  in  preparing  the 
lists  of  the  grand  jurors,  had,  on  the  one  hand,  intentionally 
and  purposely  left  ofi'  the  names  of  individuals  §ot  no  other 
leason  than  that  they  were  members  of  the  masonic  fratem- 
ty ;  and  on  the  other,  that  they  had  seieeted  those  who  were 
most  zealous  anti-masons.  '  If  a  part  of  the  supsrvisors  ened 
in  the  dtschaige  of  their  duty,  it  is  not  to  be  presumed  that  a 
M^oiky  of  them,  upoii  whom  the  tisk  devolves  luiatty  to  d» 
tefnune  the  persons  to  be  selected,  ftll  into  the  same  emit* 
But  if  they  did  thus  err,  the  array  cannot  tor  that  emm  be 
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challenged.    Whilst  those  who  are  selected  are  unexceptibn-  ^Ai^AJtt^ 
able,  the  fact  that  others  equally  unexceptionable  ar^  exclu- 
ded is  no  cause  of  challensre  of  the  array.    A  challenge  chti 
he  supported  only  by  shewing  that  the  persona  selected.  BTQ 
not  qualifiod  according  to  the  requirements  of  the  statute. 

As  to  the  right  of  challenge  to  the  polls.  The  objection 
urged  against  Lacey,  the  foreman  of  the  jury»  is  that  he, 
with  others,  published  a  pamphlet,  in  which  it  is  slated  that 
the  defendant,  when  called  upon  as  a  witness  in  reference  to 
the  atxluctioa  of  Morgan,  had  refiised  to  testify,  alleging  that 
lie  could  not  do  so  truly  without  criminating  himself ;  and 
oondudea  with  strictures  on  the  conduct  of  Uie  defendant, 
shewing  the  estimation  in  which  ifie  juror  held  the  defendant 
on  the  subject  of  the  charge  against  him*  It  is  not  perceiv- 
ed how  thb  could  disqualify  the  juror  from  serving  on  the  in- 
quest, or  finding  a  hill  against  the  defendant.  The  fact  sta- 
led by  the  juror  is  not  denied  by  the  defendant,  nor  is  it  in- 
thnated  that  the  charge  was  made  fix>m  prejudice  or  hostili- 
ty. As  to  Wood,  the  other  juror,  good  cause  of  challenge 
existed.  There  are  causes  of  challenge  to  grand  jurors,  and 
those  may  be  urged  by  those  accused,  whether  in  prison  or 
out  on  recognizance;  and  it  is  even  said  that  a  person  whol- 
ly disinterested  may,  as  amiais  curicE,  suggest  that  a  grand  ju- 
ror is  disqualified.  But  such  objection,  to  L^e  availing,  must 
be  made  previous  to  the  juror  being  empannelied  and  sworn. 
It  iias  been  urged  upon  us  that  the  dcffridLiiit  not  having  been 
apprised  of  any  intended  proceeding  against  him,  not  having 
been  arrested  on  a  criminal  charge,  or  required  to  enter  into 
recognizance  to  appear  at  the  court  where  the  bill  of  indict- 
ment was  found,  had  not  an  opportunity  to  mal(e  his  chal- 
lenge ;  that  now  is  his  earliest  day  in  court,  and  that  he 
oc^t  therefore  to  be  permitted  to  avail  himself  of  this  de- 
fence. Although  the  force  of  this  appeal  is  felt,  I  cannot 
yield  fo  it,  and  consent  that  afier  an  indictment  (bund  the, 
party  diaiged  may  uige  an  objectbn  of  this  kind  In  avoid- 
ance of  theuufictment  The  books  aie  silent  on  the  subject 
«f  siteh  eitceptbn  dtar  indictment  feund,  and  in  the  Absence 
ofl^tbority,  I  am  inclined  to  say,  in  oonsideratioii  o^  t6e  in- 
«oiivenieiitie  and  delay  which  would  unavoidably  ensna  in  the 
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kVBAWTt  «diiiiiiiitmtioii  of  criminal  itutke,  was  a  clialleogB  lo  ageand 
iMar,  laaa.  permitted  to  be  made  after  he  has  swom  fod  empan* 
'^^^^^  nelledi  that  the  objectimi  comes  too  late.  I  am  therefore  of 
v*^  opmion  that  oa  neither  of  the  grounds  urged  by  the  defiand- 
ant  oqght  this  motion  to  be  granted. 

Maboy,  J.  I  fully  concur  In  the  views  taken  by  the  chief 
justice  m  this  oase^  and  it  is  useless  perhaps  for  me  to  en^ 
large  upoa  them.  In  relatbn«  however,  to  one  or  two  points 
embrace  in  this  motion,  I  will  add  a  few  remarks. 

The  caption  is  no  part  of  an  indictment  It  is  said  to  be 
only  the  style  of  the  oovbrt  in  which  the  indictment  is  found. 
While  the  indictment  remains  in  that  court,  it  is  not  necessa- 
ry, and  I  believe  not  usual,  to  add  the  caplion ;  but  when  it 
is  removed  by  a  writ  certiorari  or  otherwise,  the  caption  is 
added  by  the  clerk.  It  is  a  mere  ministerial  act  of  that  offi- 
cer. I  do  not  discover  that  it  was  not  properly  done  in  this 
case. 

The  alleg(,'d  misconduct  of  the  supervisors  of  Monroe 
county,  in  selecting  the  grand  jurors,  if  shewn  in  a  more  sat- 
is&ctory  manner  than  it  is  in  thb  case,  would  not  authorize 
us  to  sustain  the  motion  on  that  ground.  One  of  that  body 
avowed,  that  in  executing  the  duties  of  the  act  oi  1827,  he 
excluded  from  his  choice  all  free  masons  and  that  some  oth- 
ers did  the  same.  I  am  free  to  say,  that  the  setting  up  a  rule 
of  ezelusioii,  not  warranted  by  the  statute,  was  improper  and 
reprefaennble,  and  if  corruptly  done,  constituted  an  oflence; 
and  even  if  done  under  a  mistaken  notion  of  duly,  it  can  re* 
ceive  no  countenance  from  us. 

After  diligent  search,  I  do  not  find  that  an  objection  to  an 
indictment  has  been  sustained  where  the  jurors  were  pro^i 
el  Ugalu  AofRfiief.  Although  someof  the  supervisors  acted  up- 
on a  rule  that  excluded  individuals  who  had  all  the  qualifica- 
,  tions  required  by  statute,  this  did  not  operate  to  bring  in  any 
person  who  had  not  those  qualifications.  The  law  does  not 
require  all  the  qualified  persons  in  the  county  to  be  selected. 
The  supervisors  selected  the  full  number,  and  those  they  se- 
lected were  competent  Notwithstanding  all  the  members 
of  a  particular  association  were  excluded,  it  does  not  appear- 
that  the  supervisors  returned  one  man  whohad  not  the  requi- 
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lite  property  quaBfieatioii,  who  was  not  of  approved  integri^,  ^ilbant, 
louiid  jodginent  and  well  infotmed.  I  admit  that  it  was  prop-  ^^^'^^^ 
erly  urged  on  behdf  of  the  motioiv  that  the  being  a  free  ma*  ThT^p^ 
son  was  no  disqualification,  but  it  is  no  less  true,  that  beipg  an 
anti-mason  is  not  a  disqualification.  The  jurors  returned  by 
the  supervisors  were  therefore  legal  jurors,  and  the  indictment 
ibimd  by  Ae  jury  cannot  be  quashed  on  the  ground  of  its  be* 
ing  the  act  of  improper  indictors. 

I  have  had  more  difficulty  in  disposing  of  tiie  objection 
made  to  Lacey  and  Wood.  What  is  urged  against  Wtx>d 
pai  ticularly,  would  have  been  sufficient  to  exclude  him  on  a 
challenge  upon  llie  ground  of  favor ;  though  on  the  argu- 
ment, it  was  said  to  be  otherwise  by  the  counsel  for  the  peo- 
ple. Tiie  o{)inion  of  Ch.  J.  Marshall  on  the  trial  of  Col. 
Burr„  and  of"  Woodworth  J.  in  the  case  of  The  People  v. 
Barhcr,  are  decisive  of  this  question.  If  the  objection  to 
tliese  jurors  could  have  been  presented  when  they  were  em- 
pannelled,  and  the  facts  on  which  it  rests  properly  authenti- 
cated, I  think  it  would  have  been  sufficient  to  eidude  them. 

As  the  defendant  was  not  recognized  to  appear  at  the  ses*  • 
nons  when  the  indictment  was  found,  lie  (fid  not  Jmow  that 
any  charge  would  be  laid  before  the  grand  jury  against  hun, 
and  consequently  he  had  no  opportuni^  to  object  to  these 
jurors  befixe  they  were  sworn  and  .had  piesanled  their  in^ 
dictment  He  h^  not  done  or  omitted  to  do  any  sal 
whereby  his  rights  are  compromited;  but  it  does  not  thence 
follow  tliat  he  can  have  tins  indictment  quaalied,  because,  at 
a  previoos  stage  of  the  prosaeutkMiy  he  would  have  hada  r^t 
to  remove  one  of  the  jurors  from  the  panel  Though  I  feel 
the  force  of  the  argument,  that  the  defendant  should  be  al- 
lowed the  benefit  of  an  exception  to  a  partial  grand  juror,  1 
cannot  turn  my  view  from  the  consideration  of  the  great  de- 
lays and  embarrassments  which  would  attend  the  administra- 
tion of  criminal  justice,  if  it  was  to  be  obtained  in  the  way 
now  proposed.  No  authority  for  adopting  this  course  was 
shewn  on  the  argument,  and  1  have  not  since  been  abl '  to  find 
any.  It  would  be  a  novel  proceeding,  and  there  is  reason  to 
fear  it  might  be  followed  with  more  serious  dilBcalties  than  \ 
now  foreseen. 
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^pWAirr,       AmoDg  the  objections,  not  the  least,  as  I  conceive,  would 
r,18i9.  want  of  a  prupcr  mode  to  estai  lish  the  alleged  disqual- 

ification of  the  grand  jurors  objected  to.  It  could  not  be  well 
douc  by  affidavits,  and  to  do  it  through  the  insiruinentnlity  of 
triors,  ahiiost  net  <  .ssarily  in  the  absence  of  the  person  tried, 
and  long  after  he  had  performed  the  act  which  it  would  be  the 
object  of  the  trior  tp  shew  his  disqualihcation  to  perform, 
would  be  worse  than  invertii^  the  Of4er  of  things.  Great 
jpautiQP  «hoi4d  he  used  to  preserre  Hm  admuustration  of  jusiice 
fme  and  impjetrtial.  It  is  not  so  vitally  important  to  per^QW 
icciisQd  that  iprand  jurors  should  be  h^ygtid  aU  ^zcfiption,  as 
^liat  petit  jui^iB  should  be  f»9  and  in  sonxe  instances  the  ]am 
pvkflsa  distinction  heltweentlm;  but  I  think  it  it  1?^^ 
iffsver  the  c^m,  that  the  finding  of  a  petit  jury*  either  19  &clv9 
or  criminal  oascthasbeensetasvleonthe  disoDveiy  tiiata  jup 
jpQT  had  a  pre-conoeiv€4  opinbn  in  rel^tiiQin  to  the  iqatter  paa- 
ciiii  upon^  iilthoi]^  such  opinion  vooM  have  conatiti|liBd  a  Tali4 
objeotioD  to  his  being  empenneBed* 

Motion  denied.* 

*SmC6  the  detcriiiination  ui  this  qucMtinn,  Mr.  Justice  Marcv  has  calleti 
t)a»  itttention  oi  the  xcporter  to  a  ca.so  wluch  arucc  in  tiio  supxcxno  judicni 
eooxt  of  MiwalwMwtta,  ia  1811,  respt^cuug  the  c^lknge  (o  a  grand  jmwr.  On 
•  p«nd  jmorMnf  ealkd  to  lie  flwin,  Storj,  (iwqImIiIj  now  Mr.  JnitiM  Sto* 
lyordtoUaMSlHleiPbiiwh,)  mmtkm  emia,  raggMtnd  thntM- 


had  been  acfioied  of  the  crime  of  murder,  ud  that  hk  oaae  wmld  prol>* 
ably  come  under  the  conwderation  of  tlip  jrrand  jmy ;  that  the  jnror  call- 
ed  waa  a  neighbor  of  the  accused,  had  onginaU-d  the  complaint  against 
him,  and  had  moet  probably  formed  a  strong  opinion  of  his  guilt.  The 
oovfC|  "iiiniiwy  to  tibo  dttBonigM  to  tho  jnttd  Jnran  on  Bon'o  trill  in 
Vl^ioii,  Md  pwonroingthrtm  mIImx  Ii^iiimi  afcwwrf,  I^Md^ 
tiooo  of  this  nature  were  to  be  recebodt  Um  «aaae  of  jnatiot  Wtt^Id  be  gHi% 
imfvdfd  ;  that  the  kiiowlrdpoof  the  general  character  of  parties  and  witnew 
C8  by  those  who  n.sidc  in  the  vicinity  of  persons  arrti«?pd,  rrndfrrd  thnn  nmn: 
fit  to  serre  on  grand  juries,  if,  however,  anj  individual  juror  should  be  sen. 
>afnMb«fciaaupoDhiiiniBilkat  hi  oooUnotglin  snli^artMofMM 
pwUeato  OMB  under  the  Jho—ionof  the  jo^,  «Hh  j^mmid  kli 
it  hit  doty,  as  it  would  be  hia  li|^tt  to  forbear  (mqf  an  opinion,  or  j|ff*Tff  if 
withdraw,  while  tho  mliieot  WM  vadtf  diacwiaon.  Hm  jorar  wm  tiracB* 
(8MaaibB.98&) 
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In  the  matter  of  £.  Waiitbe  and  A.  6.  Phblps,  proceeded  in  the  matter 
against  as  absconding  or  concealed  detitors*  of  \^^urn|»aud 

Motion  to  set  aside  attachment.    The  attachment  was    ^vhcrc  tha 

^  1  •  •  procrcding  un- 

iwued  by  the  rcrorder  of  New- 1  ork,  on  the  petition  ol  a  der  the  aci  for 
creditor  stating  that  the  parties  proceeded  against  were  in-  ^^jj^l^"'*' 
debted  to  his  firm  in  the  sum  of  ^100  or  upwards ;  that  they  and  ah<^nt 
had  departed  this  state,  or  were  concealed  widun  it,  with  in-  ^^^^J^, 
tent  to  defraud  their  creditor8»  or  to  avoid  beii^  arrested  by  teonding  ^ 
ordinary  process  of  law.  The  petition  was  verified  by  the  y^jl!^ 
oadi  of  the  petitioner,  and  by  tl^  affidavit  of  two  witnesses  the  defendant 
Aat  thef  verily  believed  th^  the  debtors  had  departed  the  ^iMkMMi^ 
state,  or  were  concealed  within  %  to  defraud  tfadr  creditors,  >«  ncc  s^ariiy 

»j  1  .   .J  inmlied  ia  the 

or  to  avoid  being  arrested»  dca  InlidtiiiM  ^ 

ThD  motion  was  made  on  the  ground  of  delect  of  evidence, 
that  the  parties  proceeded  against  were  indebled  witldn  this  ^S^lSed^  ^ 
ftate.  within  tha 


nmiint 


HI  Jf.  VTeitem,  for  the 

(SL    JL  /udahf  contra. 

By  the  Courts  Marcy,  J.  This  motion  probably  originated 
from  a  misconception  of  Fitch's  ca^e,  (2  Wendell,  20B.) 
That  was  n.  proceeding  against  an  absent  debtor  ;  this  is 
against  absconding  or  concealed  debtors.  The  proof  of  in- 
debtedness within  the  state,  to  authorize  the  issuing  of  the  at- 
tachment, is  necessarily  implied  in  the  evidence  that  the  de- 
fendant has  departed  the  state,  or  is  concealed  within  it.  If 
concealed  within  the  state*  his  residence  is  here;  and  if  de- 
parted from  the  state,  his  residence  must  have  been  here 
praifiotts  lo  such  depsrtnre.  Previous  to  his  concealment  or 
departure*  be  must  have  been  a  resident ;  and  if  so»  beiiig 
iiBre»  he  was  indebted  vithmtbis  stale*  The  motioQ,  there* 
fine,  is  denied. 

Vol.  in.  41 
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Octolnir,  1829. 

Griswold  ' 

.  AlKlN'3  VS.  CoLTON. 


Whan  mef  MoTiow  for  re-tBiatioD.  The  defendaat  after  vuae  join* 
is  paid  into  ed  paid  a  certain  sum  into  court  in  aatis&ction  of  the  pkiii^ 
«aeioiiif»d,Mid  tiff's  demand  and  of  the  costa  then  accrued.  The  plaintiff 
^£^^^1^  took  the  money,  and  proceeded  in  hb  rait  On  the  trial  of 
the  mit.  init  the  cause,  af^  the  evidence  was  closed  on  both  ades,  the 
Mdb  *hi8***de!  p'^ioiiff  submitted  to  a  nonsuit.  The  defendant  consequent- 
HMind  beyond  ly  became  entitled  to  costs.  In  inakiDg  up  his  bill,  he  char- 
ptid in, tSTX!  S^^^  costs  incurred  in  the  defence  previous  to  tlie  pay- 
fsndant  is  cn-  ment  of  the  money  into  court,  which  the  taxing  uflicer  refur 
oosuiof    fip^  ^d  to  allow ;  and  he  now  appealed  irom  the  taxation. 

£BDce  mcurrcd 

MdMqpnt  to    E.  C.  Stmtherlandf  for  defendant 

the  pavment  of 

i^^'^but  n^    CUnt^n,  4«  MaAmiidtt  for  plaintiff 

to    the  coats 

previously  sc.  Bi/  the  Court,  Savace,  Ch.  J.  The  taxing  officer  propeT- 
\y  rejected  those  ciiarges.  The  payment  of  the  money  into 
court  was  an  admission  of  the  plainiitl's  demand  to  that 
amount.  The  pjaintiff,  therefore,  had  a  ij^uod  cause  of  action 
until  the  payment  of  the  money,  and  until  then  the  defendant 
had  no  defence*  The  defendant  is  entitled  only  to  the  costs 
incurred  m  the  defence  subsequent  to  the  payment  of  the 
money  iMo  court.  (2  Bames,  280.  1  T.  R.  629.  id  710. 
a  T.     408.)   The  motion,  therefore,  is  denied. 


Gbibwou>  vs,  Sbdqwick  and  others. 

Insnactioo  Motion  as  to  costs.  The  plaintiff  sued  R.  Sedgwick. 
tiS^tt^t  H.D.  Sedgwick,  T.  Morns  and  R.  Reid,  in  an  action  of  iklae 

font  defood. 

witS|  wImto  one  of  them  11,011  the  tria]  of  the  erase,  acquitted  bjTttdiet,  he  ii  entitled  to 

rcruv  rr  co»i8  a^rainst  the  plaintifi*,  although  he  joioed  in  ptetdiiif  with  one  of  the  olhat  de> 
fendants  against  whom  a  verdtct  is  rendered. 

So  judgment  having  been  rendered  on  demurrer  in  favor  of  the  defendant  who  was  acqmt' 
ted  at  the  trial,  and  of  another  against  whom  a  verdict  was  found  on  the  plea  of  not  guilty, 
the  plea  put  in  by  them  going  to  the  whole  declaration  having  been  adjudged  good ;  it  was  held 
that  each  two  defendants  were  entitled  to  their  fuU  costs  of  the  trial  as  weU  as  of  the  demuner  » 
«i^]ehaiof  eoete,  hoiravertbefaiKtllowedtohoth  eoeh  Mndanle. 
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mptmooBmL  "SLAIL  Bedgmck  pleaded  jointly  Ihe  gen-  albany, 
end  iMue^  aad  a  ipedid  plea  of  jiutificatioii.  Mom  and 
Reid  pot  m  Ae  same  pleas  separately.  The  plaintiff  lepKed  cmmmU 
to  the  qpedal  plea  of  the  Sedgwkks,  and  demurred  to  tha  o^^I^^ 
special  pleas  of  Morris  ilnd  Reid*  The  Sedgwicks  demm^  8«dcv»»* 
red  to  the  replication. 

The  plaintiff  took  his  cause  down  to  trial  before  the  issues 
in  law  were  determined,  and  obtained  a  verdict  of  six  cents 
ac^inst  H.  D.  Sedgwick,  Morris  and  iieid.  R.  Sedgwick 
WiLS  acquitted.  On  the  demurrer  to  the  pleas  of  Morris  and 
Reid,  judgment  was  given  for  the  plaintiff ;  and  on  the  de- 
murrer to  the  replication,  judgnnent  wa«  jjiven  for  the  Sedg- 
wicks, and  leave  was  refused  to  the  plamtilT  to  amend.  The 
pjirtics  I'l  CK^ocdeil  to  tlie  taxation  of  their  costs.  The  taxing 
odiccr  decided  that  }l.  &  R.  Sedgwick  were  t  ntitied  to  the 
costs  of  the  demurrer  decided  in  their  favor,  but  not  to  the 
costs  of  the  defence  generally;  that  ]l.  Sedrrwick  was  not 
entitled  to  the  oosts  of  his  pleas  and  of  the  trial ;  and  that 
the  plaintiff  was  entitled  to  his  iiiU  costs  on  the  issues,  and  on 
the  demurrers  decided  in  bis  &vor  against  the  thres  defend- 
ants against  whom  tlie  verdict  was  rendered  ;  and  taxed  the 
costs  m  conformity  to  those  decisions.  Judgment  was  sign* 
ed  against  those  three  defendants  for  the '  costs  thus  taxed. 
A  motion  was  made  to  set  aside  the  judgment  ibr  costs 
against  £L  D.  Sedgwick,  and  for  a  retaxation  of  the  costs. 

JR.  Sedgwickf  for  defendants. 

G,  D.  Post,  for  plaintiff. 

By  the  Courts  Mabcy,  J.    It  is  necessary  to  the  correct 

determination  to  the  question  of  costs  in  tins  case,  first  to  as- 
certain the  elTect  of  the  judgment  in  favor  of  H.  D.  R. 
Sedgwick,  on  the  demurrer  to  the  plaintiff's  replication  in 
answer  to  the  special  plea  of  justification  put  in  by  them. 
By  the  judgment,  the  plea  of  jusUfication  was  adjudged  good, 
and  the  court  will  not  look  beyond  the  iceord  to  inquire 
whether  the  demurrer  was  sustained  on  a  tochnical  L!;round, 
or  on  the  merits.  It  is  an  established  principle,  tiiat  whcro 
a.  defendant  pleads  several  pleas  in  bsor,  each  going  tht 
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ALBANY,  wfadd  dedaration,  if  he  iteoeeds  upon  any  oner  pieft  lie  hm 
^'^j;^^*  jndgiiMot,  alUKK^h  the  ptaintiff  may  avooecd  fm  Hw  adier 
22^^    pleai*  The  judgment  on  the  demuMer*  thtmSanf  irm  fiyniv- 

9kiA  to  a  fiwUi^  pf  tho  jury  i&  of  both  the  Sodgmcki 
^^^"'^  on  an  ksue  joined  on  thii  plea.  Conaequaiitly  the  judgcoent 

entered  agaimt  H.  D.  Sedgwick  waa  irregular^  and  muit  be 

aet  aalde* 

The  Goita  of  the  demurrer  m  allowed  to  the  Sedgwidc'a 
by  the  taxing  officer,  and  they  now  ask  to  be  also  allowed 
tlie  costs  of  the  trial.  One  ol  tliern,  Robert  Sedgwick,  was 
acquitted  by  the  jury  ;  the  other,  Henry  D.  Sedgwick,  liav- 
ing  succeeded  on  a  plea  tidjudged  to  be  good  on  demurrer, 
niusl  also  he  coiididercd  as  acqLiitted,  notwithstanding  that 
on  another  plea  he  waf?  found  f^uilty  on  the  trial.  The  ques- 
tion therefore  is  whctlicr  n  |)l:iirjtifr,  who  has  succeeded  in 
obtaining  a  verdict  against  two,  out  of  four  defendants,  is  lia- 
ble to  pay  cost*  to  the  defendants  who  are  acquitted.  By  the 
second  section  of  our  act  concerning  costs,  (1  R.  L.  343,) 
it  is  provided  that  if  a  verdict  pass  against  a  pkdnHft  the  de* 
fendant  shall  have  judgment  to  recover  his  costs.  This  sec^ 
tion  emiiracea  the  tubstanoe  of  n  number  of  Engliab  etatutei^ 
paated  previous  to  the  re^  of  William  IIT.,  the  construe* 
tarn  of  which  haa  been,  that  unless  aU  the  defendants  implead- 
ed in  an  action  are  acquitted,  the  plaintiff  is  not  liable  to 
payooeta  to  any;  but  is  entitled  to  recover  hia  Kill  ootti 
against  those  who  are  convicted.  This  construction  applies 
to  tiie  aecond  section  of  our  act  To  remedy  the  hapdsfaip 
and  iigustioe  resulting  £rom  the  construction  of  the  statutss 
leferred  to,  the  act  of  8  dc  9  William  IIL  c  11,  was  passed, 
of  which  the  tenih  aection  of  our  act  is  a  transcript ;  which 
provides  that  where  several  persons  are  made  defendants  to 
any  actiou  of  trespass,  assault,  false  ini])risonment,  or  eject- 
ment, aud  UJiy  one  or  more  of  ihcm  shall  he  upon  the  trial 
thereof  acquitted  by  verdict,  every  person  so  acquitted  shall 
recover  his  costs  of  suil  in  like  manner  as  if  a  verdict  of  ac- 
quittal had  been  given  in  favor  of  all  the  defendants,  unless 
the  judge  shall  certify,  &c.  It  is  contended  by  the  plaintiff 
that  this  section  applies  only  where  an  acquitted  defendant 
haa  plead  ttj^araJbeiy  $  and  that  Robert  Sedgwick  haTii^  join* 
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in  the  phMof  not  guilty,  with  Heiu^  D.  Sedgwick,  and 
the  latter  having  been  foaad  guilty  by  the  jury,  the  fonaer 
looses  the  benefit  of  this  section.  We  find  no  case  support- 
ing such  a  distinction,  and  consider  it  in  conflict  with  botfi 
the  spirit  n  nd  terms  of  the  act.  Robert  Sedgwick  therefore 
having  upon  the  trial  been  acquitted  by  verdict,  and  he  and 
Henry  P  Scd*fwick  having  succeedrd  upjn  a  plea  adjudged 
n;or>,il»y  (i(  inurrer,  which,  ae  before  observed,  is  equivalent  to 
a  finding  by  a  jury  in  tfioir  favor  upon  an  issue  joined,  they 
are  entitled  to  their  full  costs ;  a  single  IhU  of  costs  howeveTf 
for  both  defendants,  is  oniy  to  be  taxed. 


ALB  ANT, 


TuATfiji  and  otliers  vs.  Miller. 

Motion  for  judgment  non  ohsiunte  veredicto.    The  action  An  avennent 
was  assumpsit.    Tiie  defendant  pleaded  the  general  issue  and  instlvent** 
nninsohent  discharge,  exempting  Ins  body  from  imprisonment.  ^J'^  ^J^^^J 
It  was  averred  in  the  special  pica,  that  on  Slc.  at  Le  nox,  in  was  "of  iho 
the  county  of  Madison,  the  defendant  being  then  of  the  said  ^^^f^J^ 
county  of  Madison,  and  being  then  and  there  an  insolvent  present- 
debtor,  within  the  true  intent  and  meaning  of  the  act,  dec  fo^a^lfo^ 
did  pment  a  petition  to  a  judge  of  the  court  of  common  ehant^temffi. 
pleas  of  the  county  of  Madison,  dec  and  that  such  proceed*  tb? jm^ 'jjik 
ings  were  thmupoa  bad#  that  afterwards  the  said  judge  grant* 
ed  a  discharge^  wtti^g  forth  the  same  t»  hcse  verba.  In  the 
discharge  it  !•  recited,  that  the  defeodant,    of  the  town  of 
lienox,  in  the  county  of  Madison,"  did  present  hip  petltioiv 
dec  The  plaintifli  replied,  denying  the  granting  of  the  die* 
chaige*  The  cause  went  to  trial,  the  plaintiffs  bad  a  verdict 
on  the  first  isatie  fi>r  the  amount  of  their  demandy  .and  the  jo* 
ly  found  for  the  defendant  on  the  secQod  usue*  .  A  motion 
was  DOW  made  for  leave  to  enter  a  general  judgment  against 
the  defendant,  notwithstanding  the  vuidicL 

W.  J.  Biicnn,  for  plaintiffs.  Tlie  plea  is  defective  in  not 
aven  ini;  that  the  defendant,  at  the  time  of  the  presenting  of 
his  petition,  was  on  inhobitaiU  of  th»  county  of  Madison  or 


« 
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ALBANY,  that  he  was  imprisoned  within  the  same.  (Statutes,  5  vol.  a. 
Oetober,1899.  jjy  j  ^  l  463.  1  Cuwen,  316.  20  Johns.  R.  206.  1 
id.  91.  7  id.  75.)  The  plea  is  bad  in  substance,  and  would 
aohaveliccn  held  on  general  demurrer,  which  entitles  the 
plaintitis  to  move  for  judgment  non  obstante,  (16  Jobas.  R. 
380.    ISid^dO.    1  Burr  301* 

/.  A,  Spencer^  for  defendant  The  plea  svhstantiaVy  avers 
that  the  defendant  was  an  inhabitant  of  the  county  of  Mad* 
Ison.  The  plaintifis  might  have  taken  issue  upon  ths  fact, 
and  the  dcfl  rt.  if  any,  ooold  have  been  taken  advantage  of 
only  special  demurrer.  Should  the  oourti  hoiwever,  think 
otherwise*  the  defendant  asks  that  he  may  be  allowed  to 
amend  on  payment  of  the  costs  of  the  cireoit,  shodd  the 
plaintiffi  elect  to  take  issue  on  the  question  of  inbabilancy. 

By  ike  Court,  Savage.  Ch.  J.  'The  principle  contended 
for  by  the  plalntiC  that  if  the  plea  of  dischaige  wodd  have 
been  subject  to  a  general  demurrer,  the  plaintiff  may  move 
for  judgment,  notwithstanding  a  verdict  in  feror  of  the  de- 
fendant* is  correct;  but  it  does  not  avaO  the  plaintifi  in  tUs 
case.  The  defendant  was  undoubtedly  bound  to  aver  enough 
to  give  the  officer  who  granted  the  discharge  jurisdictioD. 
TUkiwe  think  he  dhl,wheQ  he  alleged  that  he  vrai^oftfae 
county  of  Madison."  It  was  equivalent  to  saymg,  that  he 
was  an  inhabitant  of  that  county.  The  words  that  he  was 
«*or  the  county,**  necessarily  import  that  he  was  an  inhab- 
iinnt  of  the  county  or  resident  there.  The  very  words  cm- 
ployed  in  the  statute  need  not  be  used,  as  was  determined  in 
the  case  of  Roosevelt  v.  Kellogg,  (20  Johns.  Tl.  208,)  where 
it  was  holden  that  an  averment  that  the  defendant  was  "  a 
resident  of  t  he  city  of  Hudson,  in  the  county  of  Columbia," 
was  Rufficit  lit  to  give  jurisdiction  to  the  recorder  ot  Hudson- 
Temporarily  being  in  a  place  would  not  support  the  allega- 
tion that  the  defendant  was  of  the  county,  which  words  im- 
port that  he  belonged  to  the  county  or  resided  there.  In 
Wyman  v.  MUcheU,  (1  Cowen,  316,)  an  avmoent  that  the 
defendant  was  an  insolvent  debtor  "  at  Rensselaerville^  in  the 
oouBty  of  Albany "  wIm  heU  imuffident ;  but  tlitt  case  ia 
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dearly  distinguishable  finom  the  present   The  averment  that  alb  ant, 

the  defeodaat  was  an  insolvent  debtor  at  RensselaervUle,  1829. 

might  be  true,  and  yet  his  restdeoce  or  inhabitancy  be  elae-  ^a^^ 
where.  The  motion  in  this  caaeis  therefore  demed. 


Tb£  People,  on  the  relation  of  Ransom,     Onondaga  C.  P.  v 

Motion  for  a  mandaiiius.  A  iudc:ment  was  obtained  in  ^.  P'*^tl£ii» 
tlie  Onondaga  common  pleas  against  the  relator  for  81000  in  cution,  and  di> 
an  action  of  tort.    The  plaintiff  issued  an  execution  settinir 

'  o  amonnt  less 

forth  the  judgment  correctly,  but  directing  the  levy  of  only  $800.  than  tiie  whole 
The  amount  directed  to  be  levied  was  collectod,  and  llien  the  h^ia**cntmcd 
plaintiff  issued  a  second  execution  directing  the  levy  of  the  re-  *«  bo  leried, 
maining  $200  ;  to  spt  aside  "which  execution,  a  motion  was  q„rntly  issue 
made  to  the  Onondaga  C.  P.,  who  refused  the  application.  JJ^^'jJJ^t 
A  mandamus  was  now  asked  for,  directing  the  C.  P.  to  vacate 
their  rule  denying  the  motioD»  and  to  giant  the  applicatioa  of 
the  relator. 

By  the  Courf,  Savaok,  Ch.  J.  An  execution  is  an  entire 
thfa^.  If  apkintiff  in  a  jodginent  iamea  an  execution,  and  di- 
rects an  amount  less  than  the  whole  sum  to  which  hois  enti- 
tled to  be  levied,  he  cannot  aubeaqnantly  issue  another  mcxko 
tion  for  the  balaocoh  It  cannot  bepannikted  that  a  defendant 
ahooldthua  be  hanaaied  by  repeated  exaciitioni.  The  ceai* 
mon  pleas  emd  in  denying  the  motion  of  the  relator,  wfam- 
fore,  let  an  alternative  mandamus 


A.  SroaT  as.  Fattiv. 

Motion  to  set  off  justices' judgments  against  a  judgment  AdefendMntiii 
in  this  court    A  judgment  was  rendered  in  &vor  of  the  ^^JtaguSnm » 

•[uclpTnent  is 

rendered  will  not,  on  mottoni  be  allowed  to  aet  off  a  justice's  judgment  bolden  bj  hiim  as 
«M^0Ms,  wlwradieawtotetothe  rigfaUoftheputiManfioi^^  Atttm 

that  anil  SB  ;i plain,  iind:pputcd  niatfcr  of  !n:l.offis  presented  bv  a  party  tliSt  SlHMHSf  faltlM 

chaiacter  of  an  sM^gnee  of  a  jiistice'B  judgment,  the  motioB  wiA  be  denied. 
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AT  H  ANT,  plaintiff  in  thk  oourt  for  694,68.  A  motion  was  Madabf 
octoi  cr,  1839.  defendant  to  set  off  tbne  jitttiQei'  jodgBMOtift  (or  as  modi 
tbonof  as  should  be  necessary,)  amountiiig  together  to 
#114,56,  rendered  against  the  plaintifl*  in  faTor  of  one  How- 
land,  and  asajgned  by  him  to  the  defendant  prenona  to  the 
randitioa  of  the  judgment  in  this  cause.  This  motion  was 
resisted  upon  vaiious  grounds,  and  ammgst  others  that  A» 
Story  was  but  a  tumdnal  plainiifij  tlie  real  plaintiff  beiqg 
one  W.  Story,  for  Whose  benefit  the  suit  bad  been  prosecut- 
ed? ^oA  that  the  defendant  in  the  prosecution  of  this  mo- 
tion, acts  only  as  the  agent  of  Howland  the  assignor  of  the 
justices' judgments,  having  no  real  interest  in  the  judgments. 
To  this,  it  was  answered  that  the  interest  of  W.  8tory  in  the 
judgment  claimed  by  hiui  was  fiaLululciil,  mid  ihe  couit  were 
asked  if  they  entertained  doubts  on  the  question  to  award  a 
feigned  issue. 

Kellogg  4*  Sandfordt  for  the  motion. 

F^B,  /si0stt,eoiitnu 

By  the  Courts  Marcy,  J.  In  8  Cowen,  126,  a  motion  was 
gvattted  to  set  off  a  justice's  judgment  agmnst  a  judgment  of 
this  ooiirt  The  judgmaols  were  between  the  samepertiesi 
tliave  was  no  oonflkat  «s  to  the  rights  of  assigneeB  of  cfaosss  in 
aeiioii;  no  aUflgalkvia  of  fraud  in  relatkm  to  those  rights  It 
ms  «  plain  unfisputed  matter  of  set  oC  and  the  only  questkn 
WM  whether  the  princ^  by  which  the  setoff  of  judgments  in 
eonrts  of  noord  against  a  judgment  of  this  courtisaUowedt 
should  be  extended  to  justices'  j udgmeBts»  This  is  a  Tcry  diC^ 
feient  case  ;  the  moving  party  here  is  an  OMtigtue  of  the  judg- 
ments he  asks  to  set  off;  it  is  alleged  that  other  persons  than 
the  parties  on  record  are  contesting  their  rights  before  us ;  the 
rights  themselves  arc  denied ;  fraud  is  alleged,  and  a  compli- 
cated iutricatc  slate  of  facts  is  presented,  so  that  even  the  par- 
ty who  asks  our  interference  suggests  the  possibility  of  the 
necessity  of  a  feigned  issue. 

Now,  although  the  court  will  not  say  that  they  would  not, 
in  any  case,  on  a  motion  to  3ct  off  a  justice'.-!  judgment,  pro- 
tect the  rights  of  an  assignee,  they  have  no  hesitation  in  dis- 
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missing  this  application,  as  they  feel  no  dis [losition  to  extend  albavt, 
their  juricdiction,  in  the  cxerciso  of  their  equitable  powers,  to  October,  1889» 
investiir<ite  ihc  riLHits  of  parties  respecting  justices' jiulgrnLnts,  ^"p)^^ 
"when  involved  in  the  intricacy,  doubt  an  uncertainty  which  \ 
belongs  to  thk  «aae»  Tlie  motioii,  tfaerofoiet  is  denied  witk 


Ro09  and  otbers  ra*  The  Matob,  ALDfeKmir,  4ce«  af  * 

New-YorL 

Tbi  corporation  of  New*York»  by  an  oidniaiiee  pnmd  Under  an  or. 

the  5th  May.  1838»'onlaiDed  «*tbat  a  bulk-bead  be  built  in  ^^t^^ 

and  aeroM  the  slip  or  basin  at  the  foot  of  Spring-stroet«  on  ^^^■^lll'^'^l 

the  westerly  ttne  of  Weat-stieet ;  and  that  the  space  between  ing  up,  altering 

Hmt  preeent  bolk-head  and  the  one  to  be  built,  be  fiUed  in  on- ^^"^""^t^ 

der  such  dire<itioos  as  shall  be  given  by  the  street  commis-  aoMseBment 

sioner  and  one  of  the  city  surveyors,*'  and  appointed  asses-  jj^** 

sors  to  make  an  estimate  of  the  expense,  and  lo  make  a  just  the  369th  eec- 

and  equitable  asMSsment  thereof,  among  the  owners  or  oc-  }Sitiye*totlS 

cupants  of  nil  the  houses  and  lots  intended  lo  be  beneiitted  c>*y»  ^ 

thereby,  in  proportion  as  nearly  as  niii2;lit  be  to  the  advantages  y^^^^y  be. 

which  each  should  be  deemed  to  acquire.    An  assessment  ^^'"f'^K  ^« 
,        ,  .  ,  .       ,  ,  -  corporation  is 

was  made,  winch  was  apportioned  ainonc^st  the  owners  ot  pqnally  liable 

lots  on  jSpring-street,  as  £ar  east  as  Clark-street,  and  amongst  ^  *«»eMnicnt 

M  too  propoV' 

the  owners  of  lots  on  the  streets  intersecting  Spring-street,  ty  of  mdividu. 
half  way  to  the  next  street  north  and  south  of  Spring-street  ^idtng*^^ 
except  that  a  certain  tract  of  c^round  lying  between  8piuig  the  sutute  dt. 
and  Canal-streets  and  West  and  Wasbiiigton-streets,  was  not  ^  ^ 
subjected  to  assessments  for  any  portion  of  the  expense  ;  and  expense  of  As 
it  was  alleged  that  a  lot  bdongmg  to  one  Geoige  Watkids,  iy-  Sin'TSfClU 
Ing  upon  West-street  at  the  ncvth  eonier  of  Sprii^«strset,  ^^^^ 
had  not  been  subjected  to  an  apportionment  of  sndi  expense ; 
nor  was  any  portion  of  such  expense  assessed  upon  Canal* 
street,  althoiigfi  it  heads  partially  upon  ifae  slip  at  the  loot  of 
fipring-street  T*he  &cts  appeared  in  a  return  to  a  eertiM' 
ri,  made  by  the  mayor,,  d&c.  of  the  city  of  MeW-York 
Vol.  IlL  49 
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MLBAKYf       D.  Lord,  junior  J  for  relators.    The  principle  upon  which  the- 
assessment  is  made  is  erroneous,   h  is  made  on  the  aasiimpK 
tion  that  the  improvement  was  directed  by  the  common  coun* 
Mft         «f     ^  pursuance  of  the  authority  vested  in  them  by  the  SMTtk 
iCSrMk.  iectioa  ctf  the  act  relative  to  the  city  of  New*¥ork,  (Stetutei^ 
voL  %  p.  445,)  which  authorizes  tho  commoii  oouncil  to  pass 
CNNliiiances    for  filling  up,  altering  and  amending^  of  all  pub" 
lie  8b*p8  in  the  cHy."  The  autbority  conlemd  by  this  see* 
tion  is  fof  the  promotion  of  tbe  poUie  health  of  the  city an£ 
the  expense  of  fiUii^  up,  alterii^  or  amending  a  slip  is  to  be 
bome^  one  third  thereof  by  the  common  ooundl,  and  the  res- 
idue fay  the  persons  in  theTieinity  i«ho  maybe  benefitted 
thereby,  (§  269.)   Admittnig  tbe  ivork  to  be  of  Ibe  cbarao 
ter  authorised  by  tbe  S61^tk  section,  tbe  assessment  ought  to 
have  extended  to  Canal-street,  and  not  been  confined  to 
Spring-street ;  nor  ouglu  the  tract  between  Spring  and  Ca^ 
nai  streets  (on  which  a  public  imrktjL  is  erected,  belonging 
to  the  corporatiuiis)   to  have  been  exempted.   Indeed  it 
should  have  borne  the  whole  expense. 

The  work  stiould  be  considered  as  done  under  the  220th 
section  of  the  act  wliidi  auihorizes  liie  common  council  to 
lay  out  regular  streets  or  whaives,  and  from  time  to  tune 
to  lengthen  and  extend  the  same.  The  ordinance  virtually 
extended  West-streetf  and  the  expense  ought  to  liave  bectt 
borne  soleiy  by  the  proprietors  of  land  adjoinii^  or  nearest 
and  opposite  to  tbe  street  or  wharf,  in  psoportioa  ta  the 
Iraadthof  their  several  lotsb  22a.> 

R.  Emmet,  for  the  corporation.  The  proceeding  in  thif 
,1  case  was  under  the  2G7th  and  2G9th  sections  of  the  act.  The 

work  was  the  "  filling  up,  altering  and  amendino;^  a  public 
sHp."  The  primary  object  was  the  iniprovemeol  of  the  slip, 
and  though  tlie  extension  of  West-street  was  the  result  of  the 
.work,  such  extensbn  ms  but  a  consequence,  and  not  the 
object  originally  contemplated.  The  proceedings  tbere&re 
.should  not  have  been  under  the  220th  and  SSUst  sections. 

It  is  not  pretended  that  one  ihM  of  the  expense  had  not 
been  paid  by  the  eorporation»  but  it  is  said  that  in  addition 
thereto  they  should  have  been,  assessed  as  tbe  owners  d'thfr 
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profwjrty  on  w  hich  the  market  stands.    This  proposition  is  albant, 
denied.    Tbe  charge  of  ane  third  of  the  expense  of  filling  up, 
altering  or  anicndin?  a  sh|i,  is  imposed  as  a  fixed  ratio  la  be 
borne  by  the  coipuratiou,  whether  they  hold  propeFty  u\  ilie  v. 
▼icinity  or  not.    It  h  a  commutation  in  lieu  of  ail  other  ^^^l-^!^^ 
■charges  and  asse^f^ment^,  and  estabiiflhed  tO  preveal  dsputea 
'.as  to  the  extent  of  llieir  hahiliiy. 

t  The  common  council  have  a  right  to  make  an  aiterftUOB 
'in  a  slifH  as  ^ell  for  the  benefit  of  navigjSitkMi  as  for  the  pgih 
: motion  of  the  public  health.  If  nol  «k>iie  solely  ^or  the  pro- 
•  aiotioo  of  Uie  public  health,  k  does  not  necessaiily  fottow 
(hat  «fl  yrfperty  equally  near  lo  tike  §Hp  should  be  aes^s^. 
.The  pfoperly  in  Canel-steeet  was  exempted  beoaum  k  -bed 
fUa  emi  terdmt  to  hear  of  a  nmilac  ahacaeter,  to  defray  whiob 
rihe  pfopef ty  m  Spriqg-Btreet  oontilhtttad  qothiig. 

.  By  the  Court  The  aseessment  in  this  case  was  correctly 
made  under  the  268th  section  of  the  act,  (2  R.  K  p^  44si) 
but  in  the  application  of  the  principle  the  assessor  e  red. 

.  By  this  section  it  is  directed  that  in  aQ  cases  where  the  by- 
laws or  ordinances  (of  the  common  council)  shall  requixe 

.  any  thing  to  be  done  in  relation  to  the  011k^  up,  altera^,  or 

I  amending  any  of  the  public  slips  in  the  city,  the  corporation 
shall  cause  the  expense  of  sodiworlES  to  be  estimated  and 
assessed  in  the  same  manner  as  b  directed  By  the  act  with 
respect  to  the  paving  or  regulating  the  public  streets  in  tho 
eity,  except  that  one  third  of  the  ezpeoae  attending  the  samo 
is  to  be  borne  by  the  corporation,  and  the  residue  by  the 
persons  in  the  vicinity  who  may  be  benefitted  thereby.  The 
manner  of  estimating  and  assessing  tlie  cx[)ense  of  paviiig 
and  regulating'  the  jtnblic  streets  is  to  make  "  a  just  and  equi- 
table ass^'ssinent  thereof  aiiionc^  the  owners  or  occupants  of  all 
the  houses  and  lots  mtended  to  be  benefitted  thereby,  in  pro- 
portiuri  as  ix  arly  as  nMiy  be  to  the  advantage  which  ca\c\\  shal! 
he  dfemod  to  acquire.**  275.)  The  direction  given  to 
the  assessors  by  the  ordinance  of  the  ct>rp<3ration  was  in  con- 
formity to  thb  provision  of  the  statute,  but  the  assessors  did 
not  obey  it  when  they  omitted  to  assess  a  proportion  of  tho 
axpenie  oa  the  lot  owned  by  the  oorporationt  on  which  ths 
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Mn^et  te  btdlt  The  property  of  the  corporation,  if  benefit* 
ted  by  the  improvement,  is  as  much  the  subject  of  assess- 
ment as  the  property  of  individuals.  The  intention  of  the 
Jkfayor*<!tc  of  ^^'^'^^^'^  manifest,  that  the  property  in  the  vicinity  shall 
ii«f-)^oi|L  contrihiue  two  thirds  of  the  expense,  and  wheiiier  tliai  prop- 
erty belongs  to  the  corporation  of  the  city,  or  any  other  body 
corporate,  or  to  individuals,  is  immaterial.  The  (  liarge  of 
one  third  of  tlie  expense  to  the  corporation  in  improvements 
of  this  Jdnd  ii  made  by  the  statute,  without  reference  to  the 
owning  of  property  by  the  corporation  in  the  vicinity*  It  ii 
a  charge  upon  the  funds  of  the  city  generally,  in  cMisiqiieailB 
of  the  general  benefit  denved  iioai  the  improvement,  and 
tfie  proiM^aeonnqg  to  the  corporation  firom  whar&ge,  dso. 
ktt  this  mtpeot,  thetefofe,  tlie  a«ie«Bient  is  erroneom,  and 
mst  be  lel  a«ide«  As  to  the  lot  lyinig  upon  Watt  atnet,  fa 
the  north  ooner  of  Sprii^  street*  letunied  as  beloi^gizig  to 
Geofge  Watkina^  the  relators  have  mistaken  the  feet  That 
lot  if  tuaessed  as  No.  10,  fronting  on  West  street,  and  there- 
fore is  properly  onutled  from  the  assessment^  as  fronting  on 
Spring  street ;  on  that  stmt  it  is  designated  in  the  map  as 
No.  1 1,  and  no  assessment  appears  in  the  return  to  have  been 
made  on  it  as  No.  II,  which  probably  misled  the  relators; 
but  tlic  lot  having  l>een  assessed  as  No.  10,  it  would  havs 
been  erroneous  to  have  made  a  second  assessment  upon  it* 


or  nov-MmtaaATBD  oasia  or  ocroasa  tbbm, 


*  Mr.  Justice  Srn'UKTiK\ND  wu  prevented  fry  iiidi>poiiti<m  from  SttcndiSf 
eoort  during  the  greater  pari  of  this  term* 
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Jacksoit,  ex  dem.  Haveklt  and  wiibi  «*<  VBmtosu 

Taw  was  «i  aiitfam  of  fjectment  The  pbuMiflr  claiftied  prrv/rrr^ 
to  nearer  -the  equal  oadlvkted*  fourth  (Atlof  a  lot  of  kuBd  iBfSflonmnii' 
■male  k  the  dounlj  of  Saratoga.  Nioholas  Tiiichei^  the  j^^'die^^ to 
Matetnal  grandfather  of  the  wife  of  Harerly,  waa  the  owner  coimMiisooii. 
ofthebtrnqueslaon^andbyhis  last  WiU  and  tefCamenl  bear-  ^Z'Z'^ 
hag  date  30th  Jund,  1778,  devised  the  same  to  his  daughter-  ««rprHwv 
Margaret,  the  wife  of  John  Wemple.  Wemple  ard  wife  had  the'raie  '^JJht 
four  ch  Idren,  of  whom  th  e  Wife  of  Haverly  was  one.  Mar-  j^^'J'j'*  ^ 
garet  Wemple  died  12  or  14  years  before  the  trial,  and  John  c^ic  of  coua- 

Wemple  died  5  or  6  vears  before  the  trial.    It  was  proved 
.  ^  •  111  Bui  a  pcrnon 

that  the  defendant  had  acknowU^dged  that  he  had  purchased  mnowsycon- 

the  land  of  John  Wimple.    This  fact  was  sficwn  by  the  tes-  J*****^  ""^^ 

'  ^  the  counsel, 

timony  of  a  witness  wiio  was  present,  and  heard  such  ac-  pretent  at  a. 
kDOwledgement  when  the  defendpnt  was  stating  his  case  to  Son"ma2'to 
counsel,  the  witness  and  the  defendant  being  both  in  posses^  him  by  a  client 
aion  of  the  same  lot,  and  suits  having  been  commenced  against  tUtify!^^  ^ 
them  by  the  lessors  of  the  plaintiff  for  the  recovery  of  the  land,  where  a  p<>r- 
they  together  oaUed  upon  counsel^  in  which  mtehriew  the  te'ttn^^^ 


acknowledgment  was  made.   This  evidenee  was  objected  to 

hy  the  defendant,  but  the  objection  was  oTemiled  by  the  pre*  hi*  SiS^od. 

Mduurhldfla  law,  who  pro. 

J    o  ^  .      .  ^    .      ,  •    ^     «*.  .  ,     >»««d  give 

On  the  part  of  the  defendant  it  ifipearadr  tfaat  Niehdea  heiandtohim 
Vinchar,  in  his  ife  liM^  piomised  to  gm4h0  kt  In  queMm^  ^^J^: 
to  Wemple  and  wiS^i  tliat  Wemple^  (hiring  the  life  time  of  qoenUyby  wiu 
Visscher,  entered  into  the  possession  «f,  andnnied  the  tmT  to  ^ 
lot  The  defeiidam  had  faevimposieseiett  86  years  dahutng  y'H^  ^  «m» 

,     .  ,  .  ,  .   ^  held  in  un  ac- 

tne  lot  as  nis  own.  tion  of  eject- 

The  judce  at  the  circuit  ruled  that  Wennnlc  was  tenant  ^^^}  brought 

.       ,  ■•    1.  L-    J-  t        u  ,]  by  the  heirs  of 

by  the  curtesy,  and  that  on  his  disease  his  children  were  the  wife,  that 

eotiiied  to  the  possession ;  that  li  Wemple  entered  into  pos-     "-JSJ?""  ^ 

Uj(  ancestor  coi^ld  ni>t  he  pre«iimeJ. 

Notice  toquitnotMceMal7wheroth«roiiMtegaaMJin£K^allde^peet^^ 
aatiUidaisia  to  holdM  taaai. 
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ALBAvr,   Mfloo  of  the  lot  ttader  the  parol  permissioD  of  Viiicher,  he 

Octo^H r,  I89i.       ^  ^^ij^j  ^       ^  ^  defendant  having  entered  under 

j^rnd,  Wemple  stood  in  the  Bame  relation,  and  that,  under  the  dr- 
^^^^    coiDitaiHMi  of  the  ease,  the  delMant  was  not  entitled  to  Dot^ 

to  quit  ATerdk:twaaibi»dlbrtlie]4aintifl|  wUehwisnow 

moved  16  be  set  wide. 

M.  T,  Btfm4d$,  for  defendant  Confidenlial  eommmd- 
eatbns  to  attomeysand  oounwl by  tfaeir  cUentt  are  privilege 
.  ed ;  and  if  the  aHomey  or  couMel  eamot  betray  themt  no  • 
one  else  can.  Here  the  comminuGation  waa  made  to  ocni*- 
aeL  An  attomey'fl  clerk,  who  is  present  when  a  oommTU»- 
cation  is  made  to  his  principal,  cannot  be  examraed*  (11 
Com.  Law.  R.  460.  12  id.  85.  1  Peters'  Cir.  R.  MO.  6 
Esp.  113.)  The  rdation  in  wtuoh  the  witness  and  the  de« 
iendant  stood  to  each  other  at  the  time  of  the  cornnmnicationr 
ought  to  enthie  the  defaidant  to  the  protection  of  this  rule  of 
evidence. 

An  adverse  possession  ^vas  shewn,  Wcmple  entered  into 
possession,  previous  to  the  death  of  Visscher,  under  a  promise 
that  the  land  should  be  given  to  him.  A  parol  gift  is  as  effect- 
ual to  support  an  adverse  possession  as  a  parol  conveyance. 
(13  Johns.  R.  120.  6  Cowen,  632.)  Besides  a  conveyance 
•  '  may  here  be  presumed. 

If  the  defendant  could  be  consideFed  as  a  tenant  at  wiU|  he 
was  entitled  to  notice  toquit. 

,  •  D.  Carhf,  for  the  plaintifil  A  communication  intended  to 
be  coniidential,  should  not  be  made  in  the  hearing  of  third  per- 
aons.  Where  a  necessity  exists  that  another  should  be  niade 
.  privy  to  the  communication  between  the  client  and  his  counsel 
BBwhere  s^uUerpreter  must  be  resorted  to^  theie  is  reaaoa  id 
the  rule  for  extendii^  the  privi]i^$  not  dberwise. 

There  can  be  no  advene  possession  in  thb  case.  The 
property  'was  devised  to  the  wife  of  Wemple  in  1778.  8he 
•died  bot  .H  .yeanisiiioe.  Her  hnsbaad  could  not  hold  adverse^ 
iy  to  her*  nor  oould  any  one  darivini;  title  finom  faua  Theie 
is  no  feet  or  drcuinataiioa  OD  which  to  found  the  prssumplioD 
of  a  conveyance.  The  defendant  was  not  entided  to  notice 
to  quit  ' 
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By  ihe  Camit  Satagi,  Ch.  J.  The  oomnd  iuioMlf  can-  ALBAifr» 
not  diiclois  a  oonununcalion  made  to  Urn  hf  hk  ctioiit  rel*  OcMmv,  im, 
ative  to  a  caae  m  which  the  pehtion  of  cfient  aiKl  000^ 
ills ;  bat  thai  privikge  ia  oonfiiiad  to  ooiniielt  ta  ao  interpi^ 
tor,  and  periufM  to  the  derics  of  an  attorney  or  ooonsel, 
Ihongh  as  to  the  latter  the  cases  difier.   But  if  a  party  makes 
communications  to  counsel  in  preseoce  of  persons  in  no  way 
connected  with  the  counsel,  such  persons  are  boimd  to  dis- 
close what  they  may  have  lieai  d. 

The  fact  being  shewn  that  the  dclendani  lield  under 
Wcmple,  ilie  question  arises,  could  his  possession  be  adverse 
as  against  the  lessors  ^  I  think  not.  The  property  belonged 
to  WeniplL'  s  wife,  and  having  issue,  it  was  his  during  his  life; 
at  his  deadi  it  went  to  the  heirs  of  his  wifia*  Under  auci^ 
circumstances  the  possession  is  not  adverse. 

It  is  contended  tliat  the  court  are  bound  to  presume  a 
conveyance  by  deed  from  Visscher  to  Wemple  and  wife. 
Did  nothing  aiqpear  in  the  case  as  to  Vincher't  disposition  of 
the  lot  subsequent  to  bis  promise  to  convey,  perhaps  sooh 
presumption  tnigfat  legitimately  be  made ;  but  it  appearing 
that  the  promise  was  fudfiUed  hy  a  devise  of  the  ptopartjf  « 
the  court  cannot  presume  that  the  testator  would  have  made 
such  devise  after  he  had  given  a  deed  to  his  daughter  and 
her  hushand  The  presumption,  therefore^  is  the  other  way. 
The  judge  decided  that  Wemple  was  tenant  at  will,  and 
so  I  think  he  was  during  the  life  of  Visscher,  who  might  have 
dispossessed  hun  or  French  at  pleasure.  And  the  defend- 
ad  waa  not  entitled  to  notice  to  quit ;  1.  Because  he  had  dis- 
claimed any  tenancy,  by  claiming  to  be  the  owner  of  the 
premises ;  and  2-  Because  in  fact  when  the  suit  was  com- 
menced notiuiig  like  a  tenancy  existed.  A  iter  the  deatii  of 
Visscher,  Wemple  or  his  grantee  h[i(i  an  estate  for  the  Ufe  of 
Wemple,  and  at  his  dentii  the  property  vested  in  the  lieira  of 
Wemple's  wiie,  who  died  before  her  husband. 

The  plaintiff  is  entitled  to  judgment  ibr  one  fourth  port  of 
the  premises. 
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Uurd 

V. 


Pati£nc£  Uued  vs,  Jamss  Gr'aut, 

A  writ  ©f  rpjjjg  ^g^g  action  of  dower  unde  nihil  habet^  tried  at  the 
ku  habet  lies  Delaware  circuit  in  June,  182S,  beibre  tbe  Hon.  Jambs 
tS^te^Sf*5  one  of  the  circuit  judges, 

the  freehold.      The  defendant  pleaded  several  pleas,  one  of  which  was 
non-tenure.    The  demandant,  on  the  trial  of  the  cause, 
iukdiushcw-  proved  her  marriage  with  one  Joseph  Hurd,  hiR  death,  the 
ftndant*''w^s  posscssion  by  him,  during  his  life  time  for  several  years,  of  the 
i»iw»"lt  which  the  premises  demanded  were  a  part,  and  the 

wgi<^  proved  on  possessioti  of  the  preoiises  by  the  defendant  at  the  commeoo^ 
^^J^iF*J^^  ment  of  the  suit.  The  detiBodaQt  proved  that  the  premises 
another  wae  in  which  dower  was  elaimcd  was  an  unenclosed  wood  lot,  and 
ffiShoM/  the  records  of  the  county  clerk's  office  of  Dela- 

court  refuMd  wave  a  deed  bearing  dale  12th  March,  169(^  by  which  the 
^t^nuT^  *  defendant'Co^veyed  the  premises  in  which  dower  w&s  claun* 
ed  to  OM  JohttR.  Grant  The  jn^  rtiled  that  the  actkn 
Sbodd  huve  been  brooght  against  John  K.  Grant,  and  non- 
loited  the  plakiCiiri  to  set  aside  which  nonsqit  a  notioa  was 
nowmade. 

£^tmrwood  4*  Woodini^ge,  for  d9nianiimt. 
/.  A.  Spencer,  for  defendant 

By  tke  Courtt  Mabot»  J*  A  writ  of  dower  unde  nihil  ha- 
het  lies  only  against  the  tenant  of  the  freehold.  (Comyn'  Dig. 
Pleader  2,  y.  1.  Fitz.  N.  B.  148.)  It  has  been  adjudged 
by  the  court  of  appeals  in  Virginia,  that  a  suit  for  dower  can- 
not be  brought  against  a  tenant  from  year  to  year ;  that  it  can 
be  sustained  only  againi^t  the  tenant  of  the  freciiold  havmg 
the  inheritance,  or  an  estate  equal  in  duration  to  the  life  of 
the  demandant.  (I  Hen.  &  Munf.  268.)  The  freehold  of 
tlie  premises  in  which  dower  was  demanded  in  tliis  case  was 
shewn  to  be  in  a  person  other  than  the  defendant,  and  the 
defendant  had  not  even  the  actual  p^uiession*  The  motion  to 
set  aside  the  nonsttit  must  be  deniwL 

BCotion  denied. 
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Jackson,  ex  dm,  Thomas,  vs.  Tibbits. 

Thi8  was  an  action  of  ejectment,  tried  at  tlie  Oneida  cir-  JJ^JJ^  * 
cuit  in  April,  1828,  before  the  Hon.  Nathan  WiLLiAwa,  one  wmmnted  by 

of  the  circuit  indices.  the  evidence  in 

~  an  action  un- 

Tbe  defendant  was  the  tenant  of  the  lessor  of  the  plaintiff  der  the  «ut. 
ofataoem  stand  in  the  village  of  Utica.    He  entered  into 
possession  on  the  29th  May,  1827.   No  particular  time  for  diet  for  the 
which  he  was  to  hold  was  agreed  upon,  nor  was  the  rent  fa*  ^^^^ 
ed  between  the  parties.  In  the  month  of  November,  1827,  authori7rd,  \n 
the  defendant  eat  through  a  partition  in  the  second  story  of  ^>,cti^^r 
the  houses  and  placed  'a  door  leading  into  a  bedroom,  and  ^^f^J[^ 
put  a  wmdow  in  the  door  of  the  cellar  kitchen.  These  ahef^  m?f» 
ations  were  made  without  the  permission  of  the  lessor;  but  ^^^^^^ 
mstead  of  being  injurious,  were  beneficlhl  to  the  premise*  MiiiipUB> 
The  defendant  daily  passed  the  premises,  and  was  frequent-  ^^'^ 
)y  m  the  honse,  and  received  various  payments  on  account  wMwot  Hi* 
of  rent  between  August,  1827,  and  February,  1^8.   Thii  ^^l^diord! 
aoi!  was  commenced  in  February,  1828,  to  recover  the  pos-  wlc «  fctMt. 
session  of  the  premises,  on  the  ground  of  the  tel^anis's  iiaving  ^^^^  iig^: 
forfeited  his  interest  by  the  commission  of  waate.  !yi**o'*'^ 

The  judge  charged  the  jury  that  the  cutting  through  the  tkmto  theju^ 
partition  wall  and  puttint?  in  a  door,  ami  the  other  acts  of**.  f»*«"»h» 

*  .  1    •  wlirthcr  the 

the  deieiidant,  being  done  \vith'  »ut   the    j>ei  rnissiom  of  the  acta  done 


lessor,  worked  a  forfeiture  of  tlie  (iefendnnt's  riffhts  as  a  ten-  *" 

^  cial     to  the 

ant,    unless  such  forfeiture  had  been  waived  by  the  les-  plaintiff**  in. 
sor ;  and  as  to  such  waiver  he  directed  the  attention  of  the  /| 
jury  to  the  evidence.   The  jury  found  a  veidiot  for  the  plain-  ^  waate  be 
tii^  which  was  now  moved  tote  dst aside.  r™°d««llk^ 

O.  p.  KirkktnUt  fdr  defendant  The'  dfltedmt  "vras  a  ten-  demiae^^j 
ant  from  year  to  year,  and  if  the  act  done  were  considered  ^  "^^^^ 
tsoste,  it  would  not  worii  a  ibifeituie^  but  only  subject  the  booaa  •»  £». 
Mfty  to  hA  aotioo  of  waile^  (1  R.  L.  6ft.'>  ITtsifsbthat  ^ 

'  ••         «••       waste  !■  com. 

wUeh  does  a  peivMUifliit  iajittj  l»  te  inhentaiiee^  (7  Jofani. 

!  ,  ,  •  > 


Digitized  by  Google 


■I  TUB  MlfMIU  COUn 

ixAANT,  ass, and  eaaut  citod ;  )  andthov^  m  16  Johns.  R.  4S4,  itii 
Hud  that  the  tenant  cannot  nnder  pvetenoe  of  adyantage  to 
the  reversioner^  change  the  nature  of  bitfldiiiga,  it  b  insisted  . 
thst  here  90  sneh  ghange  wee  made.  The  alteration  did 
not  render  the  house  less  cony^ifent  for  a  tavern,  but  on 
'  the  contrary  made  it  more  convenient.  But  whether  the 
act  amounted  to  u?a5te  or  not,  should  have  been  subiuiticd  to 
the  jury.  Besides,  if  there  was  a  forfeiture,  it  was  waived  by 
'  tf)ip  receiptor  rent 

H»  R.\  Stfj}-rs%  for  plaintiC    In  cases  of  injuries  to  farms,  ! 
it  is  proper  to  submit  to  the  jury  the  qiK^stion,  whether  or  not 
the  acts  complained  of  are  of  a  perruancMt  injury  to  the  inheri- 
tance ;  but  this  is  not  nccrssary  where  the  injury  is  done  to 
a  dwelling  bouse.   Can  it  be  allowed  to  a  tenant  to  alter  the  j 
plan  of  a  house,  to  new  model  it»  to  break  do^o  partitioDS»  1 
to  convert  chambers  into  bedrooms,  or  to  make  a  tavern  of 
a  private  dwelliiig  house  ?  Whether  injurious  to  the  inhentr 
'  anoeor  not»  it  is  tpostt,  and  the  Jandlord  is  entitled  to  recov- 
ar  the  thiii|^  wasted ;  not  a  door  or  a  ^odow,  but  the  hooae 
itself,  it  being  an  entarety.    The  acceptance  of  rent  is  no 
waiver*  untess  the  rent  accrued  subsequent  to  the  act  done» 
andis  reoeived  hf  the  landlord  with  a  M  knowledge  of  the 
facts  of  the  case* 

Btf  the  Court,  Masctt,  J.   The  very  term  waste  implies  the 
idea  of  detriment  to  the  landlord  or  reversioner.    The  party 
who  recovers  for  it,  wl^en  he  brings  his  action  of  waste,  not 
only  recovers  the  locum  devashim,  but  treble  daniatres.  With- 
out damage,  it  would  seem  that  tiiere  could  be  no  waste :  in- 
deed, Blackstone  defines  waste  to  be  whatever  docs  a  lasting 
■  damage  to  the  freeliold  or  inheritance.    (2  Black.  Comm. 
281.    See,  also,  Rnc.  Abr.  tit  Waste  c.)    It  cannot  be  pre- 
tended that  the  tenant  has  committed  waste  in  this  case  by 
:  converting  the  premises  to  purposes  diflkrent  kom  those  for 
•  which  they  were  demised. 

If  the  action  bad  been  under  the  statute  for  waste,  and  the 
d^sndant  had  pleaded  no  waste  committed,  the  jury  woidd 
not  have  beenanthoriaed  to  find  a  verdict  fiar  the  plaintiflS  on* 
less  thegr  had  been  satisfied  that  the  acts  complained  of  as  > 
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wmpngadiQUtotfaeeilitfBoftliepiyii^  Tlw«n-  albant, 
denoe  would  not,  I  tUnk,  hm  wmii^       a  fUii«,  and  ^^^^^^^ 
if  not,  the  judge  eixed  in  iwtnifiriqg  Ihe  jury  thtt  the  Mlt  jISm 
complained  o(  beiqg  done  withool  tiie  pennianon  of  the  let*  jll^ 
WOT,  woikad  a  fodbUnie  of  tlie  detedanlfs  intaiait  At  leaa!, 
be  flhould  |iavo  iubmitted  the  testinMHr|r  to  the  jury  to  deliiw 
mine  whether  the  acts  done  were  io  fact  prejudicial  to  the 
plaintifTs  property  in  the  premises. 

But  on  the  assumption  that  the  acts  did  amount  to  wastes 
the  right  of  the  tenant  to  the  whole  premises  was  not  forfeit-  ' 
ed.    Tlie  forfeiture  would  not  extend  beyond  the  house,  and 
1  have  very  great  doubt  whether  it  would  include  the  whole         •  ' 
of  it    Sheppard  says,  "That  the  phiintiff  in  this  suit  (action 
of  waste)  if  he  recover,  shall  recover  treble  damages  and  the 
place  wasted,  that  is,  if  it  be  the  whole  housc>  the  whole  . 
house  ;  if  it  be  one  or  two  rooms  sparsinif  those  rooms ;  if  it 
be  in  a  dose,  so  much  of  the  dose  as  is  wasted.^  (Faitliful 
Couii8eUor»  553.    Lord  Coke  says,  .^If  waste  be  done  in 
houses^  so  ,many  rooms  shall  be  recovered  wlierein  there  is 
waste  done ;  but  if  waste  be  done  iparnm  throughout,  aQ 
shall  be  recoTered*"  (Ca  Lift  54  a.) 
^     is  not  neoessary  to  examine  whether  the  iacts' warrant 
tne  inference  that  the  plaintiff  waived  the  finrfeiture^  if  it  was 
ever  incurred,  or  assented  to  the  alterations  relied  on  as  ev^ 
denoe  of  waste.  The  proof  did  not,  in  my  opinion,  warrant 
the  position  taken  by  the  judge  m  his  chaige  to  the  jury,  and 


New  trial  granted. 
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ALBANY, 
Octobrr, 


Where  thf  er.  Thi3  was  an  action  of  assumpsit,  tried  at  the  Oswego  cir- 
JJSS  ""ii  cuit,  in  December,  1827,  before  the  Hon.  Natham  Wii^ 

lowordcFfnic.  MAM3,  CDC  of  the  qitCUlt  judgCS.  , 

^^^TOtw"^  (leclaration  contained  the  common  money  counts* 

Bhr^Ti,  arui  it  The  defendants  pleaded,  1.  Non  assumpsit ;  2.  Non  assump 
pntt  ^Sfinna!  uifra  sez  aonos ;  and  3.  An  insdvent  dbcharge  under 
lively  that  the  the  act  of  1813,  obtained  d7tfi  April,  1818.  The  plaintiff 
2!£u»!^£i  took  issue  upon  the  second  plea«  and  to  the  third  replied  a 
tiUedtoracov  promise;  which  the  defendant  denied  by  a  r^oinder. 
er  on  bit  On  the  trial  of  the  cause  the  plaintiff  claimed  to  recover  upon 
Tiw  mormi  ob.  ^^"^  pfomissory  notes,  three  bearing  date  11th  Aogustt 
iig&ti<mmtiiif  1817,  amounting  together  to  the  sum  of  #133,50,  and  a 
X  hJ'^^ob!  bearing  date  7th  November,  1815,  for  tlO.se  ;  and 
i^ned  an  in.  to  prove  the  notes,  offered  in  evidence  the  insoheiU  papers  of 
'  »  defendant  on  file  in  the  clerk's  office  of  the  county  of  Osk 
good  consider,  wego  ;  which  Were  objected  to  by  the  defendant,  but  receiv- 
S^uenTpmml  ^  ^7  P^^S^'  '-"H  these  papers  it  appeared  tluit  the 
iae  to  pay  *  defendant  in  the  account  of  his  creditors,  acknowlf  lijed  his 

Apromifleto  indebtedness  to  the  plainlift'  in  tlie  sum  of  $173,00,  but  omit- 
*  St^^^^  ^  consideration  of  such  indebtedness ;  the 

€\\mWv  valid  as  plaintiff  was  a  pMitli^ning  creditor ;  among  the  affidavits  of 
c  petitioning  creditors  presented  to  the  judge  who  nrnnted  the 

The  onii<isifrn  defendant's  discharge,  was  the  affidavit  of  the  plaintiff  stating 
t»  *5Sr^''S!i  ^®  defendant  to  be  indebted  to  him  in  the  sum  of  $173,06, 
cause  or  con.  and  describii^  the  notes  now  clnimcd  to  be  recovered ; 
lihMiiSoht»S^  ^  plaintiff  was  appointed  one  of  three  assignees  of  the 
to  hifl  estate  and  effects  of  the  insolvent  The  plaintiff  proved  the 
22?^  #il  loss  or  destruction  of  the  notes*  not  being  able  to  find  them 
AvuLiccbo.  ^^'^^  ^  papers  on  the  most  diligent  search.  A  son  of 
f«Mm?ui  of  the  plaintiff  also  testified  that  on  a  similar  search  amongst  the 
p^ticuiarsand  papers  of  his  &tfaer,  he  had  been  unaUe  to  find  them, 
ywaaeed  wffl  The  plamtiff  then  offered  to  prove  the  new  promise  of  the 
^Ltaftb^  defendant  to  pay  the  note  subsequent  to  the  granting  of  the 

MB  iiM  insolvent  discharge.  This  evidence  was  objected  to  on  van- 
!aud  ts  afe 
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The  moral  obligation  of  the  defendant  to  pay  hia  debti»  was 
a  good  conrideratkm  for  the  new  promise.   (Cowp,  290, 644. 

7  Johns.  R.  87.    14  id.  178.    1  Chitty's  PI.  40,  nole.) 

The  fact  of  the  plaintiff  having  been  a  petitioning  creditor 
and  assignee,  cannot  vary  his  rights.  The  equitable  duty  to 
pay  a  petitioning  creditor  is  as  strong  as  to  pay  an  opposing 
creditor.  In  either  case,  the  debt  is  due  in  conscience,  and 
the  new  promise  revives  the  remedy. 

Tli'^re  was  no  variance  between  the  bill  of  particulars  and 
the  pr  »  (f.  At  all  events,  the  p)laintiff  was  cntileJ  to  recov- 
er under  the  count  of  insimul  computassent  upon  the  defeod- 

VoL.  Ill  44 


CMP  nS  iTAra  09  MEW^HQKE, 

mm  gronndt  i  l.  That  the  plaintiff  was  not  entitled  to  leoover   alb  any, 
upon  bit  notes,  without  shewing  that  they  were  md  negotiable  i  ^t^^^^i^^^* 

That  thepJaintifi^Tiavii^beeiiapetkiomiigop^^ 
diidiaige  of  the  defendant  aa  an  imohtent  debtor»  hia  qgfat  ol 
action  waa  forever  gone»  and  there  was  no  oonddeimtion  for 
the  new  promise;  and  8.  That  there  was  a  yariance  between 
the  hill  of  particularB  served  on  the  defendant  and  the  proof 
produced ;  in  the  bill  the  notet  being  described  aa  beating  In* 
tereat  from  thdr  date,  and  the  proof  not  supporting  the  8tat»> 
ment  The  judge  overruled  the  objections;  reserving  the 
questions,  however,  for  the  decision  of  this  court  The  plain- 
tiff Uicn  proved  the  new  promise  by  several  witnesses,  and  the 
jury  found  a  verdict  for  liim  for  $292,16,  allowing  interest 
from  the  date  of  the  defendant's  account  presented  to  the 
judge  with  his  petition. 

/.  A.  Spencer,  for  plaintitf.  The  demand  was  conclusively 
shewn  by  tiie  affidavit  of  the  plaintitT,  adopted  by  the  defend- 
ant on  presenting  his  petition  for  a  discharge*  and  acknowledg- 
ed in  his  account  of  creditors. 

The  existence,  contents  and  lose  of  ihe  notes  being  shewn, 
the  plaintiff  was  entitled  to  recover^  it  not  appearing  that  the 
notes  were  n^;oUabkf  or  had  been  endorsed.  If  such  wero 
the  fectSythey  should  have  been  shewn  by  the  defendant  (10 
Johna.  R.  104.)  Where  it  did  appear  that  the  note  was  n^ 
gotiablct  the  plaintiff  waa  not  aoflbrod  to  recover.  (8  Coweii» 
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ALBAVT,  atlf B  accoant  of credhon,  adusowledging  an  iodebtadoen  inar 

October.         gpedfic  8Um. 

The  difloharge  was  imtf  in  the  defendanf  ■  mitt^ 
the  cameandooiiMderation  of  the  plaintiir'B  dela.  (ENatutesy 


&  Xi.  JSdiMrdSv,  for  defendant  The  affidvrit  of  the 
tiffaocompanying  the  huolTent  papers  waa  UMdmusible  en- 
denee.  The  plaintiff  was  thai  aJlowed  to  eitablMi  fab  damand 
by  his  own  oath. 

It  was  not  shewn  that  the  notes  were  datrcyed;  they 
terefore  may  be  lost,  and  in  the  hands  of  a  third  person,  wh» 
may  compel  payment.  If  negotiable  and  lost,  the  plaiotifT 
cannot  recover  upon  them.  (SCoweii,  303.)  In  the  absenoj 
of  proof  ot  the  negotiability  of  a  note,  the  court  permitted  a  re- 
covery in  10  Johns.  R.  104:  but  the  opinion  in  that  case 
seems  to  be  based  upon  the  peculiar  circuinstances  of  tlie  par- 
ties. Til©  reason  of  tlir  decision  in  3  Cowen,  303»  b  opposed 
to  the  plaintiflTs  recovery  here. 

The  plaintiff  having  been  a  petitioning  creditor  for  the  dis- 
charge of  the  defendant  as  an  insolvent  debtor,  is  ditrerently 
situated  from  a  creditor  who  did  not  petition.  The  debt  of 
the  latter  is  discharged  by  operation  of  law ;  that  of  the  former 
by  voluntary  release.  By  his  act  the  creditor  virtually  ag^reed 
that  if  the  defendant  mi^ht  be  discharged,  he  would  aooept  a 
dividend  of  Ids  estate.  The  debt»  therefore,  is  gooe^  and 
there  is  no  consideration  to  support  the  new  promise. 

The  papers  produced  did  not  shew  that  the  notes  drew  m- 
taiest:  there  waSi  therefe're«  a  variance  faetween  the  bill  of 
perticolirs  and  the  proo£ 

UnB  Cmurif  SAVAOBiCkJ.  Slight  variancea  batweeo 
the  bill  of  particulars  and  the  evidence  will  not  be  regarded* 
The  true  rule  on  the  subject  seems  to  be,  that  variances  ars 
immaterialt  unless  they  are  calculated  to  mislead  the  defendant 
Such  an  eflect  could  not  have  been  produced  from  the  daim 
of  interest  in  this  case;  the  objection  was  therefore  properly 
overruled. 

It  did  not  appear  wlujtiicr  the  notes  were  negotiable  or 
not.   it  seems  to  have  been  decided  in  this  court,  (10  Johns. 
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R.  104,)  that  where  a  note  is  shewn  to  he  lost  or  destroyed,  albant, 
and  the  fact  does  not  appear  whether  it  was  HLguiiable  or  ^^'•••••■t  l^** 

not,  ilie  court  will  not  piesunie  it  to  have  been  negotiable; 
but  if  it  appears  to  be  negotiable,  the  plaintiff  cannot  recover 
in  a  court  of  law.  (3  Cowen,  303.)  The  plaintiff,  there- 
fore, having  shewn  the  existence  and  amount,  and  loss  or 
destruction  of  the  notes,  and  it  not  appearing  that  they  were 
negotiable,  he  is  entitled  to  recover,  unless  he  is  barred  eU 
ther  by  tlie  Statute  of  iimitatioos  or  the  defendant's  dis- 
c  harge. 

That  the  plaintiff  was  a  petitiomiig  creator  and  assignee  of 
the  defendant  in  his  insdveot  proceedings,  can  place  him  in 
no  worae  condition  than  any  other  creditor  oi  the  insolvent 
Where  an  insolvent  debtor  receim  a  valid  diacbatge  nnder 
the  statute,  he  is  legally  exoneiated  from  the  payment  of  faif  < 
antecedent  debts*  but  the  moral  obligation  remains.  This 
obligation  is  a  sufficient  eonsideratiott  for  a  new  prom> 
iae.  (Cowp.  890,  «»4.  7  Johns.  R.  87.  14  id.  176.  1 
Chltty,  40  n.) 

The  pronuse  in  this  case  "was  abundantly  sufficient  It 
was  a  message  to  the  plaintiff  that  the  defendant  would  pay 
him  lus  debt  and  all  he  owed  him  in  a  few  days.   This  was 

enough  in  reference  to  either  the  plea  of  the  statute  or  of  the 
discharge.  As  to  the  discharge,  however,  it  appears  that  the 
insolvent  had  neglected,  in  the  account  of  his  creditors,  to 
state  the  consideration  of  his  indebtedness  to  the  plaintiff. 
This  omission,  by  the  act  of  1817,  renders  the  discharire  ab- 
solutely void.  1  am  of  opinion,  therefore,  that  none  of  the 
objections  are  well  taken,  and  that  the  plaintiff  is  entiUed  to 
judgment 
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ALRA VV, 
October,  1^29. 


McLachlan  w.  Wsiobt. 

^vll,  rpa  morf-  Ereor  from  the  New-York  common  pleas.  This  was  an 
•f^Jj^^ywM  trover,  broqght  by  McLachlan  against  Wright  for 

•zccatcd  by  a  the  takii^of  twoborses,  two  drays  and  the  harness  of  the  same^ 
«tock^n^Lii!S  ^  plMure  wagon  and  harness,  mx  or  seven  ke^  of  beer» 
&.nd  the  Qton.  and  several  empty  bogsbeads  and  barrels.  The  property  was 
imd*^i^^^!  virtue  of  executions  on  judgments  ki  &vor  of  Wr^t 

ed  that  hv  .vu  against  one  Bacon.  On  24th  Novembert  1827,  Bacon  (a 
^l^^'2S!twt  biewer)  bei^g  indebted  to  McLacfalan  in  the  sum  of  ilfiSS, 
^edatcoT  Uio  execttted  to  him  a  mortgage  of  liis  stock  of  beer,  malt  and 
STiSaMe!  bopa^  together  with  the  brewing  utensils^  hogsheads,  barrels 
•H^r''''  the  brewery ;  and  mduded  in  the  mortgage  the 

tiMw  in  hto  articles  above  enumerated  taken  by  the  defendant,  together 
Zt^h^'^"L  household  fumitoie  and  moveables  in  his  dwellii^ 

hrMotfinwdfai  hoose  adjoining  the  brewery.  The  mortgage  was  to  be  void  on 
af  '  t£,''^^-  payment  of  the  sum  of  $1523  on  or  before  the  24th  May,  1828, 
ty,  but  ttnd  and  a  stipulation  was  contained  in  it,  thai  Bacon  was  to  remain 
ofituatMoiuto  ^-^  ^^^^  4uiet  and  peaceable  possession  of  the  property,  and  in 


...    ?      the  full  and  free  cnbyment  of  the  same  until  dctault  should 

Mldf    that    A  ,  I  I  r     I  mi 

reidictof*  jo- he  made  m  the  payment  of  the  money.    The  property  mort- 
"^in^*^  boi  S^^*^^        worth  about  i>3000.    Bacon  was  involved  in  debt 
na  fidetofiha  in  the  fall  of  1827;  the  mort  i^n  ^fi  was  executed  to  secure  Mo 
J  Lachlan,  and  to  prevent  tho  otlu  r  creditors  of  Bacuu  from 

waa  right,  and  '  ^ 

the  court  af.  tailing  hls  property  and  breakuig  up  his  business.  After  the 
mant^  eoimd  'W'^r^g*^^©  continued  in  possession  and  carried  on  busi- 
on  snrh  vcf.  ness  with  the  knowledge  of  McLachlan  as  he  had  done  be- 
^^dwq^  to       i°  name,  buying  and  selling  without  accountiog 

t^orjon  the  to  McLachlan  or  being  required  so  to  do ;  McLachlan  being 
cauae  wma  ok  frequently  in  the  brewery,  but  never  mterleri^g  in  the  bun- 
ifi*^^^'''^    nm,  or  intimating  that  he  had  any  control  over  the  pioperty ; 

AO  one  beii^  known  by  the  workmen  in  the  brewery  as  the 
ciwner,  or  aa  having  any  datm  to  the  property  eioept  Bacon. 
In  the  month  of  March,  1688»the  propearty,  Ibrthe  taku«  of 
which  the  action  was  brought,  was  levied  upon  by  the  diiee- 
tfon  of  the  deiiNMlant  and  add.  The  judge  in  his  charge  to 
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tlw  jwy,  leil  it  to  tban  to  dotanniM  whethnr  the  tnuMBdm   alb  any, 
'  WM  hona  Jide  or  &  mm  eonrer  to  pioteet  tli8.  proporty  froni  October,  1P29. 
th«  creditors  of  Baooo;  and  mitnicted  them  that  H  wae  jJ^^Swi 
^CMtioMble  whetbar  anKnrtgage  of  goods  and  ohatlols  could 
bo  a  lisB  vqpoQ  such  pioperty  udIoss  it  was  takon  possessian  ^nc^ 
of  fay  the  mortgagaa.  That  this  caae  was  aol  like  thai  of 
Btol  JSGpAm «  (SCoweOp  IWj  inwhiofait  did  not  a|^ 
pear  thai  the  aortgagoe  had  aeoer  baen  m  possesaoo^  aiid 
that  the  dreanataiioes  of  this  case  wm  oloariy  disdqgoishp 
able  from  that,  and  did  not  come  within  the  principles  ostein 
lished  by  it  The  jury  fowid  for  the  deiendant»  on  which 
judgment  was  entered.   The  cause  was  now  Imnight     on  & 
bill  oi  exccp lions. 

/.  A^S^enoer,  for  the  piaintiflT  in  error.  Tliechaigeof  the 
judge  was  erroneous,  and  directly  calculated  to  mislead  the 
Jury.  Had  it  appeared  that  the  property  taken  by  the  do- 
fodant  had  be^  acquired  by  Bacon  subsequent  to  the  mort« 

gage,  aud  was  not  a  portion  of  that  conveyed  to  the  phuntiC 

the  jury  might  have  been  warranted  in  finding  a  verdict  for 
the  dcfentiaai ;  but  under  the  evidence  in  this  case  the  ver- 
dict was  entirely  unauthorized. 

Ketehamf  for  defendant  in  error.  ^ 

By  ihe  Cmuif  Mamht,  J.  The  judfs  in  the  ooort  below 
intended  to  oonfiim  his  charge  to  fho  law  of  the  case  of  Bis* 
sal  T.  BophmMf  (a  Cowen,  196,)  but  he  mistook  m  snppoo- 
ing,  as  he  seems  to  have  dona,  thai  the  mortgagee  in  thai 
caae  had  been  in  the  aetnal  poasesswn  of  the  artioies  nofC* 
gaged.  It  wiH  appesr  from  a  critical  ezamioatioii  of  tho 
fiusts  of  that  case,  that  Hopkins,  the  mortgagee,  netser  had 
the  actual  possession  of  the  property  in  dispute.  Other  ca- 
ses are  to  be  found  in  the  books  similiar  in  this  respect  to 
Bissel  V.  Hopkins.  The  circumstances  of  tluit  case  were 
considered  sufficient  to  repei  the  prima  facie  evidence  of 
fraud  arising  from  the  continuance  of  the  possession  of  the 
mare  in  Dryer,  the  original  owner.  In  the  case  before  us, 
I  discover  no  circmstances  to  evince  the  bona Jid&i  of  Ba* 
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ALBANY*  con's  possessioD  of  the  fwoperty  after  the  transfer  to  the  plain- 
Oetober,  1899.  ^  Xhe  &ct8  appear  to  me  to  warrant  the  verdict  Bacon 
was  embarraaad;  the  transfer  of  the  property  was  kept  se- 
^  cret,  even  from  those  in  his  employnient  $  he  not  only 
had  the  potieiaoQ  of  the  property,  but  used  and  disposed  of 
it  as  the  absdate  owner.  No  better  reason  can  be  assigned 
for  its  contbuanoe  in  his  possession  after  he  had  soM  or 
inortgaged  it  to  the  pkintifl^  than  must  have  existed  in  every 
case  where  this  continuance  of  possession  has  been  adjudge 
ed  fraudulent  Although  the  charge  of  the  judge  may  be 
objectionable,  the  verdict  was  right,  and  the  judgment  ought 
not  to  be  disturbed.  (2  Wendell,  596.) 

Judgment  affirmed. 


HoLLET  VS.  D.  Mix  and  L  L  Clute. 

^^•"Iff^  This  was  an  action  for  false  imprisonmont,  tried  at  the 
imment  will  lie  .....  , 

against  an  of-  Schenectady  circuit  in  January,  1828,  betore  the  iion.  WiL- 

iI!J!itin  ^"^^^  ^'  ^^^^  circuit  judges. 


a  cnminsii  In  June,  1827,  Stephen  Mix,  a  brother  of  the  defendant 
where^^Sey  ^*  obtained  from  E.  L.  Davis,  Esq.  a  justice  of  the 

combine  and  peace  of  the  county  of  Schenectady,  a  warrant  against  the 
flraoT  ft°puiy  plftintifi*  on  a  chaise  of  having  felonously  stolen  "a  ten  dollar 
EccuMdbyop-  bank  bill.  Stephen  Mix  was  deputed  to  serve  the  Warrant 
his  fean.  »!.  and  Went  in  pursuit  of  the  plaintiff,  whom  he  overtook  on  the 
bein  th^  csnal  a  low  miles  west  of  Schenectady;  and  having  lost  the 
cuBtodyof  tha  waiiant,  he  only  lec^uested  the  plaintiff  to  return,  which  the 
v^d  w^!  plftutiff  lefiised  to  da  Stephen  Mk  then  obtained  another 
fud,   inasd  warrant  from  L  L  Van  Epps,  Esq.  another  justice  of  Scbe- 

tipon  ft  chaiye 
of  felony. 

An  oiTMf  of  ft  felon  may  be  jtutified  by  any  jMnwi  withoat  worrtMi;  iriiaUmr  Amm  be 

to  obtain  one  or  not,  if  a  felony  has  in  fact  been  coramitted  by  the  pfr^on  anrRti*d. 

If  an  innocent  person  ie  arrested  upon  smpicion  by  a  private  individual,  such  individual  is 
mauit  tf  >  fcjpttritMiB  Iwl  comanttad,  waii  thaw  waa  wmm 


faiRajiiMiBlMlooauniltadtaiM  tl^  wm  wMo—bto  gramd  to' 

But  li  no  felony  m  committed  by  any  one,  and  a  private  individual  arrest  without  warrant, 
■Mhinwt  is  illegal ;  an  «(fi€tr,  hoirmrv  tvoold  be  JwliliMl  if  he  aetod  upn  iaftinnlfaaliam 

mother  which  ho  had  r^npon  to  irly  nn. 

In  an  action  for  JaUe  impnmmment  agauist  two,  where  several  damages  are  given,  the  plain* 
Hffmay  com  the  im^pilarity  by  ottarinf  s  imB*  frotfui  sgMiiit  mm,  aad  ludiif  judgiant 
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nactady  cotmty,  <hi  ibe  same  charge,  which  was  imad  alt? ah y, 
i^ainst  John  Doe,  the  name  of  the  plaintiff  not  being  known  ^'-'^^>^'^^^' 
by  the  complainant,  and  deKvered  to  the  defend.-uit  Clote^ 
wfaowaa  informed  by  Stephen  Mix  that  the  plaintiffhad  atol* 
en  a  leo  dollar  bill  bekn^^  to  D.  Mix,  the  other  defend* 
ant  Clnte  and  Stephen  Biix  ponued  and  overtook  the  plain* 
tiff  When  they  did  OFertdBe  him,  Stephen  Mix  said  be 
wanted  the  plaintiff  as  a  witnen  m  relation  to  a  ten  doUar 
bOl  dropped  in  a  taOot^s  shop  hi  Schenectady ;  bat  Cluito^ 
the  constable,  did  not  hear  this  remark.  Clute  arrested  the 
plaintiff,  and  carried  him  before  the  justice  Van  Epps,  where 
tlie  plaintiff  staled  his  name,  and  the  justice  altered  the  war- 
rant by  inserting  his  name,  and  then  re-delivered  it  to  the 
constable.  The  plaintiff  asked  permission  to  go  to  Schenec- 
tady to  settle  with  the  defendant  D.  Mix,  or  to  obtain  coun- 
sel. The  justice  directed  the  constable  to  keep  the  plaintiff 
incustoiiv  until  the  next  morninfj,  wiien  he  would  l)c  tried  bv 
a  special  sessions  ;  but  he  appointed  no  time  or  place  for  the 
holding  of  the  sessions,  nor  did  he  designate  or  summon  any 
justices  to  associate  with  him  in  holding  the  same,  nor  did 
the  complainant  or  the  constable  make  any  inquiries  respect- 
ing it  This  justice  heard  no  more  of  the  matter.  The  con> 
stable  Stephen  Mix  and  the  plaintiff  then  proceeded  to 
Schenectady,  and  went  du^tly  to  the  shop  of  the  defend- 
ant D.Mix,  who  told  the  plamtiff  that  the  matter  could  not 
be  settled,  and  directed  the  constable  to  take  the  plamtiff  to 
the  justice's  office  to  be  tried  accord'mg  to  law*  The  consta- 
ble, instead  of  going  to  the  juatice^s  office,  took  the  plaintiff 
to  a  taTem,  where  he  was  followed  by  the  defendant  D.  Mix. 
The  coDsteble  and  the  plaintiff  went  into  a  badt  room  to- 
gether. D.  Mix  did  not  go  with  them,  but  whilst  they  re- 
mained in  the  room,  walked  in  the  hall  of  the  house.  Tiid 
constable  came  out  of  the  room  and  handed  to  D.  Mix  ten 
dollars.  Whilst  the  plaintiff  was  detained  at  the  tavern,  E. 
L.  Dnvi^:,  Ks([.  thejnstiro  who  issued  the  first  warrant,  re- 
peatedly told  tiie  constable  and  D.  Mix  to  bring  the  plaintiff 
before  him  at  his  office.  He  was  not  brought.  The  consta- 
ble told  justice  Davis  that  Mix  had  got  his  money  and  he  his 
costs,  and  Mix  confessed  that  the  plaintiff  had  given  him 
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ALBANY,    eleYen  dollars  to  settle  the  matter.    Evidence  was  given,  la 
Ootober,  1829.  support  of  the  chaise,  that  a  felony  bad  been  coauxiiUed»  but  i| 
entirely  failed  to  establish  the  fact. 

The  evidenre  being  closed,  several  objectioiii  were  urged 
to  the  plaintiff's  right  to  recover,  which  were  overruled  by 
the  judge,  who  chained  the  jury  that  the  warrant  iiiued  by 
justice  VaD  £ppe  preTioui  to  the  inaertioo  of  the  name  of  the 
pbuntiff  was  no  protection  to  the  officer ;  that  aa  officer  hat 
no  authority  to  arrest  a  person  upon  a  criminal  chaine  without 
warrant  and  upon  informatbn  ooly»  esoept  in  oases  whem 
tfaereisnot  time  toobtama  warmnt,  and  where  an  esoape 
would  take  place  unless  the  arrest  was  made ;  but  that  m  this 
casst  there  being  sufficient  time  to  obtain  a  warnunt*  the  coo* 
stable  was  not  justified  to  arrest  upon  inibrmatioa  That  if 
the  jury  believed  that  the  defendants  acted  in  concert  in  taking 
the  plaintiff  into  the  back  room  of  the  tavern,  and  that  they  ia- 
tcndcd  to  keep  him  in  custody,  and  to  work  upon  his  fears  for 
the  purpose  of  extorting  money  from  him,  they  were  both  lia- 
ble, and  a  verdict  ought  to  be  rendered  against  them.  The 
jury  found  for  the  plaintilf,  and  assessed  damages  acrninst 
Clute  at  six  cents,  and  against  Mix  at  $2^  The  cause  came 
before  the  court  on  a  bill  of  ezceptioDS* 

A,  C,  Paige,  for  defendants,  moved  to  set  aside  the  verdict 
The  plaintiff's  remedy,  if  any,  was  by  action  on  the  case  for 
a  malicinnn  prosecution,  or  for  oppression  hi  tlie  execution  of 
the  warrant.  Trespass  will  not  lie  agamst  an  o^erfor  aoar- 
rest  made  on  information  that  a  crime  has  been  committed, 
although  no  warrant  is  issued.  (1  Chitty's  Crim.  Law,  12  to 
18.)  An  arrest  may  be  made  on  a  warrant*  though  the  name 
of  the  person  charged  is  not  inserted  in  the  process,  (id.  32, 
33.)  The  defendant  Mix  did  not  interfere  in  the  anest  of  the 
piaintifl^  nor  is  he  chargeable  with  his  subsequent  imprison 
ment;  what  h^  did  was  after  a  l^gal  warrant  was  in  ihs 
hands  of  the  officer,  and  in  aid  of  Idm.  The  charge  of  the 
judge  was  errooeous. 

H.  12.  iStorrSt  for  plaintiff.  No  one,  not  even  an  officer, 
can  arrest  without  warrant,  where  a  crime  is  charged  to  have 
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been  committed,  unless  there  is  no  time  to  obtain  it.  (2  Haw-  albany, 
kins,  b.  2  ch.  IS,  ^  11.)  The  plaintiir  was  arrested  on  a 
warrant  against  John  Doe,  The  snbsor|uent  alteration  of  it 
by  inserting^  the  name  of  the  plainlifT  did  not  justify  the  pre- 
vious unlawful  arrest.  But  allowing  the  process  to  have  been 
regular  the  abase  of  ii  by  the  constable  and  the  other  de- 
fendant, in  extorting  money  from  the  plaintiff  under  pretext 
of  a  charge  not  pretended  to  have  been  substantiated  at  the 
trial,  dcpriTed  them  of  the  protectkm  which  they  otherwise 
might  have  been  entitled  ta 

The  pitfindir  leote  to  emef  a  noOt  prmqui^  to  the 
defendiM  Gllitb,  the  jiEiry  having'  severed  in  die  dMixakgBM  as* 
eessed  by  them.  There  can  be  no  eeveranoe,  even  where^ 
ibe  plea^  ai  in^fhis  case,  ai«  seveiral.  The  appiicatieii  oMiy 
benMUle  Bo^,  in  tl^  same  manner  as  if  Ifie  postsa  were  now' 
retnrtted.   (5  Biurr.  2790.   l  Sannd.  907,  n.  2.) 

^Bjf  the  CmtrU  Savaab,  Ch.  J.  There  is  oertanly  an  i» 
accuracy  in  the  chal||B  of  the  j^dgoi  ae  etaled  in  the  biU  of 
escaptlens.  The  juffge  m  represented  as  lyi^g  down  the 
famd  propositioni  that  a  ihlon  can  in  no  case  be  meeted^ 
irithoot  warrant,  when  there  is  time  to  obtain  one*  My  un:* 
derstandiiy  of  the  law  is,  that  if  a  felooy  has  in  ihel  bee& 
ooromitted  by  the  person  anested,  the  anresi  may  be  jost^ 
tied  by  any  person  without  warrant,  whether  there  is  time  to 
obtain  one  or  not  If  an  innocent  person  is  arrested  U}X)n 
suspicion  by  a  private  individual,  sucli  individual  is  excused 
if  a  felony  was  in  fact  committed  and  there  was  reasonable 
ground  to  suspect  the  person  arrested.  But  if  no  felony 
was  committed  by  any  one,  and  a  private  individual  arrest 
without  warrant,  arrest  is  illegal,  though  an  officer 

would  be  justified  if  lie  acted  upon  information  from  another 
which  he  had  reason  to  rely  on.  These  principle  will  be 
found,  substantially,  in  1  Chitty's  Crim.  Law,  15. 

The  case  of  Samuel  v.  Payne  and  otikers,  ^ouglass,  860|) 
auppocta  the  distinctioa  in  the  above  proposition*  la  that  case 
a  search  warrant  was  taken  out  1^  Hjdl»  one  of  ]tba  dtkadr 
ants,  upon  a  charge  of  theft  ;<  but'  the  warrant  did  not  au- 
thorize the  arrest  Tlie  ^oods  were  not  iouadr-but  the  flain- 

VoL.  in.  45 
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ALBANY,  lif       anNCid  and  catnid  Mom  »  magiiHate  «Bd 
dia^  Oq  tliB  tM        MftoflfiiM  hU  do#n  flit 

^  able  p#p1»Ue  groomt  of  mlpidoa  may  justify  apprdhaadtoy 
Ihe  aaapacltd  peraoo  alal  eatryii^  fain  bafbta  a  magistiaieii 
but  if  m  fialony  has  been  comonttad,  aooh  ureat  can  not  ba» 

juBtified  by  any  body.  The  court,  however,  ihoaght  the  rule 
too  narrow,  and  said  that  if  am-  person  charge  another  with 
felony  and  desire  an  officer  tu  tuke  him  in  ciislody,  such 
charge  will  justify  the  officer,  though  no  felony  was  <»mrnit- 
ted :  but  the  pciiion  making  such  ciiurge  will  be  liable.  And 
upon  a  new  trial  a  verdict  was  found  a|;aiast  Hall,  but  in  fa- 
vor of  the  otiicers. 

A  fiimilar  decision  was  made  in  Hohhs  v.  Brausconib  and 
otkerSf  (3  Gamb.  420,)  where  the  plaintifi^  had  been  impro- 
parly  arrested  upon  a  charge  of  feloof  where  no  felooy  waa 
oommitted.  For  the  defendants,  the  case  of  Samuel  v.  Pat/ne 
was  relied  on  and  a  nisi  prius  dediiion  of  Mr.  Justice  Buller, 
Jtt  which  ha  heid  that  If  a  peace  officer  of  his  own  head 
tekea  a  person  into  cuatody  on  suspicion,  he  most  prove  that 
there  waa  aueh  a  crime  oommitted ;  but  if  be  leceivea  a  per- 
aon  mto  cuatody  on  a  charge  prefoied  by  another  of  feloiiy 
or  taveaefa  of  the  peace,  then  he  ia  to  be  conaideied  aa  a  mere 
oondoit,  and  if  no  felony  or  breach  of  the  peace  waa  com* 
mitted,  the  peraon  who  preferred  the  charge  alone  ia  anawer- 
abla."  Lovd  Ellenborougfa  aaid  llua  role  appeared  to  be 
ieaaonab1e>  and  that  injuriooa  conaequenoea  might  felbwif 
peace  officers,  under  such  circumstances,  were  personally 
responsible,  should  it  turn  out  tliat  in  point  of  law  no  felony 
had  been  coinniitted. 

It  was  not  contended  upon  the  trial  tijat  a  felony  had  been 
committed;  an  action  would  therefore  lie  against  Stephen 
Mix,  but  not  against  the  constable  Clute,  provided  the  arrest 
was  made  with  rt  bona  fide  intention  of  bringing  a  supposed 
offender  to  justice.  Thus  far  there  is  no  evidence  ngainst 
David  Mix ;  and  had  the  case  stopped  here»  a  verdict  ibr 
the  defendanta  afaould  have  been  directed. 

The  warrant  against  John  Doe  did  not  authoriae  the  ar- 
neat  of  any  penon  othar  than  John  Doe.  It  waa  altered  by 
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€l  4te  pregent  plaintifi^  and  iImii  tt  wai « 

^^isttlication  for  aJl  subsequent  regular  at  ts  of  all  concerned 
in  its  execution.  At  this  stage  of  the  proceedii^s  a  shade 
of  suspicion  is  cast  upon  the  bona  fides  of  the  whole  transac- 
tion. The  justice  directs  the  constable  to  take  the  suppo^d 
cniprit  to  Schenectady  for  trial,  but  did  not  attend  for  that 
■purpose  nor  take  nny  steps  preparatory  thereto,  nor  couid 
in  f  ict  any  trial  be  had  within  48  hours,  unless  by  the  con- 
sent of  the  accused.  It  was  the  duty  of  the  justice  to  in^ 
taken  the  exanaoatioil  of  the  person  brought  before  him ;  in- 
'  stead  of  doing  so,  he  sent  him  to  SchenecCady.  When  there* 
the  defendant,  D.  Mix,,  ilirected  the  conttable  to  tako  iam 
before  juBtioe  Davii^  who  bad  istued  the  lint  wanrant,  and 
Ihejuttbe  ga:fethe  aance  direotkm;  bat  the  oonitaMe  want 
to  a  tavein,  and  so  did  ti»  defendant  Wol,  and  wfaib  iSm 
ooDfltable  was  probably  frightening  the  prkRwer  m  a  baek 
rooin,  the  defendant  Miz  was  waHdpg  the  halli  wahug  As 
result  of  the  eonfeienee  between  the  opnstsUe  and  the  prii*' 
oner.  He  gave  no  ftuther  orden  to  go  before  the  jnrtiee, 
and  when  the  constable  gave  him  ten  dollars,  be  said  na 
more  about  the  impossibility  (>f  a  scLtlement  It  was  in  refer* 
encfi  to  these  facts  that  the  judge  charged  the  j^iry,  that  if  the 
object  of  the  two  defendants  was  to  extort  niouey  from  the 
prisoner  by  working  upon  his  fr  ars,  they  were  liable  in  this 
action.  In  this  i  think  the  judge  was  ris^ht.  Had  the  con- 
stable performed  his  duty  by  taking  tiie  phiintifi' before  a  ma- 
gistrate he  would  have  been  justified  ;  but  iiavinij:  lent  him- 
self, according  to  the  finding  of  tlie  jury,  to  the  unholy  pur* 
pose  of  oppression,  he  lost  the  protection  which  the  law 
would  give  htm  in  the  discharge  of  his  official  duty  and  became 
a  trespesser,  and  so  did  David  Mix  who  acted  ineoncevt  wkh 
hnn.  There  is  no  reason,  therefere,  for  granlSiy  a  new  tK« 
aL  And  as  thm  can  be  but  one  asiesmenl  ef  teagM^ 
the  plauitiff  is  permitted  to  enter  a  notk  promqui  against 
Ctute,  and  perfect  judgment  against  Mix.  This  pinctlee 
is  justified  by  the  cases  dted,  (1  Saund.  307,  a  2,)  and  the 
feasoQ  there  given  seems  to  be  soond;  that  as  this  aetfon' 
is  several  as  well  as  joint,  and  as  the  pkintiff  might  originali* 
1^  have  commenced  his  aelioii  sgaHial  one  My^  so  tSt^  '. 
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ALBANY,    verdict  he  may  dcct  to  take  his  damages  against  either  of 
October^l829.        .  ^j^^  "where  several  damages  are  givea,  the  plaintiff 
may  cure  the  irregularity  by  entering  a  noife/?rose^ui  against 
all  but  one,  and  take  judgment  against  him  alone.    (6  T.  R. 
199.) 

The  motion  for  a  new  trial  is  denied,  and  leave  is  given 
to  the  plaintiff  to  enter  a  TioUe  prosequi  against  Clute  upon 
payment  of  his  costs. 


Dox  and  Mbrcek  v^.  Dev. 


Agrcemenu  This  was  an  action  of  assumpsitf  tried  at  the  Seneca  cir- 
mra  independ.  ^^^^      ^pj.j]   jg^p  before  thc  Hon.  Daniel  Moselt,  one 

ent  where,  on  '  ,   ^       ^  - 

the  one  iwnd  of  the clrcuit  judges.  • 

an  wticlc  of    rpj^p  action  was  founded  on  a  contract  in  these  words  :  "  I 

merchandize  is 

(told  and  a-  havc  this  day  sold  to  John  L.  Dox  <fe  Co.  twelve  hundred  and 
Ki;red°o^rf!l  eighty  bushels  of  first  quality  merchantable  wheat,  to  be  de- 
mand, and  on  Hvercd  on  board  of  boats  at  or  near  the  store-house  of  David 
ment  iudeflr.  Brooks.  in  the  town  of  Romulus,  at  any  time  the  said  Dox  & 
red  until  five       jy,ay  require  after  the  first  day  of  April  next ;  and  am  to 

months    after  n  iii  i/. 

the  date  of  thc  rcccivc  for  the  same  seventy  nvc  cents  per  bushel,  on  the  first 
contract.  An  September  next,  and  have  received  one  dollar  on  ac- 

actton  m  such  ^    »  -mr        i  •  ^M-  IV 

case  may  be  count  of  the  same.  Geneva,  March  26th,  1828.  (Signed) 
thTJ^tddit!  ^^^'^  ^"^  underneath  it  was  written  this  memoran- 

cry  ofthc  arii.  dum :  "We  agree  to  the   above.     (Signed)  John  L.  Dox 

cle     although  «_  »i 

not  demanded  *^  ^O-       *.  .•  .    .    .  , 

until  after  thc       •         *  'O        f*'  -   •  h  i  f  v-. 

time  stipulated 

for  tbo  pa3nment  of  the  money ;  and  performance  on  llic  part  ofthc  plaintiff  need  not  be  averr«d. 

The  non-payment  of  the  tehoU  consideration  is  no  excunc  for  the  non.j)crfonnance  of  a  con- 
tract,  where  a  part  is  received,  unluM  it  clearly  appears  that  thc  payment  of  the  whole  consid. 
cration  waa  a  condition  precedent. 

In  declaring  in  aammpnt  for  thc  breach  of  a  contract,  it  is  not  necewary  to  set  forth  thc 
payment  of  a  part  of  thc  consideration,  admitted  by  thc  contract  to  have  been  received. 

^for  where  the  contract  is  to  deliver  on  demand,  is  it  necessary  to  alle^  the  precise  day  of 
the  demand ;  the  day  not  being  material. 

In  assessing  the  damages  for  thc  breach  of  a  contract,  the  jury  may  allow  intertMt  by  way 
of  damaget. 

A  verdict  in  assumpsit  for  an  amount  exceeding  the  damages  claimed  in  the  declaration,  is 
no  cause  for  a  new  trial. 

Where  such  verdict  is  foimd,  the  plaintiff  will  not  b<'pcnnitted  to  amend  his  declaration  br 
increasing  thc  damages,  unless  he  abandons  his  verdict,  pays  the  defendant's  coats  of  thc  thai 
and  of  resisting  the  motion,  and  consents  to  a  new  trial. 
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Thi&  deckratkm  cowtahwd  three  counts;  in  tfav irtt  eMMt»  4UiAirr» 

the  contract  was  truly  set  forth.   The  oonsiderstion  alieged  ^^"^'^ 

for  ihe  promise  of  the  defendant  was  the  promise  of  the  plain*  j)^ 
tiffiito  accept  aad  receive  the  wheat,  and  to  pay  for  it  at  the 
rate  or  price  specified  in  the  contract,  without  averring  the 
payment  of  tlie  one  dollar  mentioned  in  the  contract  as  part 
of  the  consideration  of  the  promise  or  acfrecmnnt  of  the  de- 
fendant ;  and  a  request  was  stated  to  have  Ijeen  made  after  the  « 
ist  day  of  April,  to  wit,  on  tha  20th  day  of  August,  1828,  for 
the.  delivery  of  the  wheat,  and  a  readiness  averred  to  receive  it    '  * 
The  plaintifis  proved  the  contract,  a  tender  on  the  tigbleenth 
day  of  Septenbw,        of  the  stipulated  price,  a  demand  <^ 
tftie  wknrt  <Ni  the  twentieth  day  of  September,  1896,  the  nfa^ 
ad  on  tiie  ptrt  of  the- defendant  to  deihrer  it  under  the  contractf 
end  that  the  value  of  wiient  on  thedayoftlw  deandmi 
ti;9»perbiitbeL 

Thoflimlifi  rating  MMy  upon  the  inteonnt  defr^ 
iantioo,  the  defletylant  -novod  that  they  be  nonnitod  te  a 
▼erianoe  between  that  eoont  and  the  proof:  1*  In  that  the 
oonat  did  not  aver  the  payment  of  one  dollar  ipedied  in  the 
eontfaetaa  part  of  the  eoneideration  ol  the  defendanlfepepin- 
ise  ;  and  2,  That  the  dennnd  of  the  wheat  wee  «f  erred  to 
hare  been  on  the  20th  August,  whereas  by  the  proof  it  was 
shewn  not  to  have  been  ma  le  until  llie  20th  September.  The 
motion  for  a  nonsuit  was  deuied. 

The  judge  charged  the  jury  that  a  sufliieient  tender  had 
been  proved  to  entitle  the  plaintiffs  to  recover;  that  they 
were  entitled  to  the  value  of  the  1280  bushels  of  wheat  on  the 
day  of  the  fiemand  ;  and  that  the  jury  mi^^ht  allow  interest  by 
wav  of  damages  if  they  thought  proper  so  to  do.  The  jury 
ibund  a  verdict  for  the  plaintiffs  for  $1670,92  damages. 

The  defendants  now  moved  to  eet  aeide  the  verdict  on  a' 
caeemader  and  the  plaintiffb asked  leave  to  amend  the  declara- 
tion by  hicrBanni;  Ae  damagea  dsmanded  from  #1000  to 
#20001 

■        ■  ^ 

B,  Ifwiieii,  for  defendant  The  tarn  of  one  dollar  ntMed 
in  the  eontraet  to  have  hetn  received  by  the  defendatit« 
iotttUDg  a  part  of  the  eonridemtion  of  hie  pnanlie^  and  being 


1 


ALBANT,  a  UMteiW  partof  the  caiilmet»  t»  htm*  femli*  ftfwnd. 
o^i^^im.  wiiefQa  proiiiiiettlbandedoiiievml4iiM^ 

"'S^    all  mmt  be  ftveraed.   (I  CtilieB,         f'T.iL^m)  Tka 
^      proof  mwet  cerreyoiMi  iriththe  dedaralioiir  andafaiiaia 
^*     IwtweeB  the  contract  daolanxl  on  ftndtfaatfiRmd  at  tha  trial 
SatataL   (Douglass,  666.   10  Johns.  R.  416.) 

The  defendant  was  not  bound  to  deliver  the  wheat  until 
demanded.  The  plaiatiils  were  therefore  bound  to  aver  and 
prove  a  demand.  They  averred  a  demand  on  the  20ih  Au- 
gust, but  (lid  not  prove  it  to  have  been  made  autil  tiie  )U)th 
September,  On  the  dav  averred  in  the  declaration  the  plain- 
tiffs'cause  of  action  had  not  accrued.  There  wa?,  therefor^ 
a  rriaterial  variance  between  the  declaration  and  the  proof 

The  money  having  become  due  accordmg  to  the  terms  of 
the  contract  previous  to  tl^  demand  of  the  wheat,  the  pay- 
ment of  the  money  became  a  amdition  precmktUt  and  tlia 
pbibtiA  were  bound  to  have  arerred  io  their  declaration  pay- 
ment, or  a  temier  or  a  readiness  to  pay.  (12  Johns.  R.  209. 
8  id.  907.  1  Salk.  171.)  Had  the  wheal  been  demanitod 
pnvicnia  to  lat  September,  the  defiandaot  woohl  Jiave  bean 
ebl^^  tofaftve  looked  to  hia  cootxaet  for  Usieinedj ;  but  the 
demand  havii^  been-  poatpooed  until  the  money  became  due^ 
the  delivery  of  the  wheat  and  the  payment  of  the  money  were 
ooncunent  acta,  a^d  the  plaintifi  having  fiuled  to  pay  on  the 
latSeptember,thedefendantwaadifldiaiged.  Hewaanotboond 
to  keep  the  wheat  for  the  plaintiffi  after  tb^  day.  (8  Johna. 
R.  257.  18  id.  850.)  A  subsequent  tender  would  not  help  the 
plaintii&. 

The  judge  erred  in  instructing  tlicjury  that  they  ought  al- 
low interest  on  an  unhquidated  demand  by  way  of'damages; 
and  tlie  verdict  is  erroneous,  being  ibr  a  greater  amount  than 
ia  claimed  in  the  declaration. 

jBI  F.  R.  Sdiermerham  ^  B.  Whiting  for  plaintifis.  The 
consideration  for  the  promise  of  the  defendant,  was  the  prom- 
ise of  the  plaintifis  to  pay  per  bushel  for  the  wheat.  The 
acknowledgement  in  the  contract  of  the  receipt  of  one  ddlar 
could  have  no  other  effect  than  a  recipt  of  so  much  money  &0k^ 
endorsed  on  the  coniraci  would  have  had. 


Digitized  by  Google 


OIL  %a£,  STAX£  OF  HEM-YOSLK.  ^59 

nmtmM  TIm  dadantioit  vrers  a  demmid  a^ter 
of  April,  and  states  the  day  of  the  demand  under  a  sciUcgL 
Tl>e  precise  day,  therefore,  need  not  \xi  proved.  -  f 

The  promises  were  independenl,  and  Uie  enforcement  of 
the  defendaiU's  promise  did  not  depend  upon  a  previous  per- 
fornnance  by  the  piaimiffs.  iiither  party  was  entitled  to  his 
action  on  a  failure  by  Uie  opposite  party  in  the  performance 
of  his  agreement.  (1  Saund.  320,  a,  note.  1  Salk.  174.  6 
T.  R.  570.  Strange,  569.  2  Johns.  R.  145,  272.  10  id. 
90,  204.)  Besides,  here  was  an  absoliUt  sale  of  the  wheat; 
by  the  payntent  of  the  one  dotiar,  the  property  passed  to  th» 
piaintiflk  The  defeadani  waa  at  liberty  to  we  for  the  stipu- 
lated price  withoHl  em  twaiteriiy  the  wheat .  (6  T«  R.  409* 
1  aayML  320,  a.  nole^ 

A  trndmr  of  the  money  waa  not  neoenary ;  but  if  neoamk 
Tft  the  tender  made  la  ihia  eaaa  waa  watkmA. 
'  Aa.to  the  iMaraK^  the  jadgjd  correetly  inalniclBd  the  juiy 
thai  they»  u  Ifaeir  ^acn^sm,  might  allow  it  by  way  of  duhi^ 
(iJehoa.  IL  815^  8  id.  300.  8  id.  440^) 


By  the  Courts  Marcy,  J.  It  was  contended  on  the  trial 
and  is  insisted  here,  that  there  is  a  fatal  variance  between  the 
first  count  of  the  declaration  and  the  agreement  produced  in 
support  of  it,  because  in  dedariti^  notice  is  not  taken  of  the 
one  dollar  stated  to  have  been  paid  on  entering  into  the  con- 
tract What  is  said  in  relation  to  this  payment  is  not  ja  sub- 
stantive part  of  the  agreement,  and  any  mention  of  it  in  plead* 
ing  might  therefore  have  been  dispensed  with  without  preju- 
dice to  the  party  setting  up  the  agreement  It  was  nothii^ 
more  than  an  acknowledgment  incorporated  in  the  agree- 
ment that  one  dollar  towards  the  consideration  had  been  paid. 

Another  variance  between  the  proof  and  the  declaration 
is  insisted  on  by  tlie  defendant  By  the  terms  of  the  con- 
tract, the  wheat  was  to  be  delivered  on  demand  at  any  time 
after  the  1st  of  April.  The  declaration  alleged  a  demand 
and  refusal  on  the  20th  of  August,  and  the  pi  (jot  does  not 
shew  a  demand  till  the  18th  or  20th  of  September.  It  is 
true,  as  contended  £?r.  by  the  defendant,  that  no  cause  of  ac- 
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fiaiMil}  bat  I  up|Hwhii  tei  it  ii  •  «Mko  t9  iiqtfMe* 
that  the  predsei^rtiiiwWthte  uteii  toak?  ptoae  ml  W 
i^peflMeii,  Iiii proving  the  hMfil|o#  ftMlviei»Jlto  fmrty  if 

ItMlieit  It  MMffioknlif  li»ilow  i»«im«f  a0li0»tflM^ 
flMe  befi>re  the  connnencemeiit  of  the  suit 

It  »  said,  on  the  part  of  the  defendant,  that  this  ii  a  ease 

of  mutual  and  dependent  promises,  and  that  the  plaintiffs  are 
not  entitled  to  recover,  they  not  having  averred  a  readineaf 
to  pay  aad  proved  a  teijder.  In  exposition,  it  is  asserted  Uial 
the  promises  are  independent ;  and  if  not,  that  a  sufficient 
tender  was  proved  on  the  trial.  It  is  indi^putablo,  that  where 
promises  or  agreements  arc  independent  of  each  other,  each 
party  may  have  a  right  of  action  before  he  lias  performed  on 
Ills  part.  No  readiness  is  avermi  on  the  part  of  the  plain- 
tiiis  to  pay  for  the  wheat,  nor  do  I  connsider  the  proof  a^es- 
tabhshing  a  legal  tender.  The  ohgeoliMi  of  the  defendant^ 
therefore*  to  Ihe  recovery  in  this  case  muel  paMil,  unless 
the  agreement  to  deliver  the  wheat  Is  ludepeodant  of  the 
agreement  to  pay  for  it. 

It  18  often  a  matter  of  great  difficulty  to  a«sertai&  the  ciiar* 
acter  of  contracts  in  leUtioii  to  the  distinction  of  their  being 
dqtendaU  or  intkpendmtt  and  a  solutiott  of  the  difficulty  is 
only  to  be  sought  in  the  Intentions  of  the  contracting  partisSf 
to  be  gathered  from  the  terms  used  by  them.  All  the  cases 
on  this  subject  were  exammed  by  Sergeant  Wlllhm)s»  in  a 
Dofe  to  Pttrdage  y.  Co2s»  (1  Saunds.  820,)  and  certain  rules 
are  there  laid  down  for  construing  contracts  with  refer- 
ence to  the  distinction  duw  under  consideration.  By  these 
rules,  which  arc  not  only  established  by  the  high  authority 
of  the  anji  jtator  on  Saunders*  reports,  but  are  adopted  by 
Mr.  Chitty,  (I  Chitty*s  PI.  313,)  all  duubt  as  to  the  contract 
in  question  is  removed.  If  a  day  be  appointed  for  the  pay- 
ment of  money,  and  it  is  to  happen  or  wkz^  happen  before  the 
thmg  which  is  the  consideration  of  the  money  is  to  he  per- 
formed,  an  action  may  be  brought  for  the  money  before  per- 
formance.  (1  Saunds.  820.  n.  4.)   Lat  this  rule  be 
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l^llMMiBb  TSkfb  wiliBnBf  6v  lbs  wbeai  wu  to  ho  piJd  on  albant» 
III*  lil      6eplBDdber»  ad  the  itbnt  mt  to  be  deMTerad  October,  im 
wfasn  dMHBdedi  dbr tbe  flm  of  April  iubeeodu^  the  dalo  ""d^ 
itf  iho  Mtooet  The  thing  to  be  peHbnned  as  the  ooiiBid«> 
mtioD  for  the  money  was  the  delivery  of  the  wheat;  andai  ^ 
it  wti9  opiioael  with-  the  porehaaers  to  demand  it  before  or 
o^r  the  noiiey  waa  to  be  paid,  the  day  for  the  payment  might 
happen  before  the  thing  to  be  performed.   The  wheat  was 
not  demanded  till  the  18th  of  September;  but  there  is  no 
doubt  ilie  defendant  might  have  sustained  his  action  for  the 
money,  if  he  had  seen  fit  to  sue  after  the  first  nm\  before  the 
18th  of  that  month ;  and  if  the  aprreoments  would  have  been 
construeti  in  dependant  Bs  to  one  party,  they  necessarily  are  so 
as  to  the  uther. 

A  part  of  the  consideration  (a  small  part  to  be  sure)  was 
paid;  and  it  seems  to  be  settled,  that  where  a  person  has  re- 
ceived a  part  of  the  coosidemUon  for  which  he  has  under^ 
taken,  to  do  soine  act,  he  cannot  excuse  himself  for  not  pei^ 
forming  it  becauae  he  has  not  received  the  whole,  unless  it 
dearly  appears  that  the  payment  of  the  whole  consideratkMl 
was  a  condition  precedent  to  the  performance.  I  do  not 
think,  as  the  defendant  eontendfl^  that  the  delay  of  the  plaii^ 
lifik  to  dctaand  the  wheat  till  after  iks  day  stipaSated  for  the 
payment  of  the  pnidiBse  money,  thereby  made  the  payment 
a  eonJitien  preoedent  The  origjuial  character  of  the  coik  ^ 
trsci  could  not  be  changed  by  the  dday  to  demand  the  artt* 
de  soldt  aa  loqg  as  the  r^ght  to  delay  was  seciored  by  an  es- 
pmse  itipelatKisL 

There  is  nothing  m  the  evidence  to  warrant  the  applica* 
tion  to  this  case  of  the  doctrine  of  the  case  of  Van  Benthuy- 
sen  V.  Crapsor,  (8  Johns.  II.  257.)  There  was  no  actual  re- 
fusal on  demand  to  pay  fur  the  wheat;  no  evidence  of  inabili- 
ty; no  unreasonable  delay.  There  was  nothmg  in  the  con- 
duct of  the  plaintiffs  that  sfi-w «  d  any  intention  to  rescind  or 
abandon  the  contract  on  their  part,  or  to  autliorise  the  de- 
fendant to  do  so. 

The  judcjo  did  not,  as  the  defendant's  counsel  seems  to  have 
understood  liim,  direct  the  jury  to  allow  interest  on  the  sum 
they  should  find  the  wheat  to  be  worth  after  the  de* 

Vouin.  4e 
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ALB  A  N  Y,  mand ;  but  in  ascertaining  the  pim^'u  daamgBB,  he  oteerved 
October,  \cy'2%  ^  ^^^^^  -^f       thought  ptofWT  frooi  the  Baliireor  the 

^^"^^  tniuaBtioiiyiiidtideintemtieanfterouimdu^gi^ 

ef  dunafsa.  There  wu  not  m  tfaii  netoarfc  enj  difeotieit 
^     watnry  to  kw. 

The  damages  lafal  in  the  deahntkMi  are  91000,  end  the 
verdict  OiOfO^  The  exoeaa  of  the  wdiet  beyond  the  dt*  ' 
tnagea  deimcd  is  one  of  the  grcMmda  on  which  a  new  tmi  k 
edted.  Wfth  the  eate  are  also  papers  hr  a  mothm,  on  the 
part  of  the  plaintiffs,  to  amend  the  declaration  by  increasing 
the  amount  of  the  damages  laid  in  it.  The  court  cannot  con* 
Bider  this  objociicnt  on  a  cnsc  made  on  the  part  of  the  deiend- 
ant,  with  a  view  to  obtain  a  new  trial,  because,  until  the  record 
is  made  up,  it  cannot  be  asccriaiiiMl  tliMt  the  [ilainliils  -will 
<daim  more  damages  than  tho  sum  sperificd  in  tin-  Herlaralion. 
They  have  a  riffht  to  rennl  llie  excess  found  by  tlie  lui  y  ;  hut 
if  they  should  make  up  the  record  nm\  take  jnfirrment  therein 
for  the  whole  amount  of  the  verdict,  it  would  be  error.  The 
motion  on  the  part  of  the  defeodani  far  a  new  trial  must  there> 
lore  be  denied. 

In  relation  to  the  piaintiffit'  motion  to  amend,  I  find  no  pes* 
cedent  Ibir  it  in  the  reports.  At  the  Jest  lenn  of  thii  oonrt,  a 
eimilar  nio6sn  was  denied  open  the  groand  that  soeh  an 
amendment  Wionld  be  imprc^ier*  wdthout  gmag  the  detedflot 
«n  epportonity  of  ledncuq^  the  damages,  which  on  the  trial 
hehad&oeoeaaontod%fayrenonefthe  modecate  amaNnt 
cialnedin  the  deaianrtioa.  CenaideannglfaecircnmBtanoeaof 
.  this  caae^  we  grant  the  motion  to  amend,on  cendition  that  ihi 
fdahilift  ^e  up  their  Terdiet,  pay  the  defendant's  coats  cf  the 
lBial«ndof  (hisimKtion>aad  connntto  nnew  tnaL 

Defendant's  moHon  for noaw  trial  deniBd.  Pkkiiff's  mo- 
tion to  nmend'gianted'on  lenns. 
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Kane,  impleaded  wiUi  others,  m.  Tue  People,        ^  Tiic  reoi»ie. 
Eeror  from  the  Oneida  oyer  and  tertnincr.    The  defend-  Thf  president 

I  r  I      1-  r   L     x^r  directo» 

ants,  being  the  president  and  two  of  the  rlirectors  ot  the  ylo-  of  the  Mtihnwk 
hawk  Turnpike  Company,  were  indicted  for  a  misdemeancir.  ^^rnpi^eCom. 
The  fact  charged,  in  which  the  offence  consiaied,  was  that 
the  road  of  the  company,  of  which  they  were  the  presideat 
and  two  of  the  directors,  was  and  had  been  out  of  repair  for  a  meanor  for  ev. 
length  of  time.  The  defendant  Kane  was  convicted,  and  the.  kwp^^^iTiwd 
otiters  were  acquitted.  A  fine  of  $200  was  imposed  upon  in  p»d  repair. 
Kane,  and  he  brought  a  writ  of  error.  inf  ^crwMi,  to 

The  Indictment  contains  two  counts.  In  the  first,  the  in-  g^'''^^''  |^ 
corporation  of  "  The  Mohawk  Turnpike  and  Bridge  Compa- 


ny," passed  In  1800,  for  the  purpose  of  erecting  a  bridge  ^^^^j.^''^^ 
at  Schenectady,  and  oonfttructing  a  turnpike  road  ftom  tkattktnaUt 
thence  to  Utica,  is  set  forth,  and  the  duties  and  liabilities  of  ^^om  i. 
the  president  and  of  the  directors  of  the  company  are  dcscrib-  joint  woA  ■er- 

ed.    It  is  then  averred  that  a  road  was  constructed  ;  that  Siioiwi 

gates  were  erected  and  tolls  collected;  that  the  road  for  a  moqnitttd 

distance  of  200  rods,  extending  from  the  bridge  at  TTtica  east-  conwted, 

wardlv,  from  the  1st  Januarv,  1827,  until  the  findinc  of  the  wami,  that 
...    *         .     ,         ,  ,  r         *  endoaror 

indictment  m  June,  1827,  was  greatly  out  ot  repair,  so  as  to  of  any  director 

endanc^cr  the  lives  and  property  of  the  good  pef>ple.  <fec. ;  ^ 

that  durin<x  the  time  last  aforesaid,  David  Boyd  was  president,  obtain  an  or. 

and  Joseph  C.  Yatrs  and  Charles  Kme  were  directors  of  the  ^.^^  i***Ar 
•  pair    of  the 

company,  whose  duty  it  was  (as  alleged)  to  keep  the  road  in  road  would  en. 
good  order  and  repair ;  that  the  defendants  had  notice  of  the  ^tor"  to  u 
premises,  and  neglected  and  refused  to  keep  the  road  in  re-  a'-qfittai. 
pair.  The  second  count  is  siubstantialiy  the  same  as  the  first,  ^  twooounta 
except  that  after  settin^r  out  the  act  of  incorporation  of  the  ^  indicu 
Mohawk  Turnpike  and  Bridge  Company,  it  is  averred  that  in  dMoeanor,  on« 
1S05,  an  act  of  the  legislature  was  passed  authorizliig  the  ^ 
company  to  divide  their  stock  into  two  parts,  and  to  form  the  defendant 
two  companies,  one  to  be  denominated  ••The  Mohawk  j^^ ^c^J 
Turnpike  Company,*  and  the  other  **  The  Mohawk  Bridge  wfli  not 
Company,"  the  one  to  have  charge  of  the  road,  the  other  of  JSlSSir.  m 
tfai  bridge ;  that  lOch  dividoo  dkl  take  plaoe^  whereby  **  The  the  judg^Mat 

arretted  or  re 
veraed  for  that 
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AT.T^  A?fT,   Mohawk  TuTDpike  Company^  beoame  a  body  corporate  and 
October,  1^29.  ^^^^  ^  ^  offieerf  of  tlie  eompany  became  liable  to  the 
""i^iM^   4atMs» liahifitiea  and  paoalties  to  whioh tin offioen of The 
Tke  Peopi*.  ^^^^^  Ttttspika  aiid  Bridge  Coro|miiy^  were  liable  and 
mbject  by  the  fint  act  of  incorporation ;  that  after  tlie  diri* 
,a'yAm  of  the  stock.  The  Makawk  TWt^ptfte  Company  kept  up 
and  maintakied  the  gates  on  the  road,  and  coUeded  toUsi, 
'dec;  thai  from  the  1st  January,  1827,  unttT,  &c.  the  ica4 
'  was  out  of  repair ;  and  that  Boyd  was  president,  and  Yatea< 
...  and  Kane  were  directors  of  tlie  last  mentioned  company^ 

]]y  the  Jifth  section  of  tlie  act  incorporating  "  The  Mohawk 
' Turnpike  and  Bridge  Company/'  it  is  made  the  duty  of  the? 
'  f  president  and  directors  of  the  company  to  keep  the  road  in 
.  good  repair,  (the  remainder  of  the  section  reads  as  follows.) 
"and  every  neglect  to  keep  and  preserve  the  same  road  in 
such  repair,  shall  be  taken,  judged  and  deemed  a  misdemea- 
nor  in  the  president  and  individual  directors  for  the  time  beii^ 
.  of  the  said  company." 

C  P.  Kirkland  ^A,C,  Fai^  for  plaintiff  in  error* 

JBT.  Dem/Of  (distiict  attorney  of  Oneida)  for  the  people. 

By  the  Comi,  Savagi,  Ch.  J.  Several  grounds  have  been 
inged  as  error  and  relied  on  for  the  reveisal  of  this  jodgmenU 
Bsitlier  of  which  can  be  sustained.  Itis  said,  1.  That  the  sot 
nnder  which  the  conviction  was  had  does  not  make  tho  offi* 
cars  penonaUif  liable.  The  language  of  the  act  tSi  that  every 
n^lect  to  keep  and  preserve  the  road  in  good  repair  shall  be 
deemed  a  misdemeanor  in  the  president  and  individual  direc- 
tors for  the  time  being  of  the  company.  If  the  mdmdual  oi- 
ficers  are  deemed  guilty  of  an  offence,  they  must  be  in(^tvt</u- 
a/ty  punishable,  which  of  course  must  be  personal,  A' o  sta- 
tute was  necessary  to  make  the  road  itself  indictable  as  a  nui- 
sance ;  upon  such  an  indictment,  however,  the  officers  would 
not  be  liable  to  punishment  individually ;  where  the  legisla- 
ture niBke  them  thus  liable,  they  can  mean  nothing  else,  but 
that  they  are  to  be  prn  tonaUy  liable. 
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9l  It  it  ofageeted  tiist  tbe  defendants  are  indicted  under  albany, 
two  acte  as  the  offioeie  of  two  distinct  companies.  This  is 
so,  (nit  It  is  noground  of  error ;  the  counts  are  good  inform^  mmm 
and  the  the  delendauts  are  liaUe  only  as  officers  of  ''The  ^ 
Mohawk  Turnpike  Comppny.**  There  is  no  such  company 
mninaly  as  the  one  described  in  the  first  count ;  but  If  there 
is  one  good  county  my  impression  is,  judgment  cannot  be  ar- 
rested, nor  would  the  indictment  bo  (juashed  on  demurrer. 
It  is  a  mistake,  I  ihaik,  to  say  that  the  defendants  were  in-  , 
dieted  as  directors.    They  w  ere  indicted  as  individuals,  and 
the  facts  charged  being  found  to  be  true,  they  are  to  be  pun-         '  " 
ished  as  individuals,  the  law  adjudging  them  guilty  of  a  inia* 
demeanor. 

3.  It  is  said  that  the  act  of  1805  does  not  continue  the  in- 
dividual Mabiiity  of  the  officers.  The  liability  imposed  by  the 
act  of  1800  is  not  repealed,  and  the  only  eiTect  of  the  act  of 
1805  is  to  mate  the  bridge  compmy  out  of  the  stock  of 
tile  old  rompnny  ;  the  provisions  of  the  first  act  remaifi|  and 
as  the  liability  is  individuai,  1  can  see  no  reason  why  the  pr(^ 
aecntiDn  may  not  he  against  each  aeparately,  If  it  b  joints  ona 
nay  he  acquitted  and  another  coavioisd.  Although  the 
Qfinoetniay  he  jointt  it  is  several  also,  and  thevefore  it  is  no' 
flhjeciioB  tfaat4>theray  joitsd  in  the  aaiaa  indlotnient,  haTe  hee« 
acquitted.  For  aqght  we  know  the  other  defendants  may  ^ 
have  shewn  that  they  endeavored  m  iiie  board  of  direeton  to 
havo  the  road  repahod,  but  were  overruled  by  the  defendhnt, 
who  is  convicted,  with  the  aid  of  other  members  of  the 
board. 

4.  It  is  said  the  judgment  should  liave  been  that  the  road  be 
repairtd.  It  must  be  remembered  that  the  oflence  is  ma(k  by 
statute  a  mis-demeanor,  aiul  ai  r  oi  diTiq"  to  my  reading  of  it,  the 
offence  is  personal,  it  must,  therefore,  be  punished  like  other 
misdeineanors  by  fine  and  imprisoomentf  both  or  either  at  the 
discretion  of  the  court* 

Judgment  affirmed. 
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Beach  vs,  Chambeelain  and  others. 

Wtovaoonrt  Error  from  the  Seneca  common  plejis.  Beach  sued 
pLaa  nhmio  Ch  imberlain,  a  constable,  and  tlie  others  his  sureties,  before 

«xeroiM  adw-  justice  of  the  peace  for  a  liability  incurred  by  Chamberlain 
cretk>n  yetted  ,11  '  j  j 

in   them  by      ^  constable,  in  relation  to  an  exeriition  issued  on  a  judg- 

Uw,  under  the  j^pjif  jjj  favor  of  Bcach  against  three  persons  of  the  names 
that  theypoe-  of  Knox.  8ci)ti  and  Stark,  and  obtained  judgment.  The 
"**        ilch  defendants  appealed  to  the  Seneca  common  pleas.    On  the 


they  are  called  trial  in  the  common  pleas  it  was  discovered,  that  in  the  return 
i!^*''' jus^KB,  the  name  of  Stark  in  uMi^  for  the  original 
coiwequence  a  judgment  WES  Omitted.   The  common  pteas  perrottled  the 
irr^Mudy     plaintiff*  to  withdraw  a  juror.  On  Hm  next  day  the  plainriflr, 
td^mlat  wiu  ^  ^^^^  applied  to  the  ooort  to  have  the  Mtnm  amendedt 
C  wmuMd^lbr  Irfcich  wta  veiuied,  the  court  being  of  opbion  that  thef  had 
M<  the  power  lognnt  the  aiMBdraent ;  ttid  thentOD  the  eog* 
geetkm  of  the  court  that  they  erroneoiuly  bed  pennitted  • 
juror  lobe  whhdiawn»  without  the  ocueot  of  the  detadanH, 
another  jury  waa  empanoelled  on  the  motloD  of  the 
ants,  and  the  pbbtiff  ottering  no  evidence,a  verdiot  wae 
dered  for  the  defendants  imder  the  direction  of  the  oonrt, 
which  judgment  rendered. 

At  the  last  I\;bniary  term,  the  plaiutifT  in  error  applied  to 
this  court  for  a  mandamus  to  correct  the  proceedings  in  the 
common  pleas,  which  ap|)Iicntion  was  refused  on  the  ground 
of  delay  iii  making  tht^  application,  (2  Wendell,  284,)  and  the 
cause  now  came  betore  the  court  on  a  bill  of  ezceptioos, 
,  brought  up  by  writ  of  error. 

8.  Birdsallf  for  plaintiff"  in  error. 

I^kr  4r  BoMcom^  for  defendanti. 

Bjf  tht  Courts  MAaoT,  J.  The  pemNMkm  to  withdraw  a 
jntOTf  or  the  allowance  of  the  amendment  asked  for  in  tfeii 
caee  was  amatter  resting  in  the  sound  discretion  of  the  mrt, 
tad  if  the  court  had  so  understood  their  powers  and  m  the 
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wm«of  tli^ir  discretion  bad  refiiwd  the  plamiiff  's  applica- 
tioQib  thi*  court  would  not  interfere ;  but  it  «ecms  from  the  ^^J^ 
bill  of  exo^ons  that  the  defendants  were  permitted  to  bring 
00  the  trial  aAer  tbe  jum  woe  withdrawn,  and  the  motion  to 
tmeUd  was  denied  upon  the  ezprest  grounds  that  the  court 
ooold  moi  legally  allow  of  tbe  amendtnent,  and  tbat  they 
bad  m^k^  their  pow«r  m.  permitting  tbe  juror  to  be  with* 

.  They  did  not  eonmdt  their  <fiacretbn  in  refining  the  iiio>> 
»tbn  to  anieod,  and  erred  in  aapposkig  they  bad  no 
to  exercise.   The  ease  is  atill  clearer  in  relation  to  the 
drawing  of  the  juror.   When  the  court  supposed  tbey  bad  a 

discretion,  ihey  not  uuly  permitted  him  to  be  withdrawn,  but 

suggested  tha.1  course  to  the  plauitilT.  They  counlenraHed 
all  that  they  had  done  for  the  plaintiff  on  this  subject,  not  be- 
cause it  had  been  indiscreetly  done,  but  because  it  had  been 
(kme,  as  they  supposed,  without  lawful  authority.  I  tlmik 
the  judgment  in  this  case  omUi  to  be  reversed,  not  for  the 
error  of  the  court  in  the  fxeicise  of  their  discretion,  but  tor 
the  error  of  deciding  that  they  had  no  discretion  to  exercise. 

Judgment  reversed,  and  a  venire  de  novo. 


HAaMON  vs.  DuEUAM,  administrator, 

Damiaaaa  to  rejoinder.     The  declaration  is  for  goods^   An  •flbninac 
wares  and  merchandize  sold  the  intestate  in  his  life  time.  It 
also  contains  the  common  money  counts.    The  defendant  JJJ*^^ 
interposes  several  pleas ;  amongst  others  a  plea  of  pkne  ad-  administenMl. 
ministramt  prtgkr^  960,  and  setting  forth  a  balance  of  i600  ^^^^ 
doe  and  owi^g  on  a  contract  entered  into  by  the  intestate  in  for  the  nie  of 
his  life  dme,  vader  jsoi;  with  WOhelm  MTiIlinck  and  others,  to 
pay  and  satisfy  which  the  goods,  &c.  in  tbe  hands  of  the  de-  the  contnet 
fendaat  unadministered  are  insufficient,  &c    The  plaintiff  ^Sied***" 
replie$  that  jmt  darrein  condnuance,  via.  on  the  12th  May,  cancelled  hf 

'  the  vendoTB. 

He  G«nnot  thus  beoe&t  the  ketrt  Meking  an  eoforoeaieot  of  tbe  contract,  at  the  expense  of  tbe 
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ALBANY,  1827,  the  contract  set  fortli  iii  the  plea  was  cancelled  and 
Oefato^lMg.  gnn^^ijigfj  },y  Willinck  and  his  associates,  whornforc  ho  prays 

judgment,  6^c  The  defendant  rejoins  that  the  contract  set 
forth  in  the  ,plea  contaios  a  covenant  on  the  part  of  WiUinok 
and  his  a8K)ciatcs  to  convey  to  the  intaBlate»  or  to  his  heirs 
and  assigns,  a  lot  of  land  containing  81  acres,  on  paynent  of 
the  price  stipulated  for  the  land ;  that  the  iiitettate»  at  tha 
date  of  the  contract,  paid  on  account  of  the  same  •65»  and 
vnni  into  poiaearion  of  the  land'with  the  oonasnl  of  tlie  v&h 
dors ;  that  the  Intestate  died  in  possession,  leavmg  cfafldran 
fab  heirs  at  law,  who  insist  upon  having  the  contract  perimm- 
ed,  and  that  the  personal  estate  of  the  intestate  shall  be  applied 
towards  payment  of  the  price  of  the  land  t  that  if  the  contract 
has  been  cancelled  by  the  vendors,  it  hath  been  done  without 
consent  of  the  d^ndwut  and  of  the  hem  i  and  that  hs^ 
the  defendant,  as  such  administrator,  is  now  in  possession  of 
the  land,  &lc.  and  this,  <Stc.  wherefore,  dec  TImj  pkintifi' de- 
murs, aud  the  defendant  joins  in  demurrer.  • 

.      W.  Lay,  ^  P,  L.  Tracy,  for  plamtift 

2>.  if.  Chandletf  fsu  defendant 

By  the  Couri,  Marcy,  J.  Two  objections  are  urged  agauist 
the  rejoinder:  1.  That  it  is  a  departure  from  the  plea;  2, 
That  the  matter  set  up  by  it  is  no  answer  to  the  replication. 

The  rules  in  relation  to  a  departoxe  in  pleading  do  not,  I 
apprehend,  strictly  apply  to  this  case.  The  replication  sets 
np  matter  happening  since  the  plea,  in  avoidance  of  it  The 
object  of  the  njoinder  is  to  answer  this  new  matter;  an^  as 
it  has  happened  since  the  plea  pleaded,  it  is  not  reasonable  to 
require  the  rejoinder  in  such  a  case  to  pursue  and  fortify  the 
plea  as  strictly  as  it  must  do  in  the  ordinary  course  of  plead* 
ing^  The  objection  to  the  rejoinder  as  a  departure  from  the 
plea  Is  not  well  founded*  ' 

The  covenants  being  cancelled  and  annulled  by  WSlinck 
and  others,  no  action  against  the  defendant  can  ever  be  sus- 
tained on  them.  He  does  not  therefore  owe  a  debt  by  spe- 
cialty to  them.  By  what  authority  then  caii  he  retaui  against 
the  claim  of  the  plaintiff? 
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The  principal  of  law  which  makes  it  the  duty  of  an  ad-  ALBAVT, 
ministrator  to  pay  what  is  due  on  a  contract  for  land  out  of  ,._^,.J!,^^* 
the  personal  estate  for  the  beii  fit  'A  the.  Iieirs,  settles  nothing  UtkaktfwCo. 
as  to  this  case.    When  the  admiiiistraior  has  nothing  that  he 
can  hy  law  retain,  the  obligation  to  pay,  on  such  a  contract, 
no  rnorc  exists  than  it  would  if  no  assets  had  ever  come  to 
his  hands.    The  heirs  of  the  intestate,  and  not  the  adminis-  - 
tratoft  had  an  interest  in  the  contract  annulled,  and  it  is  for 
them  to  object  to  the  act  of  the  vendors  iDanmiliing  it.  They 
doubtless  can,  if  the  contract  has  not  become  forfeited,  com- 
pel  a  specific  performance  in  a  court  of  equity ;  but  it  can  ' 
never  be  the  du^  or  the  right  of  the  administrator,  after  the 
covenants  are  annulled,  to  retain  against  the  claims  of  cred- 
itors the  assets,  and  apply  them  to  set  up  a  contract  for  tha 
benefit  of  the  heira.  The  question  would  present  itself  In  an 
entirely  diflbrent  aspect,  if,  after  the  payment  of  the  debts  of 
the  intestate,  there  was  enough  left  of  the  personal  effects  to 
discharge  what  was  due  on  the  contract  at  the  time  of 
its  cancelment  by  the  vendors. 

Judgnr^ent  for  plaintiff  on  demurrer,  with  leave  to  defend- 
ant to  amend. 


Th£  Utica  Insurance  CoMPAinr  vs.  Kir. 

Motion  to  set  aside  refort  of  referees.    The  plaintifis  de-    ^  pronuMo- 
dared  on  a  promissory  note  for  83000,  bearing  date  the  26th     note  for  the 
June,  1818,  and  payable  the  4th  September  then  next   The  M^void  ^ 
declaratidb  also  contained  the  common  money  counts.  The 
defendant  pleaded  the  general  issue  and  the  statute  of  linii-  m^mim^^ 
tations,  and  gave  notice  of  8et«o£  The  plaintiffii  replied  ^Zji'^^ 
a  new  promise.  The  cause  was  heard  before  reforees  in  Oo  thebw  m  «vL 
tober,  1829.  The  note  declaied  on  was  produced.  Oki  the  ^^witd^!" 
back  of  it  was  an  endorsement  subscribed  by  the  defendant^  mmtof  i^ci>t. 
engaging  to  pay  the  balance  due  on  it  on  demand,  the  endorse-  a^c^  out^^ 
ment  bearing  date  the  85th  June,  1624.  H*"..*^!^  ^ 

On  the  8th  January,  1817,  the  plaintiffs  discounted  a  note 
for  the  defeadani  to  the  amount  of  $2800,  which  note  was 
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A!  ji  AW,  payable  on  the  1  Itii  Aptil,  1817»  and  m  which  a  diieooDl  of 
October,  1839.  ^g^j^  ^  advance,  (the  interett,  at  the  rate  of 


Vtm  iju,  Oft»  aevan  per  ce«L     ammm,  amounting  to  only  $49M»)  Thb 
^      note  me  twice  renewed  hy  notes  payable  in  six  monthe  eack 

on  which  discounts  were  taken  in  advance,  (#200  were  ad- 
ded to  the  original  anrjount  by  a  loan,  subsequent  to  the  date 
of  the  first  note.)  The  practice  in  thr»  orficc  of  this  compa- 
ny in  calculating  in/ere.f<  upon  notes  disi  ounted  was  to  reck- 
on 90  days  as  the  fourth,  of  a  year,  'M)  dnys  as  the  twelfth  of 
a  year,  and  3  days  as  the  tenth  of  a  nirriUi.  This  mode  of 
calculation  was  adopted  by  the  clerks  of  the  institution,  on 
the  siiiT^i^cstion  of  the  secretary  of  the  company,  ns  a  short 
and  convenient  mode  of  ascertainnig  the  interest  to  be  ciiarg- 
ed.  The  secretary,  however,  on  the  hearing  before  the  ref- 
ereae,  testified  that  it  had  not  occurred  tp  him  that  such 
mode  of  calcuiation  produced  more  than  Ment  per  cent,  par 
anmunt  or  that  the  company  were  receiving  more  than  tefstt 
per  cent,  interest  on  the  loans  made  by  them.  It  alio  ap> 
peered  that  the  defendant,  who  had  been  ona  of  the  directoia 
and  president  of  the  company  from  the  commeooament  of 
Its  operations  in  1816  until  I62i,  on  the  trial  of  a  cause  be* 
tween  the  plaintiffi  and  one  of  its  debtorst  had,  previous  to 
the  hearmgof  this  cause,  testified  that  he  believed  the  prac- 
tice had  been  in  the  company  to  reckon  thirty  days  to  a 
month  in  the  calculating  of  interest ;  that  no  direction,  bow- 
ever,  had  been  given  by  the  board  as  to  the  mode  in  which 
interest  should  be  computed;  that  the  board  did  not  know 
what  aaiuuiu  was  taken,  cither  generally  or  in  any  particu- 
lar case ;  that  it  was  the  intention  of  the  board  to  take  l^fal 
interest  and  11  u  mure;  that  the  board  never  knew  that  they 
had  in  any  case  taken  more  than  Ic^jn]  interest;  and  that  if 
they  ever  did  take  more  than  legal  interest,  it  was  contrary  to 
tlieir  intriuioii  and  in  utter  ignorance  of  the  lact;  that  it  was 
pot  Ijy  4e5igii,  but  by  mistake. 

The  plainti^  «^so  Qliumed  to  recover,  besides  the  balance 
d0e  On  the  note,  the  sum  of  8^,500  advanced  the  defendant 
'  isthqfwio^  of  191^, 'n.  It  appeared  that  the  company 
were  appveheniTe  th^t  llie  l^gWftwe  winM  do  aomethiiV 
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bMlii  10  tlMir  baidnqg  powm  at  the  session  of  1816^  '17,    ^tB  AT^rr. 
•  rmtMgKk  hBmag  h&m  aii«pted  raqiiiriti^  tl»  attorney  ^bih  <^^^^«^>^^^ 
«val  to  rntkm  firooeadii9  a^^umt  tfa»  coBpaay.  Tha  do*  Uk^i^filGriL^ 
ftndaBA  laid  that  ha  tfao^gtit  that  with  that  mm  he  could  ^ 
«Bnl  off  or  pnvent  aay  aen  of  hoetile  kgbbUon.  The  mo* 
nay  was  aooonlbgly  paid  to  Uok,  to  ihieid  the  ootapany^firoia 
any  legifltati^e  enactmeDts  iDjorious  to  them  ;  and  it  was  tm* 
dentobd  (hat  the  defendant  shodd  neTer  he  called  upon  to 
explem  how  he  ezpened  the  money,  fhis  transaction  was  ' 
between  the  secretary  of  the  company  and  the  defendant   It . 
was  consequently  communicated  to  the  board  iii  August^ 
1817,  and  the  defendant  was  never  called  upon  toaccoantfor 
the  money  thas  paid  him.   This  claim  was  rejected  by  the 
referees. 

Tlic  defendant  set  up  a  claim  for  services  rendered  by  him 
as  president  of  the  company,  and  also  for  the  amount  of  forty 
shares  of  slock  of  the  company  bclonL'^iiiLi;  to  him,  appropriat- 
ed by  tl»e  company.  In  relation  to  the  claim  for  services,  it 
appeared  that  a  resolution  was  passed  by  the  board  in  Octo- 
ber, 1816,  allowing  the  sum  of  6800  to  the  defendant  for  his 
iervkses  as  president  during  the  first  year  of  their  business* 
and  that  the  pcincipal  business  done  by  him  as  president  was 
during  that  year.  As  to  the  claim  for  the  shares  of  stock,  it 
appeared  that  they  were  forfeited,  agreeable  to  the  charter  of 
the  company,  for  the  non-payment  of  a  call  in  1834*  These 
daims  were  also  rejected. 

The  referees  reported  in  feyor  of  the  plaintitfs  #1729,03,  the 
balance  efaimed  to  he  due  on  the  note.  A  motion  was  [noW 
made  by  tne  defehdant  to  set  aside  the  report 

C,  P,  fUrkkmdf  for  defendant  Taking  an  excess  of  inter- 
est beyond  the  rate  established  by  law,  under  a  rule  Tolontarily 
adopted  by  amonied  institution,  Is  suf&cieut  evidence  of  a 
corrupt  agreement  to  avoid  a  note,  for  nsury.  (3  Coweis; 
678, 7IMI»)  The  note  abo  ia  void,  being  taken  hi  violatfon  of 
the  restafiHng  act,  the  plahHiA'AOt  having  banking  powcrSL 
If  the  note  be  void,  the  plaintMR  eannOl  recover  on  the  money 
counts  under  the  contract  of  loan,  their  claim  being  bared  b/ 
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A  T  n  A  N V,    the  statute  of  liaiitationB.  The  phtiotifi  oumotavail  thciBlfWi 
^  indonement  on  the  note  in  whkih  the  defendMt  finm- 
mica  lu.     lies  to  pay  the  belanoe  which  sfaoukt  be  ibund  due  upon 
^;       becauie  it  k  in  ftct  but  a  new  security  lor  the  debt  as  di»> 
tii^gaisbed  firom  the  contract  of  loan.  If  the  note  be  iroidt  it 
IS  as  if  it  were  a  nullity,  and  is  void  for  every  purpose. 

W*  H.  Maynard  4'  Ortene  C.  Bronson^  (attorney  general) 
Ibr  the  plaintiffs.  Admitting  the  taking  of  an  excess  beyond 
the  legal  rate  of  interest  is  evidence  of  usury,  it  is  but  pruna 
facU  evidence  and  piay  be  rebutted.  Unless  there  was  an 
intant  to  do  an  unlawful  act  the  statute  has  not  been  violat- 
ed;  it  is  most  clearly  shewn  that  such  intent  did  not  exist,  as 
well  by  the  solemn  declaration  of  the  defendant  himself  as  by 
the  evidence  on  the  part  of  the  plaintiffi. 

If  the  defence  of  usury  was  admissible  by  a  stranger,  it 
should  not  be  allowed  to  the  defendant,  who,  as  a  director 
was  a  trustee  for  others.  It  is  against  moraUty  and  the  prin- 
ciples of  public  policy  that  he  should  be  permitted  to  say 
when  called  on  for  the  payment  of  a  debt  due  to  the  company* 
true,  the  money  was  lent  to  me,  but  I  made  a  corrupt  agree- 
ment with  myself  acting  as  your  trustee,  and  you  therefore 
cannot  sustain  your  action. 

The  plainlifis  in  this  case  being  entitled  to  recover  under 
the  contract  of  loan,  though  the  security  or  note  should  be 
adjudged  void,  may  avail  themselves  of  such  evidence  as  they 
can  command  to  substantiate  their  claim  ;  therefore,  though 
the  note  be  adjudged  void,  its  existence  remains  and  may  be 
used  as  evidence  of  the  oontiract  of  loan.  It  is  an  acknowl- 
edgment in  writing  that  so  much  money  was  lent. 

H.  R,  Stom,  in  reply.  The  liabilities  of  the  defendant  as 
a  trustee,  if  any,  cannot  be  objected  to  the  defence  he  sets 
upu  This  is  not  a  suit  to  account  for  the  trust-funds,  the  de- 
fendant is  sued  as  a  debtor.  If  he  has  abused  his  trust,  he 
must  be  called  upon  to  anwser  in  a  diierent  manner  and  be- 
fere  another  tribunal.  He  is  now  in  a  court  of  law«  and  en- 
titled  to  hb  legal  rights. 
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Bjf  <Ae  Camrif  Sataoi,  Ch.  J.  I  am  iticlibed  to  think  tbe  albart, 
aole  toid,  but  not  for  usury,  for  by  the  defendant's  own  ao- 
oeunt  of  the  operalioiis  of  the  oomfNtey,  the  excess  was  taken  uuca  im,  co. 
by  mistake.   In  this  particular  this         distincruishable  from  J- 

the  cases  referred  to  by  the  defendant's  counsel.  The  taking 
more  liian  lawful  interest,  and  casting  it  upon  an  (-noneuus 
principal  unexplained,  would  be  evidence  of  a  corrupt  agree- 
ment ;  but  here  both  parties  have  sworn  to  a  misldhe  ;  the 
inference  of  law.  thpiv  t  ^c,  is  rebutted  by  the  oath  both  ot  the 
defendant  and  of  llie  otTicer  who  recommended  the  erroneous  . 
mode  of  casting  interest.  The  note  is  void  because  taken  in 
violation  of  the  restraining  act,  forbidding  incorporated  com- 
panies from  f-n  Trying  on  baokiiig  operations,  unless  expressly 
authorized  by  their  charter. 

But  it  has  been  decided  in  this  cause,  (8  Cowen,  20,)  lhat 
though  the  security  be  void,  the  contract  of  loan  is  not. 

In  answer  to  this  view  of  the  case,  the  defendant  relies  upon 
the  statute  of  limitations,  and  it  therefore  becomes  necessary 
for  the  plaintiffib  to  shew  a  recognition  of  the  demand  within 
six  years  or  the  remedy  is  gone*  The  evidenoe  on  this  point 
is  the  indorsement  on  the  back  of  the  note.  This  b  certainly 
an  admission  that  the  debt  is  unpaid,  and  though  the  note  is 
inoperative  as  a  security  for  the  money,  is  it  not  an  acknow- 
ledgment sufficient  to  take  the  case  out  of  the  statute  ?  I  am 
inclined  to  think  it  is. 

The  claim  of  the  plaintiffs  for  the  85,500  was  properly  re- 
jected. Independent  of  the  suspicioiis  piu  |  ( x  lor  which  it 
was  paid  to  the  defendant,  there  is  noihing  in  the  facts  from 
which  a  promise  to  pay  may  be  implied  ;  the  defendant  was 
to  use  the  money  at  his  discretion,  and  it  was  understood  that 
be  was  never  to  be  called  upon  to  explain  how  he  expended 
it.  The  act  of  the  secretary  was  confirmed  by  the  acquies- 
oenoe  of  the  board,  who,  though  informed  in  1817  of  the 
transaction,  have  not  until  now  called  upon  the  defendant  to 
account. 

The  referees  also  did  right  in  rejecting  the  claims  of  the 
defendant  For  the  first  year  of  the  operations  of  the  con^ 
pany  a  salary  was  voted  to  him  as  president  It  was  coor 
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V. 

KnowUon. 


ALB  ANT,  Bmdt  faowerer,  m  temi  to  ditC  ymt.  Wb  werfkm  after* 
October,  im,  ^^^^        ^  comidmd  gratiiiMi.    UoIm  an  «ipm» 

agroement  w  mde,  it  it  mdentood  liiat  'te  SM^riDe* of  tlie 
praidenit  and  dtredon  of  iMnad  iulitalioDf  are  gfatMtcwMu 
The  defend'aDtli  dm  ftr  Urn  thum  of  Mdt  wat  ahewn  id* 
he  aBfenndeel,        harn^  been  Mnled  aeeocdi^g  to  te 

charter  of  the  company. 

I  am  of  opinion  that  the  niotioQ  to  set  aside  the  report  of 
the  referees  ^uld  be  deniecL 

Motion  denied. 


A  OOQllMtlB 
tile  alternat 


Stone  «f •  KNowLToir. 

This  was  :m  action  of  assumpsit,  tried  at  the  Cayuga  cir- 
tcT^^uu^rt  cuit  in  January,  1829,  belbre  tiie  lion.  Daniel  Moselt,  oae 
fift9tu<»HMn.  Qf  ji^g  circuit  ind^os. 

ly  lone  of  mar.  . 

ble  from  one  The  plaintiff  d  (  l;uccl  for  that  whereas  the  defendajil  on, 
fT^iJ^flTsta*  (consideration  that  he  (the  plaintiff)  would  pay 

ted  iu  the  dec  to  the  defendant  a  certain  sum  of  mt^ney,  to  wit,  the  sum  of 
din^r   to   (1,^  ^^^»  special  instance  and  request  of  the  defendant 

terajof  it.  If  agreed  to  pay  the  defendant  at  a  certain  rate,  to  wit,  at  the 
ahH,,iute'*co^  rate  of  three  dollars  per  ton,  and  such  canal  toll  as  should  be 
yjctfiwr  the  charged  to,  and  paid  by  the  defendant,  for  and  on  account  of 
o{  twenty  iojiB^  tho  transportation  of  the  marble  hereinafter  mentioned,  when 
•adnot fifteen       marble  hereinafter  ntentioned  should  be  delivered  at 

tttwentjtons,  ,  m  ^  •      "  . 

the  valance  Weedsport,  in  the  oooaty  of  Cayugap  he,  the  said  defendiuit, 
^  s^t^ditge  undertook  and  aj^eed  with  the  plaintiflTthat  he  would  carry 
aconndeimtion  and  transport  aoertaiaqoantity,  to  wit,,  fioeii^  tons  of  marble 
to  ^r^irt  of  the  said  plaintiff  from  Fort  Ann,  in  the  county  of  Wash- 


^^I^  MMi-  ington,  to  Weedsport,  in  the  county  of  Cayuga,  and  to  deli- 
ing thtrcionot  ^cr the saoic at  Weedsporl aforesaid'.  Then followedan aver* 


..  ..    ^  ^7  ment  of  the  payment  of  935,  the  Breach  (rf'the  contract,  and 

the  proof,  will  , 

be  cause  of  commoD  conclusion. 

The  contract  proved  on  the  trial  was,  that  the  defendant 
agreed  to  transport  fifteen  or  twenty  tons  of  marble  for  the 
plaintiff  from  Fort  Ann,  in  Washington  county,  to  Weedsport, 
in  the  county  of  Cayuga ;  and  that  the  plaintif  agreed  to  pay 
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40  €Viml  UM  charfMfclc  on  Ihe  nwribb,  and  three  dollars  per  albakv, 
tpn;  the  piaiotiff  to  pay  $85  down  towards  ths  toU,  tha  de- 
feadanttolwapanaeeoiiiilof  the  toll,  aad  if  the  M5  wai  Qot 
enoqgfa  to  pay  the  toQ,  the  plaintiff  to  pay  the  defendant  the 
balance,  and  if  more  than  enoi^^h,  the  defendant  to  refund  the 
•urpluai 

The  defendanft  counflet  moved  that  the  pkintlff  be  non- 
suited for  variances  between  the  oootract  as  proved  and  as 
set  forth  m  the  declaration.  The  motion  for  a  nonsuit  il^as 
denied.  The  phdntiff  then  gave  evidence  as  to  the  damages 
sustained  by  htm,  and  the  jury  found  a  verdict  for  the  plaintiff 
for  #250 ;  wiuch  was  now  moved  to  be  set  aside. 

ilf.  T, EofnoUs, for  thedefondant 

Z  r.  B.  VoM  Fedyra»for  the  plaintiC 

By  tke  Cawrtt  Mabct,  J«  The  motion  for  a  nonsuit,  I 
think,  was  improperly  overruled.  It  seems  to  be  well  setthid 
that  where  the  contract  is  in  the  alternative,  and  not  so  set 
out  b  the  dedaratloiv  the  variance  »  materiaL  In  die  case 
of  Penny  v.  Porter,  (2  East,  2.)  where  the  contract  for  the 
delivery  of  one  hundred  bags  of  wheat, /or/y  or  fifty  to  be  de- 
livered at  a  parliculLir  time,  at  {he  option  ui  die  deleriiiatit,  aud 
the  deteiidant  afterwards  elected  to  deliver/or^y,  was  declared 
on  as  a  contract  for  the  absolute  delivery  of  forty  bags,  tlie 
variance  was  held  to  be  fatal.  The  case  of  Tale  v.  Whellin^s^ 
(3  T.  R.  531J  is  also  an  authority  to  show  that  this  vanaoce 
is  material. 

Another  variance  insisted  on  by  the  defendant  is  still  more 
substantial  and  manifest  The  declaration  states  that  in  con- 
slderatioQ  of  thirty  five  dollars  to  be  paid  by  the  plaintiff,  and 
the  agreement  of  the  plaintiff  to  pay  the  defendant  three 
dollars  per  ton,  and  such  canal  toll  as  should  be  charged  to 
the  defendant,  the  defendant  agreed  to  transport  twenty  tons 
of  marble  from  Fort  Ann  to  WeedsporL  The  agreement 
proved  was  to  transport  twenty  tons  for  thee  dollars  per  ton 
and  the  tolls*  and  that  the  thir^  five  dollars  should  be  advano* 
ad  toward  the  tolls.  From  the  dedaiatioii  it  appears  thai 
the  thirty  five  dollars  were  paid  as  a  part  oonsiderilion 
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ALBANY,    for  the  serrioe  to  be  psriiBfinad,  and  beyond  the  toils  and 
October,  i«29.  ^^^^  dollars  per  too?  wheceai  by  the  proof  it  is  shewn  that 
the  thirty  fiv«doU«n  wete  only  an  adnune  towardstiw  toll 

V. 

Motion  for  a  new  trial  granted. 


L^ooBTT  and  Woostbe     Born,  impleaided,  dec. 

T)ir  win  of    This  was  an  action  of  assompsttv  tried  at  the  New«York 
circuit  in  April,  1828.  before  the  Hon.  Oodbn  Edwaios, 
tent  witno«      of  the  cxTcuit  judges. 

for      dflfondr      Mai  *  •  i»       ■  f 

aat  ™be  action  was  on  a  promissory  note  for  the  sum  of 

The  defend.  *i2e5,67,  bearing  date  the  13th  September,  1825,  given 

ant  has  aright  -       .      ,  -    ,  ,  ^  't  P 

to  avaU  him.  by  the  defendant  Boyd,  a  partner  of  a  mercantile  booie 
J^o^  ^ottpt.  *""^*"8r  under  the  name  of  Boyd  and  Frost.  Boyd  only  was 
cial  Lil  by  taken,  and  he  interposed  the  defence  of  infancy.  The  moth- 
!S?^tHying  defendant  was  offered  as  a  witness  to  prove  his  in- 

new  bail.  fancy.  She  was  objected  to  as  incompetent  because  her 
a^partTh»»*R  husband  was  special  bail  in  the  cause.  The  defendant  of- 
right  to  caii  icred  to  substitute  other  bail  and  to  justify  instanter,  wliich 
^fniM^^Twho  j'^dge  refused  to  permit,  saying  the  application  was  ad- 
havearrivcdm  dressed  to  his  sound  discretion,  and  that  he  w^ould  not  grant 
proof-*  arr  rin5-  favor  of  such  a  dcfcncc.  A  Iji  oiher  of  the  defendant, 
ed^and  before  i^^jpi-,  jg  r^^^^\  ^9  years  of         then  testified  that  he  al- 

puij^^vw^  ways  understood  and  beitev  1  \Uc  ir  fcndant  to  be  2  years 
cmmX  £e  months  older  than  himseli^  (according  U>  which  the 

jnrv  defendant,  at  the  date  of  the  note,  was  of  the  age  of  only  18 

ing  or  reSing  V^^^^  months  and  3  days.)  Another  witness  testiiied  that 
the  delay  of  a  in  1819  the  defendant  came  to  lire  with  him  as  a  derk ;  he 
^rty  can  then  believed  him  to  be  14, 15  or  16  years  of  age,  pfobably 
uin  the  at.  something  like  16 ;  that  he  lived  with  htm  S  years  i  that  he 
iiumiiiiiw  CM.  90md  as  a  derk  with  another  person  about  6  months,  and 


xm.\]y  ot  unci,  f^i^  commenoed  business  in  partnership  with  Frost  When 

Dectcdiv  ab> 

mat,  wffl  1m  defendant  left  witness,  he  thoujj^t  he  was  not  quite  of  age^ 
I  ft  to  ti.e  dis.  1,01  ^^g]^  3^  become  sa  The  defendant  oflfeied  to  prove 

oration  oi  the  *^ 

•Mt  judge,  by  his  brother  the  femily  bible  of  his  paients,  in  whidi  the 
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bMf  of  tMr  duldvan  wwe  cnleiecl  by  tMr  0ioA«r»  the  albaky. 
Urth  of  the  defendant  beh^  entered  as  of  the  IM  Nomft*^^*^^- 
ber,  1800b  This  evidence  was  objected  to  and  rejected,  ^u^^ 
The  defendant,  stating  himself  sorprissd  by  the  objeodon  ^■ 
taken  to  the  competency  of  the  mother  of  the  defendant  as  ^ 
a  witness,  applied  to  the  judge  to  grant  a  dday  of  a  few  nun- 
utes  until  he  could  send  for  witnesses  residing  in  a  street  not 
far  off".  The  plaiiiliil  "s  counsel  objected  to  the  delay,  us  the 
trial  of  the  cause  had  already  been  put  off  during  the  ciicuit, 
to  give  the  defendant  an  opportiuuty  to  collect  his  wiiiicsses. 
The  judge  observed  that  this  also  was  an  application  to  tho 
sound  discretion  of  liie  court,  and  that  in  favor  of  such  a  de- 
fence he  should  not  grant  the  application  under  the  circum- 
stances of  the  case.  The  counsel  for  the  defendant  then  ad- 
dressed the  jury  ;  and  as  the  counsel  for  the  plaintifi'  rose  to 
address  them,  the  defendant's  counsel  stated  to  the  judge  that 
two  witnesses  who  had  been  expected  to  attend  the  trial  were 
then  in  court,  by  whom  the  infency  of  the  defendant  at  the 
date  of  tlic  note  could  be  proved,  and  asked  leave  to  examine 
then).  The  plaintiff's  coonsel  objected,  and  the  judge  again 
slated  that  this  application  was  also  addressed  to  the  sound 
discretion  of  the  court,  and  that  under  the  dicumstanoes 
which  had  been  disclosed*  he  did  not  deem  it  proper  to  grant 
the  application.  The  judge  chaiged  the  jury  that  infency 
was  a  defence  to  the  note  in  question,  but  that  it  ought  to  be 
established  in  a  satisfectory  manner;  that  if  the  jury  bdiev- 
ed,  from  the  testimony  which  had  been  given,  that  the  de- 
fendant was  imder  die  age  of  31  at  the  date  of  the  note,  the 
verdict  should  be  for  him,  otherwise  for  the  plaintiff.  The 
jury  found  for  the  plairitiff.  The  delciidant  having  excepted 
to  the  several  decisions  made  against  hnii,  the  cause  now 
came  before  tlie  court  on  a  bill  of  exceptions. 

J.  L.  Wendell,  ! 'r  fl^fendant.  It  is  the  settled  practice  at 
nisi  pHus  to  allow  a  substitution  of  special  bail,  where  the  de- 
fendant is  under  the  necessity  of  calling  his  bail  as  a  witness. 
(8  Johns.  R.  407.) 

The  femily  bible  was  admissiUe  in  evidence  under  the  cir- 
cumstances of  the  case.  The  persons  who  couldhave  testi- 
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A  T  n  .\  yy ,    fied  witli  abfloliite  certainty  had  been  excli]ded»  and  no  great* 
u  t  I    im,  ^  e^nce  was  behind  in  the  party'fl  poseeaiion.  (1  Phil* 
liffsEy.  170.) 

A  delay  for  a  few  minntes  to  send  for  witnesna  shodd 
have  been  granted  in  the  ezerdae  of  a  legal  discredoo,  al« 
thoagh  the  defence  was  so  very  unmeritorious. 

The  party  should  have  been  permitted  to  examine  lus  wit- 
nesses, although  the  proofs  had  been  closed.  No  possible 
evil  could  have  arisen  from  it;  it  was  i)'»t  the  rc-examina- 
tionof  a  witness  to  supply  defects  pointed  out  by  the  oppo- 
site counsel  or  by  the  court;  it  was  the  examination  of  wit- 
nesses who  had  just  arrived,  and  for  whose  arrival  a  delay  had 
been  solicited.  (2  Johns.  Gas.  318.  7  Johns.  R.  306.  4  Cow- 
en«  451.) 

The  charge  to  the  jury  is  exceptionable.  An  intimation 
from  a  judge  equally  calculated  with  a  misdirection  to  mislead 
a  jury,  k  good  cause  to  set  aside  a  verdicL 


Fessenden,  for  plaintiff.  Special  bail  cannot  l)o  a  witness 
for  a  defendant,  and  of  course  the  wife  of  the  bail  was  incom- 
petent  Substitution  should  not  be  allowed  at  the  circuit,  at 
insufficient  bail  may  thus  be  imposed  on  the  plaintifil  Their 
justification  is  no  security ;  for  the  plaintiff  may  be  ignorant 
of  their  responsibility,  an4ha8  no  opportunity  for  inquiry,  as 
he  has  when  bail  is  regularly  put  in.  At  all  events,  the  ap* 
plication  to  substitute  bail  is  addressed  to  the  discretion  of  the 
circuit  judges  with  the  exercise  of  which  upon  this  point  and 
the  other  points  addressed  to  the  Same  discretion,  this  court 
will  not  mterfere.  The  femfly  bible  was  totally  Inadmissible. 
(PhU.  on.  £y.  186.  4  Barn,  dc  Aid.  68.  Cowp.  601.) 

By  Ihe  Cowrie  Maboy.  J.  It  is  well  settled  that  special  bail 
are  so  ftr  interested  that  they  cannot  be  examined  as  witness- 
es for  a  defendant.  If  in  this  case  the  defendant's  fetfaer  wss 
an  incompetent  witness  by  reason  of  Ins  being  special  bail, 
his  mother  was  in  like  manner  interested.  Where  the  hus- 
band is  disqualified  by  reason  of  his  interest,  the  wife  is  also 
incompetent.    (1  Ld.Raym.  744.    2  Sir.  1095.) 

After  the  trial  of  a  cause  has  been  commem  od,  it  is  entire- 
ly in  the  discretion  of  the  court  to  delay  until  a  party  can  pro- 
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cm  the  attendnDoe  of  a  witnen  who  k  eaiuaUy  itad.  unez-  albaky, 
pectodly  abseDt  at  the  moioeiit  he  is  called;  and  it  is  seaioeiy  ^^'j^^ 
potnbb  to  conceive  a  case  where  this  court  would  interfere 
with  the  decision  of  a  circuit  judge  on  soch  an  application^ 
AtaB  eyentsy  I  see  nothing  objectionahle  in  the  refusal  of  the 
judge  m  this  case  to  delay  the  trial  until  the  defendant  could 
procure  the  attendance  of  his  absent  witnesses. 

Entries  in  a  family  bible  are  unquestionably  evidence  for 
some  ]nu  jioscs,  particiilarly  in  cases  of  pedigree,  and  where 
tiie  facts  transpired  at  such  a  remote  periud  that  no  living  wit- 
nesses can  be  supposed  to  liave  any  knowledge  of  them.  The 
family  bible  was  not,  however,  ottered  in  this  case  to  prove 
any  such  facts.  The  entries  in  it  were  comparatively  recent, 
and  the  person  by  whom  they  were  made  was  in  court.  I  am 
disposed  to  believe  the  judge  decided  couectly  in  rejecting 
this  evidence. 

I  do  not  discover  any  thing  objectionable  in  the  cbaige  to 
the  jury.  The  judge  gave  no  opinion  upon  the  &ct8 ;  nor  was 
his  charge  calculated  to  mislead  them. 

I  think,  howevert  the  judge  erred  tn.refiising  to  permit  the 
party  to  substitute  new  special  bail,  so  as  to  restore  the  com- 
petency of  Mary  Boyd*  the  wife  of  the  special  baO.  This  is 
frequently  done  on  trials  where  the  defendant  oflers  new  hail 
who  are  willuig  and  able  to  justify;  and  I  discover  nothing 
in  this  case  that  calls  upon  us  to  make  it  an  exception.  In  the 
case  of  /nsiA  y*  Caryell,  (8  Johns.  R.  407,)  the  court  reversed 
ihe  judgment  of  a  justice  of  the  peace  because  he  reius^  to 
release  the  ball  and  take  other  security,  the  bafl  being  a  mate- 
rial witness  for  his  principal.  It  would  be  difficult  to  distin- 
guish that  case  from  this  in  principle. 

It  appears  to  me  that  the  request  of  the  defendant  to  exa- 
mine his  witnesses  who  came  into,  court  about  the  time  the 
plaintifTs  counsel  began  to  address  the  jury,  was  reasonable, 
and  that  the  judge  ought  to  have  heard  their  testimony  :  but 
whether  we  would  grant  a  new  trial  if  this  was  the  only  ques- 
tion in  the  cases  is  a  matter  of  some  doubt. 

New  trial  granted. 
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ALB ANT, 
October,  1838. 


AdMot.  Lovrrr  and  Bownb  m.  Adam  and  pthen. 

A  m^Uigor  Tiiis  was  an  action  of  debt,  tried  at  the  Wayne  circuit  in 
comi>etentwit.  \S2S,  befoTO  tho  Uon.  £no8  T.  Xhboop,  then  one  of  the 
^torauiBd  ^""^^^^  judges. 

conditions  on 

The  declaratioa  was  on  a  joint  and  several  bond,  execut- 
wwS^  by  nine  persona,  bearing  date  21st  September,  1824* 
bond  liaa  km  COfulitioiied  for  the  payment  of  #8000.  Four  of  the  obligon 
iSm^ftrft  appeared  to  have  been  soed.  On  the  trial  of  the  cause 
i.  roin  n.  nrrd  tho  defendants  offered  to  proYe  thai  the  bond  was  executed 
■omr  of  ^  ^7  ^'^^  ^*  twr0lu$  for  a  loan  which  the  Montezuma  Turn* 
obiijerore.  pike  and  Bridge  Company  were  negotiating  to  obtain  from 
eented  hjiSte  the  plaintifis;  that  the  bond  was  executed  at  Lyons,  in  the 
penmis  u  ob.  county  of  Wayuo,  and  sent  to  New-York  to  he  delivered  to 
«niain  tmat  the  plaintiflb  on  certain  terms  and  conditions,  by  which  the 
"d  *^  tiS^  obligors  intended  to  be  indemnified  for  having  become  bound 
qoently  deU.  for  the  payment  of  the  money ;  that  the  plaintiffs  refused  to 
©rSi  o&igore  ''^ceive  the  bond  on  the  terms  and  conditions  proposed  ;  that 
without  the  subsequently,  on  the  29th  October,  1824,  five  of  the  obligors, 
^nsenfof  the  ^^^^  ^'^^  thosc  sued  ill  this  action,  without  the  knowledge  or 
remaining/our  coiiseiii  of  the  defendants  in  this  action,  bavins  fna<le  a  new 
ISd*cond!t^!nJ  ^od  different  arrangement  with  the  plaintiils,  Ijy  which  the 
different  irom  security  relied  on  by  the  defendants  for  their  indemnity  was 


ly  itipulalpl^  yielded  up,  delivered  the  bond  to  tlie  plaintiffs.  To  prove 
m  not  ibese  facts,  Squire  Monroe,  one  of  the  five  obligors  who  was 


totj  _y  

ktitt.  not  sued  in  this  action,  was  called  as  a  witness  by  the  defend- 
ants. He  was  objected  to  as  incompetent  and  the  objection 
sustained.  Asher  Tyler,  another  witness  offered  by  the  de- 
fendants to  prove  the  facts  relied  on,  was  also  rejected,  on 
the  ground  that  he  was  a  legatee  under  the  will  of  Comfort 
Tyler,  one  other  of  the  five  obligors  who  had  signed  the  bond. 
Evidence  in  support  of  the  defence  was  given,  but  as  the  case 
turns  upon  the  rejection  of  those  witnesses  it  is  unneceasaiy 
to  be  stated*  The  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  plaintifTs,  which  was  moved  to  be  set 
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W*SUAdamM  ^J.JL  Snemeert  for  dcfendantii  Albany, 

October,  1889. 

D,  KeUoggt  for  piaintifis.  ' 


By  the  Courts  Savage,  Ch.  J.  The  defence  was,  that  the 
bond  on  which  this  suit  was  brought  was  never  delivered  by 
the  defendants,  which  fact  was  oflfcTod  to  be  proved  by  a  co- 
obligor,  as  to  whose  execution  of  thr  bund  there  was  no  dis- 
pute. The  witness  offered  was  rejected  on  the  ground  of 
interest.  How  was  he  interested?  If  he  testified  to  the  facts 
which  the  defendants  oflfered  to  prove  by  him  he  could 
not  be  benefitted  by  it,  but  rather  iDjured.  If  the  bond  is  valid 
i^inst  the  nine  obligors,  he  must  pay  one  ninth  part  of  it  • 
if  but  Jive  executed  the  bond,  and  the  Tntness  was  one  of  the 
five*  his  liability  would  be  mcreased  in  nearly  a  two  fold  ra- 
tio. His  interest  would  prompt  him  to  sustain  the  bond. 
There  is,  therefore,  no  objection  to  his  competency  cn  the 
ground  of  interest  Neither  could  the  verdict  in  this  case 
ibr  or  against  the  defendants,  benefit  the  witness  in  a  suit 
against  himself.  A  verdict  for  the  defendants  would  prove 
that  these  four  defendants  never  executed  the  bond ;  but  that 
would  by  no  means  prove  that  the  witness  did  or  did  not  ex. 
ecute  it  I  am  of  opinion,  therefore  that  both  Squire  Monroe 
and  Asher  Tyler  were  competent  witnesses. 

ll  was  also  proper  to  shew  that  the  condition  on  which  this 
bond  luid  been  signed  was  rejected  by  the  [lUuntiffs  or  their 
ageiit,  and  that  an  entire  new  contract  of  loan  had  been  en- 
tered into  between  the  plaintiffs  by  their  asrent  and  the  five 
obligors  who  are  not  defendants  in  this  crius(\  If  a  bond  be 
signed,  and  put  into  the  hands  of  the  obligee  or  a  third  per- 
son on  the  condition  that  it  shall  become  obligatory  upon  the 
performance  of  some  act  by  the  obligee  or  any  other  person, 
the  paper  signed  does  not  become  the  bond  of  the  party 
awning  the  same  until  the  condition  precedent  be  performed. 
Until  then  there  is  no  contract  Evidence  of  such  fiicts  should 
have  been  admitted. 

1  am  of  opinion,  tbetefore,  that  a  new  trial  roust  be  grain- 
ed, costs,  to  abide  the  event 


T. 
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ALBANY, 
October,  1839. 


V. 


i-xeiiL  CuMPHTON,  administrator,        vs.  Fi£ld  and  Bracketi 

mJ^f^^Ln.  DmiutBWi  to  replication.  The  dedaradon  wai  od  a  Mevre 
iiotiNiie,imta  /aciaj  quart  executionem  nim  on  a  judgment  obtained  by  the 
twnof^a  pre-  intestate  against  the  defendants  for  $1843,54  in  assumpsit. 

MMo-  The  defendants  pleaded,  that  in  the  life  time  of  the  intestate 
a  writ  of  fien  facias  was  issued  upon  the  judgment  obtained 
against  liiem,  directed  and  delivered  to  the  shcriflf  of  Onon- 
daga, who,  by  virtue  of  the  same,  levied  upon  tlie  property 
of  the  defendants  to  a  large  amount,  to  wit,  to  the  amount  of 
$;>000,  and  subsequently  sold  the  same  to  the  full  amount  due 
on  tlie  execution ;  and  averred  that  the  sheriff  !iLid  not  made 
any  return  upon  the  execution,  concluding  with  a  verification 
and  prayer  of  judgment.  The  plaintiff  rg^/ie^f,  that  he  ought 
not  to  be  precluded  from  having  his  execution,  because  the 
sheriff  of  Onondaga  did  not  sell  the  property  alleged  to  have 
been  levied  upon  for  the  full  amount  due  on  the  execution. 
The  defendants  demurred^  and  the  plaintiff  joined. 

/.  R.  Lawrence^  for  defendants,  cited  Bacon's  Abr.  107, 
124,  720,  tit.  Execution  ;  2  Mod.  214  ;  2  WHson,  82  ;  1  Salk, 
1  ^  ;  6  Taunton,  370  ;  1  Archbold's  Pr.  270  i  2  Ld.  Raym. 
1072  ;  4  Cowen,  417 ;  7  id.  18. 

H.  Steward,  The  return  of  the  previous  execution  wa5 
not  necessary.  This  court  refused  to  set  aside  a  haJieni  facias 
possessionem  because  a  previous  virrit  of  possession  was  not 
letnmed.  (0  Johns.  R.  391.)  Issue  is  taken  by  the  replica- 
tion upon  the  only  material  allegation  in  the  plm,  viz.  the  sale 
of  the  property  to  the  full  amount  of  the  execution. 

By  the  Court,  Marcy,  J.  The  pica  is  perhaps  liable  to 
the  objection  of  duplicity  ;  but  this  objection  can  be  taken 
advaiiLage  of  only  by  special  demurrer.  (1  Saund.  337,  n.  3. 
1  ChiL  Fi.  513.)  The  plaintiff  has  seen  fit  to  waive  this  ad* 
vantage  and  to  reply.  To  his  replication  there  is  a  demur- 
rer upon  the  ground  that  it  does  not  traverse  all  the  mate- 
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rial  fteti  cowtumed  In  the  plea.   It  is  oontended  that  the  albant, 
plaintiff  cBDnot  have  execatioo  until  the  former  eieeation  it  ^^^toticr,  im 
ntiimecL  If  this  be  to  the  demurrer  it  well  taken.  A  teia- 
ore  and  tale  under  the  execution,  istned  in  the  lUb  time  of  the 

intestate,  is  admitted  by  the  replicatioD,  and  the  allegation 
tiiat  the  execution  has  never  been  returned  is  not  denied. 
The  plaintiff  in  replying  only  traverses  and  denies  the  allega- 
tion that  tiic  wiiole  amount  of  the  judgment  was  levied  by  the 
sale. 

The  ^'izure  and  sale  being  admitted,  a  second  execntinn 
cannot  rei^nlarly  be  issued  till  the  former  is  rpturned.  The 
second  writ  must  recite  the  first  and  the  return  cf  the  sheriff 
thereon.  (2  Wilson,  82.  1  Salk.  316.  6  TaunL  370.  1 
Arch.  Pr.  270.)  In  the  case  ciJadtion^exdem,  Thompson,  v, 
SHles,  (9  Johns.  R.  SOI,)  the  court,  on  ifiecial  application, 
and,  it  is  to  be  pretumed,  for  good  caute  shewn,  permitted 
the  plaintiff  to  have  a  teoond  habere  facias  possessionem,  the 
Unit  not  having  been  returned.  It  it  evident  that  the  party 
had  not  oblained  the  olject  tovfght  hy  the  firtt  writ.  A  di^ 
ferenoe  ezittt  between  a  writ  of  poetettion  and  a  fieri  ftdat. 
The  former  directt  a  tpecific  actt  and  if  teveral  tnoh  writt 
were  to  ittue  on  the  tame  judgment  it  could  work  no  uicon* 
▼enienee  to  the  defendant  All  that  could  be  done^  whether 
there  were  one  or  more  writt,  would  be  to  ditpotaett  him 
and  deliver  to  the  plaintiff  the  identicol  premitea  recovered.  ^ 
Such  would  not  be  the  case  where  several  writs  of  Jieri  fa- 
cias against  the  property  of  the  defendant  were  issued  ;  lur 
thus  several  satisfactions  for  the  same  debt  might  be  obtain- 
ed. It  is  necessary  that  the  court  should  set'  \\  )iat  liad  been 
done  on  the  first  writ  to  enable  them  to  give  proper  uirectiona 
Oil  the  second. 

It  if?  no  doubt  true,  as  the  plaintiff  contends,  that  where 
there  are  several  facts  set  forth  in  a  plea,  all  going  to  con- 
stitute a  defence,  his  replication  would  be  good  if  he  travers- 
ed any  one  of  these  fects,  without  which  the  defence  would 
he  incomplete :  but  if  any  fact,  not  traversed,  conttitutet  a  de- 
fonce,  his  replication  is  bad.  Such  is  the  character  of  the 
replication  in  tfait  caae»  if  it  it  true  that  the  fnrtt  writ  mutt  ha 
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ALBANY,   ntuiMd  before  theieoond  can  iesiie.  Ufht  ihel  p«l  fai  fraue 
Oeiobar,  1899.  \gy  the  phmtiQ  that  the  property  seized  on  the  firet  execution 
did  not  sett  for  enough  to  satisfy  the  judgment,  should  be  found 
for  him,  yet  I  hold  that  he  is  not  entitled  to  aiiolher  execution 
till  it  appear  what  has  been  done  on  the  first. 

Judgment  for  defendant  on  demurer,  withieave  to  piainuff 
to  amend  on  payment  of  costs. 


Tatlos     Srmova  and  Blancharh. 

A  ronstab!r  This  Wttf  En  actiou  for  false  imprisonment,  tried  at  the 
^  ''wu^l  Oneida  oirctiit  in  October,  1B28,  before  the  Hon.  Natbaii 

wmnmnl  arrest  WiLUAMi,  OUe  of  the  circmt  judgeS. 

the  pezf^M^d  Strong,  as  a  constable,  arrested  the  plaintiff  on  an  execo* 
fore  a  ^  uaticT  ^^D*^  ^  &9ct  of  One  Bslis.  The  plaintiff  beat 
it  MMwIbinvl  Stroi^  with  a  pole ;  Strong  oommanded  Blanchard  to  aaort 
IZidSi^  him,  who  did  so;  but  after  a  considerable  scuffle  the 


vttiifai  a  Ma.  made  fail  escape,  and  proceeded  to  the  store  <if  the  piaioliff  in 
Ifl^aLaW  the  execution,  which  was  near  by,  when  he  paid  the  amonnt 
*  of  the  execution^  Strong  having  followed  die  plaintiff  in  tfaii 
suit  to  the  store.  On  his  way  there,  howerer,  he  called  at  the 

office  of  a  justice,  entered  a  complaint  on  oath  against  the 
plaintiff  for  the  assault  made  on  him,  and  demanded  a  war- 
rant. After  the  plaintiff  had  settled  the  execution,  Strong 
asked  him  to  drink  witii  him;  he  said  lie  would  liotdriuk  with 
such  a  set  of  rascals,  left  the  store  and  went  to  a  tavern. 
About  10  or  15  minutes  afterwards,  Strong  again  arrested 
the  plaintiff,  saying  to  hirn  that  he  was  not  ijone  yet,  that  he 
was  his  prisoner.  The  plaintiff  agnin  beat  Strong,  who  again 
commanded  Blanchard  to  assist  him.  A  not  her  scufJle  ensued ; 
but  the  plaintiff  was  taken  to  the  office  of  the  justice  to  whom 
application  had  been  made  for  the  warrant  The  justice  met 
die  parties  at  the  door  of  his  office^  and  deltverBd  the  warraat 
to  Strong. 

Upon  this  state  of  facts,  the  judge  intioaated  that  he  woukl 
cfaa^  the  jury  that  Strong,  being  a  constable^  had  the  right 
to  arrest  the  plamtiff  for  llie  affiray  and  assBidt  that  had  bean 


««ninittted ;  that  whatever  doabC  there  m^ht  be  in  tlM  CMe  albabtt, 
<m  aeooont  of  the  diteoaliiMiatioe  d  the  affirey  befi>n  thear*  ^tober,  1899. 
rest,  yet  he  was  incliDed  to  the  opinkNi,  and  ehodd  ao  instmcl  tI^CT' 
the  jury,  that  the  anreit  beu^  made  by  the  ooostable  after 
haviqg  made  complamt  on  oath  before  the  jaslice^  and  while 
the  jtntioe  was  makii^  oat  the  warrant,  the  oooBtable  was 
justified  in  making  the  anest,  and  the  other  dcfindant  was 
justified  in  aiding  and  assisting  him.    Upon  this  intimation* 
the  plaintiff  submitted  to  a  nonsuit,  with  leave  to  apply  to  set 
the  same  aside.    A  motion  was  now  accordingly  made. 

J.  A.  Spencer f  ioT  picuaiilX. 
H,  R.  Storrst  for  defendants. 

By  the  Court,  Maect,  J.  It  is  not  pretended  that  the  con- 
stable Strong,  had  any  precept  which  authorized  hiin  to 
make  the  arrest  in  tiie  street,  for  which  this  action  is  brought; 
but  it  is  attempted  to  be  justified  on  the  ground  that  Taylor, 
in  resisting  the  officer  when  attempting  to  arrest  him  on  the 
execution,  beating  him,  and  exciting  the  affray  which  took  ' 
place  there,  had  committed  a  breach  of  the  peace;  and  have- 
ing  done  it  in  presence  of  the  constable,  who  is  ex  officio 
a  conservator  of  the  peace,  he  had  a  rigiit,  and  it  was  his  dutyf 
as  a  constable,  to  arrest  him  without  a  warrant ;  and  if  he 
had  that  right,  Blanchard,  the  other  defendant,  was  bound  to 
yield  his  aid  when  commanded  by  the  constable.  If  Stroi^ 
was  justified  in  what  he  did,  Blanchard  is  so  as  a  matter  of 
course. 

Lord  Bacon  says,  that  *^  The  office  of  constable  was  to  or^ 
rest  the  parties  that  had  been  broakmg  the  peaces  or  were  in 
a  fury  r^y  to  break  the  peace;  or  was  truly  infi^rmed  by 
others,  or  by  their  own  confessioo,  that  they  had  fresMy  farok* 
en  the  peace ;  which  persons  he  mfght  imprison  in  the  stodKS, 
or  m  his  own  house,  as  his  or  their  quality  required,  until ' 
they  bad  become  bounden  with  sureties  to  keep  the  peao&^ 
He  further  observes,  that  Constables  could  not  arrest  any, 
nor  make  any  put  in  bond,  upon  complaint  of  threatening  on* 
ly,  except  Liiey  iiad  seen  them  break  the  peace,  or  had  come 
freshly  after  the  peace  was  broken.**    (4  Bacon's  Works, 
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ALBANY,  84.)  Lord  Ch.  J.  Hak  also  mySf  **  A  oonetable  nny  cs  ^ 
oetobeum  ^  ^  breaker  of  the  pem  In  his  mw,  and  keep  Urn  in 
bis  house  or  k  the  stocks  tUI  he  cbq  bring  hira  before  a  jiMk 
tioe  of  the  peace.**  (1  Hale's  P.  C.  687.)  It  is  also  stated 
by  Hawkins,  that  a  constable  has  authority  not  only  to  arrest 
those  whom  he  shall  see  actually  engaged  in  an  afirayi  but 
also  to  detain  them  till  they  find  sureties  of  the  peace.  (Hawk. 
P.  C.  b.  2,  ch.  1»,  s.  8.    Also,  b.  1,  ch.  63,  s.  14,  17.) 

It  is  4uile  clear,  from  these  authorities,  that  the  power 
with  which  tlie  constable  is  invested  is  not  merely  to  put  an 
end  to  the  affray,  but  he  is  to  make  the  arrest  as  the  means 
of  procuring  surety  of  the  offender  to  keep  the  pence.  To 
do  this,  he  must  be  allowed  a  reasonable  time  and  a  rit  op- 
portunity. There  i*?  room  for  doubt  in  this?  cnsc  whether  the 
constable  had  not  delayed  too  long;  but  still  1  cannot  say 
that  the  charge  which  the  judge  proj  osed  to  give  to  the 
jury  was  not  substantially  correct.  I  am  therefore  indined  to 
the  opinion  that  the  nonsuit  ought  not  to  beset  aside. 

Motion  to  set  aside  nonsuit  denied. 


FkosT  vt.  Hill. 


A  memoran.  Error  from  the  Livingston  common  pleas.  The  house- 
duni  kopt  by  a  yy^i^  fumituie  of  One  Pierce  was  levied  upon  by  a  deputy  of 
dor  whu  seib  the  sheriff  of  Livuigston  by  virtue  of  two  executions  amounting 
f^of  oie'arl  together  to  the  sum  of  $14S^  The  levy  was  made  on  the 
ticiea  fold  and  15th  January,  1827;  and  the  defendant  in  the  execution  was 
for  £emf  iJ^  a  Permitted  to  remain  in  possession  of  the  property  levied  on. 
raiiieinit  note  The  executions  were  returnable  in  ninety  days,  being  issued 
bind'^e^fe^  justice's  judgments.  On  the  7th  and  8th  days  of  Febru- 
^*Tho  assent  P^^rce,  the  defendant,  a^inst  whom  the  executions  had 
oftheBheriffto  issued,  made  a  sale  of  his  household  furniture  at  auction,  aiid 
^t^]fr  ^{  plaintiff  below,  bought  sundry  articles  amounung 

goods  levied 

upon  by  ezeeuUoHf  will  notdivwt  tbetifle  of  a  purohMer  under  a  previoQB  mIo  mmde  by  i1m 

defendant. 

A  vendor  of  pciaoual  uroperty,  is  liable  to  both  parties  on  his  wftnauty  of  title,  ia  a  coiiipa> 
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OF  THE  STATE  OP  NEW- YORK.  3^7 

to  ths  fom  of  il37^9.  A  memoFttndttm  of  tbe  purchawt^  aliaut* 
made  by  Hill  was  made  by  a  person  who  acted  88  the  clerk 

of  Pierce  at  the  sale,  and  kept  a  memorandum  of  the  articles  Fro«t 
sold,  and  the  jniccs  at  which  they  sold.  He  was  uutliotiscd 
to  shew  the  property  and  to  deliver  it  to  bidders;  and  after 
the  sale,  llir  s(  \  eral  articles  purchased  by  Hill  were  inru  kecl 
by  him  and  tlili  with  Hill's  initials.  It  was  agreed  iM  tweeii 
Pierce  and  Hill,  at  the  titne  of  the  sale,  that  the  hi.ls  made  by 
Hill  should  apply  towards  a  debt  of  about  owing  by 

Pierce  to  Hill.  Durino^  the  sale,  the  deputy  shenll  who  had 
made  the  levy  on  the  property  of  Pierce  twice  gave  notice  of 
the  levy  and  forbade  the  sale.  The  property  purchased  by 
Hill  was  left  in  the  house  of  Pierce.  Four  or  five  days  after- 
wards, it  was  agreed  between  Pierce  and  the  deputy  sheriff 
and  Frost,  the  defendant  below,  that  Pierce  ahonld  sell  to 
Frost  seventy  or  eighty  dollars  worth  of  the  property  bid  off 
by  Hill  at  the  prices  paid  by  HiU  at  the  auction,  and  that 
Frost  should  pay  the  amount  of  the  eiecutions.  A  sale  ao* 
eofrdlngly  was  made  of  certain  of  the  property  purchased  by 
HQI  to  the  amount  agreed  upon,  lor  wUch  Frost  gave  his 
nofte  to  the  deputy  sheri^  who  endorsed  the  executions  satis- 
fied. The  property  thus  purchased  by  FVost  was  taken  pos- 
session of  by  him,  and  for  the  conversion  of  it  an  action  of  Uo* 
ver  was  brought  by  Hill. 

On  the  trial  of  the  cause,  Pierce  was  admitted  to  testify  for 
the  pluiiiliti'  below,  although  objected  to  as  an  incompetent 
witness.  The  court  charged  the  jury  thai  the  sale  to  Hill  at 
the  auction  was  good  and  valid  within  the  statute  of  frauds ; 
and  that  the  sale  to  Frost  was  void,  the  assent  of  the  deputy 
giving  it  no  validity.  The  counsel  lor  the  defendant  except- 
ed. The  jury  ih\md  a  vrrdict  for  the  plaintiff  for  $80,25,  on 
which  judgment  was  entered ;  to  reverse  which  a  wiit  of  er- 
ror was  sued  out 

/•  Dkhson^  for  plaintiff  in  error.    Pierce  was  not  a  com- 
petent witness.   The  sale  to  Hill  was  void  within  the  statute 
of  frauds ;  the  price  exceeded  #25 ;  the  goods  were  not 
cetved  by  the  purchaser ;  there  was  nothii^  given  as  earnest 
to  bhid  ^  baiipin ;  and  there  was  no  note  or  memonmiiim 
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ALBAMT,   in  wridi^  made  and  sjgned  by  t!m  purehaier.  .  (1  R.  L.  79. 

Robert!  on  FraudB,  174.  8  Johns.  R.  4»1.  8B«ni.A;AkL 
OMl  S  id.  821.  %  Bm.  ^  Cren.  97.  S  Bkck.  Gomm. 
447, 8.  1  8dk.  118.)  The  memofftndaiii  of  the  sale,  twiiig 
nuule  \ff  the  derk  and  agent  of  the  ^ndor,  is  the  aame  ei  if 
made  hy  the  vendor,  and  that  is  Dot  enoagh  to  hind  the  pur* 
ohuer.  (8  Johns.  R.  809.)  Validity  is  gim  to  the  entries 
of  an  auotiooeer  or  broker,  he  bemg  eonsidefed  as  acting  for 
bothpartieir.  (80owra,916.  4  Bos.  ds  Pul.  380.  16  East, 
108.)  The  sale  to  Hill  was  void  also,  because  tiie  property 
was  in  the  cu^Lody  of  the  law.  (18  Johns.  R.  311,  863. 
17  id.  lie.) 

J,  A.  Sjpencer,  for  defendant.  The  interest  of  Pierce  was 
nentralized ;  be  therefore  was  a  competent  witness.  The 
person  acting  as  the  clerk  of  Piprco  at  t)ie  auction  should  be 
considered  as  the  u^t nt  ul  buUi  parties,  and  the  same  validity 
given  to  his  acts  as  to  tiiose  of  a  broker.  (12  Johns.  R.  109.) 
There  was  a  sufficient  delivery  to  have  aiuhorized  Hill  to 
take  the  property  without  incurring  the  liability  of  an  action 
by  Pierce.  There  was  not  only  earnest,  but  a  payment  in 
full ;  it  having  been  agreed  that  the  bids  of  Uili  sbouki  apply 
on  Pierce's  indebtedness  to  him.  The  levy  can  be  set  up  by 
no  one  but  the  officer,  or  the  plaintiffs  in  the  eiecntiottfli 
Fierce  having  sold  the  property  to  Ujil»  could  not  sufaeegnontly 
confer  title  upon  Frost 


By  the  Camit  Sataos,  Ch.  J.  Pierce,  as  the  Tender  of 
the  property,  warranted  the  title  to  both  purchasers,  and  is 
Uable  for  the  Talue.to  the  losing  party ;  and  so  far  as  Us  in* 
terest  is  concerned  it  is  ioinurterial  which  succeeds ;  his  in- 
tenst  is  nentralizedv  and  he  was  therelbre  «  competeot 
witness. 

The  sale  to  the  plaintiff  below  was  inopcrati  \  e  and  void 
as  against  liic  execution,  and  the  sheriff  might  have  sold  the 
property  on  the  execution,  Init  he  did  not  do  so.  The  as- 
sent which  the  sheriff  gave  to  the  sale  to  ihr  ( I e  fondant  below 
gave  no  valuJitv  to  it.  The  case  is  to  be  cDnsidf red.  there- 
fore, as  il  there  was  no  execution  in  question.  In  thij 
point  of  view,  the  sale  at  auction,  at  which  Hill  was  a  pur- 
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dwfen  ivu  mdSd.  Thm  wu  a  loffideiit  meoioraiidiim  nmde  albany. 
by  the  irandoi^t  deA  and  agoot ;  the  property  was  paid  for,  *^»**»^'  ^* 
because,  by  the  agreement  of  the  parties,  the  bids  of  the  plain*  ^bmT 
tiff  below  ezthigaiehed  a  portion  of  the  debt  which  Pierce 

owed  to  Hill,  and  though  the  property  was  not  removed,  it 
Wits  marked  and  designated  as  Hill's.  Fiost  jmrcha^d  with 
a  knowledcje  of  the  facts,  and  is  in  no  better  situation  than 
Pierce  wuul<i  have  been  bad  the  action  been  broujrht  against 
hirii  ;ii  td  as  between  him  and  the  plaintiff  below,  there  can  be 
no  question  that  the  sale  was  valid. 

The  judgment  below  must  be  a^med. 


B188BLL  vs.  Hills, 

Tms  was  an  action  for  false  imprisonment,  tried  at  the  Untirr  tho 
Oneida  ciicoH  in  October,  1888,  before  the  Hoa  NATOMt  {^'^^J^l 
Williams,  one  of  the  circuit  judges.  p^^y 

Tbeftlse  imprisonment  complained  of,  was  an  arrest  in  a  wmnt  '"'^ 
dvfl  suit  on  a  warrmt  issued  by  a  justice  of  the  peace  on  S9th  i^'"'/  ^'^'^ 

.    •       ■  ■  .   ./»       •  *  ■  the  meaning  of 

August,  1827,  against  the  now  plamtiff  at  the  suit  of  the  pre-  •totmeT 
sent  defendant  and  another  person.  The  warrant  was  inued  "^^^^ 
on  the  oalh  of  the  now  defendant,  that  the  phuntift  m  that  propriety  «r 
suit  would  be  in  danger  of  losing  their  demand  unless  the  ^  j^/^i;; 

process  against  the  defendant  in  the  same  was  by  warrant ;  the  detennlned. 

now  defendant  orally  stating  the  facts  and  circumstances  tl»t"under  the 
within  his  nowledffe,  shewiiij^  ihc  frrounds,  of  the  application,  il*""*^^ 

,  iti««  the  affiiia. 

The  ])l:uiuiiy  insisted  that  the  UMnanl  h;i(l  iin jirn[)erly  issued,  vitof tlie/xiriy 

in;ismucii  as  no  proof,  within  the  ineaiiiii''  of  the  statute,  had  »PpJyin«  ft*  » 

.      ,  ,     .  rj^,     wamint  would 

been  exhii)ited  to  the  justice  to  authinze  the  issuini;  ot  it.    The  be  held  miBr 
}udrrr  iiotisuited  the  plaintiC  A  motion  was  now  made  to  set 
aside  the  nonsuit. 

* 

T,  Jenkin^t  for  defendant 
8.  Beardsky,  for  pkintiE 
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ALBANY,  By  the  Caurif  Mabot*  J.  The  only  queilioii  pmooted 
ODtobeivJ8S9.  of  exoeptkmi  in  thb  caie  ti,  whether  a  party,  ap- 

plying in  hit  own  bdialf  lor  a  warrant  under  the  fifth  laotioft 
of  the  od  f&r  Ike  better  and  more-  epeedy  retentry  of  dAu  of 

the  value  of  fifty  dollars,  (Statutes,  vol.  6,  281,  c.  patsed  in 
,1824,)  can  make,  by  his  own  oath  alone,  the  satisfactory  proof 
therein  required,  that  the  defendant  is  about  to  depart  Iruai  the 
county,  or  that  the  plaint  H  wtll  be  in  danger  of  loamg  his  de- 
mand unless  the  proa  ss  be  by  warrant. 

It  is  true  that  this  court,  in  expounding  similar  expressions 
in  the  fourth  section  of  the  justices'  act  of  1808,  did  decide 
that  the  proof  required,  meant  legal  evidence,  and  thnt  the 
party's  own  oath  is  not  such  evidence,  (9  Johns.  R.  15  ;)  but 
io  the  case  of  Terry  v.  Fargo,  (10  Johns.  R.  114,)  the  court 
eay  that  in  makini^  the  former  decision  they  did  not  advert  to 
an  amendment  of  that  section  made  in  the  year  1810,  which 
expressly  aUows  the  party  applying  for  a  warrant  to  be  ex- 
aumed  on  oath.  The  section  of  the  act  of  1834,  upon  which 
this  question  arises,  emhraoes  both  the  terth  section  of  the 
act  of  1806  and  the  subsequent  amendment  of  it,  and  mnt 
have  the  same  dXed  united  that  was  given  to  them  when 
diqoined  in  the  case  of  Tarry  ▼«  Fargo,   The  practice,  I 
befieve,  has  been  very  general,  perhaps  universal,  to  taketbs 
plaintiff's  own  statement  under  oath,  upon  which  the  justice 
determines  the  necessity  and  propriety  of  issuing  a  warrant* 
The  legislature  of  1813,  which  consolidated  these  two  pro- 
visions and  that  of  1824  which  continued  them  thus  consoli- 
dated, knew  of  the  construction  given  to  these  provisons  by 
the  supreme  court  and  the  practice  of  magistrates  under  it, 
and  by  retaining  the  language  unchanged,  must  be  co  nsidered 
as  giving  their  sanction  to  that  construction.    The  same 
provision,  without  any  essential  variation  of  lan{?ua<^e,  is  re- 
tained in  the  Revised  Statutes,  (vol.  2,  p.  229,  §  18,  19.)  i\ot 
only  this  court,  but  the  legislature  in  several  instances  has,  as 
I  conceive,  considered  the  oath  of  the  party,  proe^  wiiich  may 
authorise  the  justice  to  issue  a  warrant,  in  the  cases  specified 
in  the  fifth  section  of  the  act  of  1824. 

Motion  to  set  aside  nonsuit  denied. 
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ALBANY. 
October,  1839. 


'  Bullock  vs,  Babcock.  Bulloek 

V. 

Babcock. 

Tu  was  an  action  of  trespass,  assault  and  battery,  tried  ^j^^""'^  ^ 
at  the  Madison  circuit  in  September,  1826,  before  tlie  Hon.  Hum 


Natvan  WoLiAMe,  one  of  the  circuit  judges.  f  n>fuit» 

In  1816^  the  defendant  then  being  about  18  years  of  a^,  Mnah. 


shooting  an  arrow  from  a  bow,  struck  the  pbintiff  and  put  j^j^^  ^ 
oQt  one  of  his  eyes,  the  plaintiff  bemg  then  between  nine  and  tiw^|betoraii 

ten  years  of  age.    The  plaintiff  ami  defendant  were  school  ^^^j^^^  ^^'^ 

mates.    The   boys  attending  the  school   were    asscm'  led  p«reoo  by 

near  the  school  house.    One  of  them  had  a  bow  and  ar-  flicted  ii  lible 

row  with  which  he  and  the  defendant  had  been  shooting  at  a  *<>  respond  in 

mark.    Some  remark  was  made  by  the  plaintiff',  when  the  Sw«r. 

defendant  said,  **  I  will  shoot  you/'  and  took  the  bow  and  ^<  th** 

arrow  from  another  boy  who  tl»en  held  it.    The  plaintiff  ran  might  pribZ 

into  the  school  house  and  hid  behind  a  fire  board  standinir  ^ 

^  ■idered  an  un- 

before  the  tire  phice  in  the  school  room.    The  defendant  avoidable  acci. 
followed  to  the  door  of  the  school  room,  and  saying,  "See  me  ^'of  infanu^ 
shoot  that  basket,**  discharged  the  arrow.    At  that  moment  which  wonid 
th^  plaintiff  raised  his  head  above  the  fire  board,  and  the  IJdered'hiX 
arrow  struck  him.    There  was  a  basket  standing  on  a  desk  caw  of  aduh^ 
in  the  direction  that  the  arrow  was  aimed.   When  the  arrow 
was  shot,  there  were  a  number  of  boys  in  the  school  room. 
There  had  been  no  quarrel  between  the  boys.  The  plaintiff, 
howeyer,  on  entering  the  school  house  was  frightened  and 
said  he  was  afiaid  he  would  be  ahoL  The  plaintiff  sufleied 
great  pain  for  two  months,  became  blind  of  one  eye^  and  for 
five  years  was  disabled  from  attending  school  in  consequence  •^.v 
of  the  weakness  of  sight  of  the  other  eye.  His  mother  be-  ^ 
.  came  a  widow ;  and  when  the  plaintiff  was  able  to  attend 
*  school,  her  poverty  prevented  his  receiving  an  ordinary  edu- 
cation.   The  defendant*s  father  was  a  man  of  considerable 
property,  but  no  compensation  was  ever  made  for  the  injury 
inflicted.    This  suit  was  commenced  in  1827,  within  a  year 
after  the  plaintiff  a  Uaincd  his  age. 

The  jud^e  charg:ed  the  jur\'  that  the  shooting  the  arrow  in 
the  school  room  where  there  were  a  number  of  boys  as* 
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was  an  unlawful  act;  that  it  appeared  to  him  to 
OotolMr,l899.  have  been,  at  the  least,  grossly  negligent  and  unjustifiable; 
^Biiibck  j^iy  thought  so,  they  ought  to  find  a  yerdict  for 

^^j^j^  the  plaintiff,  with  damages.  The  defendant  excepted.'  The 
jury  found  for  the  plaintiff  with  $180  damages,  and  a  motion 
was  now  made  to  set  aside  the  verdict. 

J,  A.  Spencer,  Ibr  the  defendant.  The  shootiiig  of  the  a^ 
row  was  not  an  uniawiul  act,  and  the  judge  erred  in  so  in- 
structing the  jury.  To  sustain  the  acttoo,  it  diould  have  beoi 
shewn  that  the  injury  was  intentionally  done,  or  that  the  de> 

fendant  was  grossly  negligent  The  exercise  of  the  same  dis- 
cretion and  care  whicfi  would  be  required  of  adults  is  not  re- 
quired of  infants.  (Bacon's  Abr.  tit.  Intkncy,  H.  Comyifs 
Dig.  Infancy,  A.) 

P.  Qridkfff  for  plaintiK  The  defendant,  though  an  infant 
when  the  mjury  was  inflicted,  is  liable  to  this  action  like  an 
adult  (1  Chitty's  PI.  66.  8  T.  R.  366.  Bacon*s  Abr.  In- 
fancy, H.)  The  discretion  of  an  infant  is  not  inquirablo  into 
when  called  on  to  answer  civiliter,  though  it  is  otherwise 
where  the  proceedings  against  him  are  criminalitcr.  It  was 
unnecessary  to  shew  the  injury  was  intentional.  It  was 
enouizh  that  it  happened  tlirv)iiL':h  the  negligence  of  the  de- 
fendant. (8elwyn*s  N.  P.  by  Wheaton,  Assault  &  Battery, 
19,  and  cases  thf^re  cited.  1  Chitty's  V\.  170.  I  Bingham, 
213.)  The  charge  of  the  judge  was  unezceptionabb ;  for  be 
submitted  the  case  fully  to  the  jury. 

■ 

By  the  Courts  Marcy,  J.  It  is  not,  I  apprehend,  neces- 
sary for  us  to  say  whether  the  judge  erred  or  not  in  his  re- 
mark to  th("  jury  that,  under  the  circumstances  of  the  case, 
the  act  of  the  defendnnt  in  shooting  the  arrow  in  the  schof>l 
room,  where  there  w  ere  a  number  of  scholars,  was  not  law- 
ful ;  for  if  the  act  in  itself  was  lawful,  and  there  was  not  a 
proper  care  to  guard  against  consequences  injurious  to  oth- 
ers, the  actor  must  be  held  responsible  for  such  conse- 
quences. 

In  ordinary  cases,  if  the  injury  is  not  the  effect  of  an  una- 
voidable accident,  the  person  by  whom  it  is  inflicted  is  liable 
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to  respond  in  damaget  to  the  stifiem.  Where,  in  sbooting  at  ^  wv, 
at  butts,  the  archer's  arrow  glanced  and  struck  another,  it  October,  1829. 
was  holden  to  be  a  trespass.  (Year  Book,  31  H.  7t  28  a.) 
So  where  a  number  of  persons  were  lawfully  eierctsi^g  them- 
selves  at  annfl»  one  whose  gun  aeddentaHy  went  off  was  held 
liable  in  trespass  for  the  injury  occfasioned  by  the  acddent 
Weaver  v.  IfM,  (Hobart,  134.)  In  this  case  the  action  j  ik* 
was  assault  and  battery;  and  the  plea  was,  that  while  the 
parties  were  skirmishing  by  order  of  the  lords  of  the  council 
by  way  of  military  exercise*  the  defendant  casiuUiter  et  per 
inforfiMiMm  el  conira  vobMiaUmeuam  in  disdiarging  his  mus* 
kett  did  the  injury  complained  of.  To  this  piea  there  was  a 
demurrer,  and  judgment  was  given  for  the  plaintiff  In  giv- 
ing their  opinion,  the  court  say,  "  If  two  men  tilt  or  tournoy 
in  presence  of  the  king,  or  if  masters  fence  and  the  one  kills 
the  other,  or  if  a  lunatic  kills  a  man,  it  is  not  felony  ;  yet,  in 
trespass,  which  tends  only  to  i^ive  damages  according  to  the 
hurt  or  loss,  il  is  not  so.  Therelure  if  a  lunatic  hurt  a  man, 
he  shall  be  nnsweraMo  in  da?imges;  and  no  man  shall  be  ex- 
cused of  a  trespass,  except  it  may  be  adjudged  utterly  with- 
out his  fault"  Where,  in  a  dark  night,  tlie  defendant  got 
on  the  wrong  side  of  the  road,  and  an  injury  ensued  to  the 
person  of  the  plaintiff,  trespass  for  the  damage  was  sustain- 
ed. (3  East,  593.)  It  is  decided  in  the  case  of  Wokeman 
V.  Robinso7i,  (1  Bing.  213,)  if  the  accident  happen  entirely  ' 
withcNit  the  fault  of  the  defendaatf  or  any  blame  bei^g  im- 
putable to  him,  an  actkxi  not  lie.  In  that  ca8e>the  bkune 
imputable  to  the  defendant  was,  that  his  horse  being  ywng 
and  spirited,  he  used  him  without  a  curb  rein;  that  in  his 
alarm,  he  proibaUy  pulled  the  wrong  ran ;  and  that  he  ought 
to  haye  continued  on  m  a  straight  course.  The  blame  feii^ 
ly  imputable  to  the  defendant,  it  will  be  perched,  must  have 
been  flight  indeed,  as  it  certamly  was  in  the  case  of  the  inju* 
ry  done  by  the  glancing  of  the  arrow  when  shooting  at  a 
mark,  (a  lawful  act.)  and  by  the  accidental  discharge  of  the 
musket  at  a  irauiiiig  ;  and  yet,  in  each  of  these  cases,  an  ac- 
tion for  the  injury  was  maintained.  Unless  a  rule  is  to  be 
ap|)li<  d  to  this  case  different  from  that  applicalole  to  a  trans- 
action between  adults,  the  proof  was  most  abundant  to 
Vol.  UL  60 
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ALBANY,  charfife  the  defendant  with  the  consequences  of  the  iojuiy* 
(kMw,  1«9.  ijij.^jg^  jj^  ^1^^  j..^^^.  jj^^j^ugj.  as  aduJts,  are  liable  for  trespass, 
slander,  assault,  &c.  (Bing.  on  Infancy,  110,  6  T,  R.  386. 
16  Mass.  Rep.  889.  2  Inst.  326.)  Where  mfiuits  are  the 
•ctort,  that  might  probably  be  considered  an  unavoidable  ac- 
cident which  would  not  be  80  ooDsidered  where  the  acton 
are  adults ;  but  such  a  distinctioo,  if  it  exists,  does  not  appi  j 
to  this  case.  The  liabiKty  to  answer  in  damages  for  trespass 
does  not  depend  upon  the  mind  or  capacity  of  the  actors ;  for 
idiots  and  lunatics^  as  we  see  by  the  case  reported  in  Hc^Murt, 
are  responsible  in  the  action  of  trespass  for  injuries  iitficted 
bythenu  (1  Chit.  PL  60.) 

Motion  for  new  trial  denied. 


WoRMouTH  and  wile  vs.  CaAMEa  and  wife. 

when      thr     '^"'s  '^^^       action  of  slander,  tried  at  the  Herkinier  cir- 

worda  are  cuit  iu  September,  1828,  belorc  the  Hon.  Nathan  WiULiAMS, 
spoken  in   a  r  i  •    ■  i 

forri^n      Ian.  the  CirCUlt  JLldgPS. 

^"***^mod*^f  '^^^  declaration  alloLrctl  the  words  to  have  hopj}  spoken  by 
decli^ng       the  wife  of  Cranirr.  r  hnrging  the  wife  of  Wormoulh  wiih  Ikiv- 

tojute  the  iijg  stolen  a  fine  lawn  cap.  The  words  were  set  forth  lu  the 
WOVQS  m  tno 

foreign    Ian-  declaration  in  the  English  language.   They  were  proved  to 
aJSwUieli^  have  been  spoken  in  the  German  language.  The  pmons 
fication     of  who  facard  the  spesJdng  understood  the  German  language. 
itahTaad  ^th£       counsel  for  the  defendant  moved  that  the  plainttfis  be 
they  were  luv  noosuited,  msisting  that  the  words  should  have  been  set  forth 
^^2^       m  the  declaration  in  the  German  laqguage,  or  it  should  have 
'Mx^thon.    been  alleged  that  they  were  spoken  m  that  langoagBf  and  that 
they  w«re  underrtood  by  those  who  heard  them.  The  mo- 
tion was  granted,  with  leave  to  the  plaintiff  to  apply  to  set 
aakie  the  nonsuit,  which  application  was  now  made. 


r.  Hoffman,  for  plaintiC  Where  the  slander  is  wriUent 
the  words  may  be  set  forth  in  a  foreign  language ;  but  where 

it  is  oral,  it  is  often  impracticable.  I  know  no  case  where  it 
has  been  held  that  proof  of  the  words  iii  a  language  different 
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from  tfiat  Stated  id  the  deefairatioii  has  been  held  a  yariaace.  ^amawt; 

A  contract  stated  in  a  declaration 'm  English,  is  supported  by 

proof  of  a  oomnct  in  another  language.  Wormouth 


L»  Fbrd,  for  defendant,  cited  Cro.  Elk.  8t>5,  496,  645 ;  8 
Maul.  <k  Selw.  110. 

By  the  Court,  Savage,  Ch.  J.  Tho  rule  is,  that  words 
proved  must  be  proved  as  laid  ;  that  is,  substantially  so;  and 
it  IS  not  enougli  to  prove  words  of  similar  import.  How  can 
this  rule  be  complied  with  when  words  are  laid  in  one  lan- 
guage and  proved  io  another  ?  This  is  emphatically  proviqg 
words  of  similar  import.  The  judge  at  the  circuit  was  cor- 
rect in  nonsuiting  the  plaintiff  for  a  variance.  The  cases  ci- 
ted by  the  defendants  counsel  shew  that  the  proper  mode  of 
declaring  is  to  state  the  words  in  the  foreign  lai^uage,  and 
to  aver  the  signification  of  them  in  English,  andthat  they  were, 
understood  by  those  who  heaifheip.  rStarkie  on  Slander 
85, 306.)  This  was  done  in  the  case  of  Demartit  v.  Sa> 
ing,  (6  Cowen,  76,)  though  no  question  on  that  pomt  arose  in 
that  case. 

M otiofi  to  set  aside  nomniit  denied. 


T. 

G 


WoBMouTH  and  wife  vs,  C&ax£s. 


In  an  action 


This  was  an  action  of  slander,  tried  at  the  Herkimer  eir-  ^.  .-..i 

cuit  m  September,  1828,  before  the  Hon.  I^athait  Wil-  ScSj^'^^fc^t; 
UA MS,  one  of  the  circuit  judges.  '  which  might 

The  defendant  it  seems  uttered  the  same  slander  mEng^  STi^ 
lish  which  his  wife  published  in  German^  (ante,  p.  894.)  circumstaatial 
The  words,  as  proved,  charged  the  plaintiff's  wife  with  steal-  tf: 
ing  a  cap  from  one  Pomeroy's.  ■  After  the  evidence  on  the  p'^'^^'^  ^an. 
part  of  the  plaintiffii  was  closed,  the  defendant  offered  Uy^^'^i^ 
prove,  in  mit^tion  of  damages,  that  before  the  q>eakii^  of  f^^'^y  '"^""^ 
thewordsacapandahandkerchiefhadbeenlostatPomeroy'sS 

and  it  w<i>^  ac 
oordingijr  liald, 
ibftt  K|U|rtC  i^^c 

the  plaintiff       in  powMakm  of  the  property  aUeged  to  have  Wn  stolen,  and  retuiWd  it  to 
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ALBANY,  ixfem  i  tlnt.<pe  Cftty  Kimmaii  had  been  chaiged  and  pro^ 
^""^l^^^  eoiiled  for  elealti^  the  handfcerohitif,  and  that  about  llie  time 
Wcnamih  of  the  proaecution  agaioat  her  and  previous  to  the  Bpeaking 
qJI^^    of  the  worda  charged,  the  phintifi  sent  home  to  Pomeroy'e 
the  cap  that  had  been  loet;  the  counsel  for  the  defendant  at 
the  same  tune  admitting  that  the  evidence,  if  received,  would 
go  only  in  mitigation  of  damages,  and  not  in  justification  of 
the  words  spoken.    This  evidence  was  objt.'cted  to  and  re- 
jected.   The  defendant  had  pleaded  only  the  general  issue; 
there  was  no  plea  or  notice  of  justification.    The  defendant 
excepted  to  the  decision  of  the  judge.    The  jury  found  for 
llic  plaintiffs  8150  damages.  The  cause  now  came  before  this 
court  on  the  exception  taken,  and  a  new  trial  was  asked  lor. 

L.]  Ford,  for  defendant.  The  evidence  offered  ought  to 
have  been  received  to  rebut  the  inference  of  malice.  (7  Cow- 
en,  633.  Starkie  on  Slander,  410.)  It  was  ofiTered  only  in 
mitigation  of  damages,  and  could  not  have  operated  in  josti* 
of  the  defiwdant. 


M.  Hoffman,  for  plaintiffs.  If  the  proof  offered  was  cal- 
culated to  excite  a  belief  that  the  plaintiff  was  guilty  of  the 
felony  it  was  inadmissible.  Its  effect  wouki  have  been  the 
same  as  if  the  defendant  had  undertaken  to  justify ;  this  he 
could  not  do  under  the  general  issue.  (14  Johns.  R.  232.  5 
Cowen,409.  7  id.  613.  8  id.  214.) 

By  the  Courtf  Mabot,  J.  What  may  be  ofiered  in  mit- 
igation of  damages  inactions  of  slander  and  for  libels,  was 
much  considered  in  the  case  fj£  Rod  v.  King^  (7  Cowen,  613J 
and  it  seems  to  be  there  settled*  that  the  defendant  in  such 
actions,  if  he  has  not  attempted  to  justify  the  cbirge,  may 
prove  under  the  general  issuer  by  way  of  excuse,  any  thing 
short  of  a  justification  whmh  does  not  necessarily  imply  the 
'  truth  of  the  charge  or  tend  to  prove  it  true,  but  which  repels 
the  presumption  of  malice.**  The  defendant  here  offered, 
with  a  view  to  mitigate  (iamacrcs  to  prove  that  the  plaintiif, 
Mrs.  Wormoulh,  was  in  possession  of  the  property  allied 
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tobaTebe9DBtokn.«iMlth«t  abom  Uie  time  of  the  (komoo^ 
tioo  of  aaothatr  perm  ilbr  an  article  aHegsd  to  have  been 
flolen  at  the  nam  time,  she  retumed  it  to  the  owner.  Par- 
ticttlar  faets  which  might  form  \mk$  in  the  eham  of  drcum- 

stantial  evidence  against  the  plaintiff,  cannot  be  received  un- 
der ihe  general  issue  in  mitigation  of  damages.  (Starkie  on 
Slander,  410.)  The  possession  of  the  stolen  property  which 
the  def<  ii  lant  offered  to  prove  was  sucli  a  fuel,  and  the  judge 
decided  coirectly  in  refusii^  to  receive  the  evidence. 

New  trial  denied. 


A.  WABim  «».  PhicB  and  othen. 

This  was  an  action  of  indebitatus  assumpsit,  to  recover  Wbe"*!"*"*- 

iMory  note 

monies  alleged  to  have  been  paid  by  the  plaintiff  for  the  de>  mado   to  be 

fendants,  tried  at  the  Livingston  circuit  in  October,  1838. 

before  the  Hon.  John  BmosALL,  thea  one  of  the  ciicnit  accommoda. 

jMui^ca. 

A  (iromissory  note  for  the  sun  of  #600,  hearing  date  19th 
April,  1096,  was  signed  by  Jacob  Price,  AHred  Jones,  by  thiee  other 
Enmnoel  Case  and  John  Markham,  (the  defendants  in  this  P«n^  f  ^ 

cause,  payable  in  four  months  to  the  president,  directors  and  fused  to  be  dia- 

company  of  the  bank  of  Ontario,  to  be  discounted  by  the  bank  ^^'^^^u^j^ 
for  the  accotiiinudation  atid  sole  benefit  of  Price.  The  bank  further  names 
refused  to  discount  the  note,  unless  further  names  were  ob-  ^'Jnoihcr 
tained  to  the  note.  The  note  was  subsequently  presented  with  pcreon  u  pro- 
the  additional  names  of  Asahel  Warner,  (the  plaintiff  in  this  yr.nr\pj  to 
cauR'.)  and  of  Matthew  Warner,  and  was  then  discounted.  J^*" 
To  the  name  of  Asahel  Warner  was  added  the  woi-d  aurety.  when  it  is  di». 
Matiliew  Warner  testified  that  he  was  requested  by  Price  to 

such  person  is 

sign  his  name  to  the  note  as  a  surety,  after  the  other  five  draw-  subs,  qnmiiy 
era  had  signed  the  same^  and  that  considering  Pricei  Jones,     ^^^^^  ^ 

It,  he  cannot 
recover  for  mo. 

nmfpaid  in  a  joint  actkm  against  the  principal  and      three  persons  who  originally  iigiMdM 

sureties,  although  be  cxpn'sslv  niwru-il  the  noti-  as  mrety ;  he  be  considfr»^d  as  a  co-furety, 
unluHB  a  htate  ol  lacts  ui  siicwn  iroiu  whicii^  it  apDoant  positively,  or  by  icfai  mtendment,  that 
those  who  originally  iigned  intended,  at  to  the  aalMeqtient  aigner,  to  aland  in  tbo  dniaetar  of 

prinrr  pn!^. 

The  a(imi88ion  by  one  of  the  original  sureties,  tliat  the  piainu^  signed  as  surety  for  ail  the 
BMdnw  ef  the  Mtoi  wiO  Mt  Wsd  Us  oo»eHwlle> }  bo  ptHftiif^ufhtSo^  ikom  toosiitbelwMa 
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AiAAiTT,  Ottie,  and  Mrtlum  good  mod  mijpaaMt,  ii»  did  not  lieotete 
<^*^^loi^;  Prifietold  hbntiiit  lib        tmder  tile  neeeaitf  of 
^wmu    pvDcariiig  nioiiey  to  go  to  Albaiiy  with  a  boat 

The  note  not  being  paid  when  diiOi  a  flult  was  oomiDeneed 
vpooit,  and  a  judgment  obtahied  against  all  the  maken  Ibr 
the  ram  of  tses^M.  An  eiecmion  was  eubaequcDtly  issued 
to  the  sheriff  of  Livingston,  whereon  he  was  directed  to  levy 
Hie  sum  of  8343,83  with  interest,  besides  his  fees.  Of  this 
sum,  Matthew  Warner  paid  8176,68.  After  the  payment  of 
that  sum,  the  plaintiff  in  this  suit  called  on  the  sheriff  r  the 
avowed  [)urpose  of  paying  and  settling  the  execution  j  the 
sheriff  gave  him  the  money  paid  by  Matthew  Warner,  and 
delivered  to  him  the  execution,  and  requested  him  to  pay  over 
the  money  and  settle  the  execution  with  the  attorney  for  the 
plaintiffs.  On  the  same  day  the  plaintiff  in  this  cause  re- 
turned the  execution  to  the  sheriff  with  a  receipt  endorsed 
thereon  by  the  attorney  of  the  plaintifis  in  the  execution,  that 
he  had  leceived  of  the  sheriff  the  amount  of  the  eieCQtion ; 
whereupon  the  sheriff  gave  the  plaintiff  in  this  cause  a  receipt 
acknowledging  that  he  had  received  of  htm  #359,89  in  full 
The  sheriff  proved  his  own  receipt :  the  receipt  of  theattor- 
ney  was  proved  by  another  witness  by  evidenoe  of  the  attor^ 
ney*s  hand  writing ;  which  last  evidence  was  objected  lo^  bat 
admitted. 

The  plaintiff  further  proved  admissions  made  by  Cass»  one 
of  the  defendants,  that  he  had  said  that  the  plaintiff  would  not 
lose  any  thii^,  as  he  had  signed  as  surety  fer  faini»  Joosb» 
Markham  and  Price  ; .  and  if  Price  was  not  good  for  the  mon- 
ey, they  were.  This  evidence  was  objected  to,  but  reoeived. 
These  admissions  were  made  when  the  other  defendants  were 
not  present ;  tbm  was  no  partnership  or  connection  in  holi- 
ness existing  between  Case  and  the  others  defendants.  The 
judgment  in  favor  of  the  bank  was  shewn  to  have  been  fuJIy 
paid  u|).  A  verdict  was  taken  for  the  plainiitT  for  the  amount 
paid  by  him  on  the  execution,  exclusive  of  what  was  paid  by 
Matthew  Warner,  and  the  interest  of  the  same,  subject  to  tbe 
opinion  of  this  court. 
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A.  It  Jlcnm^  for  filiMC  dted  DougbM*  R.  604 ;  11  East,  XLtMn 

577;  3  Day,  809  ;  6  Johns.  R.  267  ;  2  id.  213  ;  4  id.  460; 

5  id.  176  ;  2  T.  R.  100 ;  1  Pothier,  326 ;  3  T.  R.  757  ;  4  id.  "^^^ 
177 ;  17  Johns.  R.  176 ;  4  Cowen,  678. 

HHclamf  i<x  defendants,  cited  2  Equi^C&i.  Ahr«  tit 
Ckutritration;  FreemaOv  97  n.;  1  Cox,  818;  8  Boi.  4&  PoL 
270 ;  4  Johni.  Ch.  R.  888, 11  Vesey,  22  \  2  Comyo  oo  CooL 
186,  7, 8 ;  Starlde's  £v.  51, 12m 

By  the  Ctmrtf  Sava«b,  Ch.  J.  The  first  question  is, 
whether  the  plaintiff  was  ncreiy  for  all  the  defendants  who 
preceded  him  as  makers  of  the  note,  or  for  Price  only? 
What  passed  between  Price  and  the  plaintiff  when  he  subscri- 
bed his  name  does  not  appear ;  but  what  was  said  to  Mat- 
thew Warner  was  suflkient  to  apprize  him  that  Price  alone 
was  to  be  benefitted  by  the  mcney,  and  when  he  was  asked 
to  become  surety,  he  could  not  suppose  that  those  who  had 
preceded  him  stood  in  any  other  character  than  sureties. 
The  note,  when  presented  to  the  plaintiff,  was  perfect,  and 
he  might  have  advanced  tlic  money  upon  it,  and  it  would 
have  been  a  good  security  in  his  hands ;  but  when  the  fact 
appears  that  he  sigried  as  surety,  and  that  all  the  others  ex- 
cept Price  signed  the  note  as  sureties  also,  they  must  all  be 
considered  co-sureties  unless  a  state  of  facts  be  shewn  to  the 
court  from  which  it  shall  appear  positively,  or  by  legal  in- 
tendment, that  these  defendants  intended,  as  to  the  subsequent 
signer,  to  stand  in  the  character  of  principals.  No  inference 
of  that  kind  can  be  drawn  from  the  facts  in  this  case,  unless 
it  be  from  the  declarations  of  Case,  who  admitted  that  he  and 
the  other  defendants  were  liable  to  the  plaintiff;  but  whether 
this  admission  was  founded  on  the  fiict  of  their  beii^  all  prin* 
cipals,  or  on  a  mistaken  notion  of  the  rights  and  liabilities  of 
the  parties,  does  not  appear.  It  may  have  been  either.  But 
ff  he  intended  to  tfdmit  that  tfaey  were  all  principals,  his  ad> 
nfasion  is  not  eridenoe  to  charge  the  other  defendants.  An 
adnussbn  of  indebtedness,  by  one  of  several  joint  debtors,  is 
soffident  to  tal^  m  ease  ovt  of  the  statote  of  limitations; 
but  an  adimsifam  of  om  partner,  after  dissdutm  of  the  part* 
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ALBANY,  nerafaip,  eannot  eflaet  the  other  pnrtawr  to  maka  hia  dmrg^ 
Oct^<<im.^  ^  »m  <^  "^iMto  ^th  the  above  empCioiL 
Wusflr  It  is  not  pretended  that  these  deftodnnts  were  partners ;  the 
contrary  is  proved.  1  am  of  opinbn,  therefore«  that  the  ac- 
tion cannot  be  maintained.  If  it  could,  there  is  evidenoe  of 
tlie  payment  of  the  money  to  the  sheriS  But  the  receipt  of 
the  plrintiff's  attoniey  was  inadmissible  i  tlie  attorney  himself 
might  have  been  produced. 

I  am  of  opinion  that  the  defendants  are  entitled  to  judg- 
ment. 


Wabneb  and  Cabtl  ef.  Babkbb  and  Halstbad. 

A  demand  ^™  ^  sction  of  Bssumputt  tried  at  the  Ontario  dr* 

ftgdiMt  «  firi.  cuit  In  January,  1829,  before  the  Hon.  Nathan  Wiluams, 

won  of  compa.  <' 

ny  etiuMi  be  The  plalntifil  and  the  defendant  Barker  were  members  of  a 
a  note  ^l^aWe  P"vate  association  called  the  Union  Line  Stage  Company.  A 
to  the  agents  post  coacli,  8  horses  and  2  sets  of  harness  were  sold  by  the 
ny^  and  prose-  pi^iiiitiffs  to  the  defendant,  amounting  together  to  the  sum  of 
eutod  bythem  $950.  A  bill  of  the  sale  was  made  out  datcii  27th  March.  1827, 

in  tlicir  indivi-  1  ■  1     i      »  <•     t  j*     1    1  11 

dual  names,  al-  on  which  tlie  dclendant  was  credited  the  whole  afiiount,  corn- 

thoP  llie  note  prisinff  in  the  items  of  credit  two  notes  of  $235  each,  one 
waa  taken  for  ^  . 

tlie  benefit  of.  payable  at  s!x,  the  otiier  at  twelve  months ;  and  underneath 
t^cmnpany*'  ^^'^  Written  an  agreement,  sifrnH  by  the  plaintiff?!, 
Nor  can  a  de-  (Wamer  designated  as  president,  and  Caryl  as  director  of  the 
^ng^to  OTe"of  company,)  promising,  as  soon  as  it  could  be  ascertained  what 
two  defend,  the  defendant's  stock  in  the  company  was  worth,  to  endorse 
•d  b«^t^  off  the  amount  on  his  note  payable  in  one  year  from  the  eigh- 
agi^t  a  de.  teenth  day  of  Apnl  inttant;  and  further  agreeing  that  the 
k!t£  d£od!  balance  doe  him,  if  any,  op  to  the  1st  day  of  April,  should 
also  apply  on  the  note.  A  note  was  gi^en  by  Barker,  and 
Halstead  as  his  surety,  for  the  sum  of  $385,  bearing  date  18th 
April,  1827,  payable  to  the  plaintiffs  one  year  after  date ;  for 
the.  recovery  of  which  this  action  was  brought 

The  defendants  claimed  to  be  allowed,  as  a  set*off  against 
the  note,  a  demand  against  the  Union  Line  Stage  Company, 
purchased  by  Barker  of  one  Joseph  Failing,  who  held  the 
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e«fftifioate  of  Warner,  as  president  of  the  boani*  thai  tbiM  at. bant, 
^as  duelo  him,  horn  tfao  Union  Line  Stage  Ck>mpan7,  #906^  OotobeU^. 
71.  The  .certificate  was  obiauied  o&  the  10th  F^ruary, 
1§87,  and  ahortly  aAerwards,  and  pzevions  to  the  con^ 
meaoement  of  tfak  suit,  it  was  transferred  by  FaiUqg.  to  Bar- 
ker, one  of  the  deiendants.  Notbe  of  the  transfer  was  gi^en 
to  Warner,  who  said  he  would  set  off  the  amoontofthe  cert^ 
ficate  against  Barker's  note  test  payable.  The  defendants  of- 
fered to  prove  by  parol,  a  resolution  of  the  company  at  one  of 
their  meetings,  that  any  debts  which  should  be  paid  by  a  stock- 
holder should  be  allowed  by  the  company  against  any  note 
they  might  hold  against  him ;  but  it  appearing  that  written 
minutes  were  kept  of  the  proceedings  at  the  meetings  of  the 
company,  by  a  secretary  of  the  coiiipany,  and  such  minutes 
not  being  produced,  or  their  absence  accounted  for,  the  evi- 
dence was  objected  to  and  rejected.  The  defendants  proved 
that  the  plaintiffs  were  the  agents  of  the  company  to  sell  the 
property  and  collect  the  debts  of  the  company.  A  verdict 
was  taken  for  the  plaintiffs  for  the  amount  of  the  note,  sub- 
ject to  the  opinion  of  this  court  whether  the  set-ofl'  ought  to 
be  allowed ;  and  if  the  same  was  allowed,  the  verdict  to  be 
modified  accordingly.  The  cause  came  before  the  court  on 
a  case  made. 

A,  R.  Danfif  for  plaintiflb. 

L,  F*  Stevens,  fer  defendants. 

By  the  CowrU  MxacTt  J.  The  pcmt  in  this  case  deserTing 
most  attentum'  is  that  which  relates  to  Barker^s  claim  to  set 
off  the  demand  botight  by  him  of  FaUing  against  the  Union 
Line  Stage  Company.  When  F&iliiig  stated  to  Warner,  one 

of  the  plaintiffs,  that  he  had  transferred  his  claim  against  the 

company  to  Barker,  Warner  observed  that  it  should  be  set  off 

against  the  note  given  by  Barker  l;ist  duo,  ihut  is,  the  note,  as 
ap[:>c'irs  satisfactorily  by  the  evidt nee,  on  wliirli  this  suit  is 
broutrlit.  This  set-off  is  resisted  on  the  ground  that  it  is  not 
betweeri  the  parties  to  the  record.  The  quest ien  is  fairly  pre- 
sented, whether  a  bet-off  can  be  allowed  between  parties  in  inr 
terest,  but  who  are  not  parties  on  the  record  ? 

Voiu  m.  51 


I 


Digitized  by  Google 


403  ^   CASXM  IX  THE  SUnSMB  OOVKST 

AtBAifT,       The  decisions  under  the  English  statute  of  set-off  have  been 
October,  1829.  extended  to  parties  in  interest;  but  our  statute  has  provisions 
Wsmor  found  in  the  English  act,  and  it  has  rereived  a  differrnt 

construction.  The  provision  which  directs  a  balance  to  Ixj 
certified  in  favor  of  the  defendant,  ia  case  his  claim  shall  ex- 
oeod  that  of  the  plaintiff,  has  given  rite  to  a  difiereoce  in  the 
construction  of  the  two  statutes. 

Where  the  plaintiff  prosecutes  a  trustee,  the  defendant,  un« 
der  our  statute^  cannot  set  off  a  demand  against  the  cestui  que 
trust.  (5  Cowen,  231.)  It  appears  from  the  case  of  Wolfe 
y.  Waskhumt  (6  Cowen,  861,)  that  a  demand,  to  be  the  snb- 
ject  of  a  Bet-off  at  law,  must  be  between  the  parties  to  the 
Huit ;  if  It  be  due  from  the  plaintiff  and  another  to  one  of  two 
defendants^  it  cannot  be  set  off 

It  cannot  be  pretended,  if  the  demand  here  offered  as  a  set- 
off had  exceeded  the  demand  claimed  by  the  plaintiffs,  that 
both  defendants  would  have  been  entitled  to  the  baluMO. 
Halsted,  one  of  the  defendants,  had  no  interest  in  the  demand 
offered  to  be  set  off ;  nor  would  the  plaintiffs  have  been  lia- 
ble alone  for  such  balance :  the  demand  offered  as  a  set-off 
was  due  from  the  Union  Line  Stage  Company,  and  not  from 
the  plaintiffs,  the  officers  of  that  company. 

The  set-off  is  also  claimed  on  the  ground  of  an  agreement 
to  allow  it  on  the  demand  for  which  this  suit  is  brought.  The 
parol  proof  of  what  was  contaiin  d  relative  to  this  subject  in 
the  minutes  of  the  company  li.iving  been,  vi'^  I  think,  properly 
rejected,  the  only  evidence  of  the  agreement  is  the  declardtion 
of  Warner  to  Failing,  that  he  would  allow  it  to  Barker  on  this 
demand.  This  declaration  to  a  third  person,  who  then  had 
no  interest  in  the  matter  to  which  it  related,  and  made  without 
any  consideration,  does  not,  I  apprehend,  preclude  the  plain- 
tiffs from  interposing  any  legal  objection  to  the  setoff  which 
would  exist  but  for  such  declaration.  I  am  therefore  of  opi- 
nion that  the  claim  against  the  Union  Line  Stage  Company, 
purchased  by  Barker  of  Failing,  is  not  a  proper  subject  of  set 
off  against  the  note  for  the  recovery  of  which  this  action 
brought 

JiMlgmeDt  far  plnntift 
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Tatu»  m.  FWw  and  "Basm, 

Thi8  was  an  action  for  false  imprisonment,  tried  at  the  A  justirr'^  n. 
Oneida  ciicuit  in  October,  1828,  before  the  Hon.  Nathan 
WiLUAMs,  one  of  the  circuit  judges.  goo^  and  per. 

.  The  false  imprisonmeDt  complained  of  was  an  arrest  on  a  a^lvt 
justice's  elocution  issued  by  Fuller,  a  justice  of  the  peace*  on  j^'""' 
ft  judgnieot  confessed  before  him  by  the  defendant  in  favor  of  in 


Balis  for  95,40  on  the  88d  April,  1838.  The  execution  was 

MLltjf     M  BUD* 

issued  on  the  7th  May,  1828,  on  the  application  of  Balis,  he  ject 
making  oath  before  the  justice  that  he  would  be  in  danger  of  ''^^'^^^  ^ 
hMing  his  demand  unless  the  execution  issued  before  the  ex-  Mvyto  vua. 

piration  of  80  days  after  the  rendition  of  the  judgment   The  cov^' to  Z. 
defendant  had  not  a  family,  and  was  not  a  freenolder.    The  mmA  n  ««•. 
execution,  after  reciting  the  judgment,  commanded  the  con-  all'^ao 
stable  forthwith  to  levy  on  the  goods  and  chattels  of  tlie  de-  "  ^ 

J*      I  /  I  1111  11  bt  ,  must 

fendant,  (except  such  goods  and  chattels  as  are  by  law  ex-  bemadofortl*. 
empted,)  the  amount  of  the  judgment,  with  interest  fi  uin  the  with,  wWtettji 

,  »      1  ,        I   ■        I  1    r         ,     •      •  parties  are  Btill 

23d  April,  18'i8,  and  to  bring  the  money  beiorc  ttie  justice  at  befcwe  the  iai. 
his  office  in  Wiiiteslown  within  30  days,  to  render  to  the  *}*^'  ™* 
plaintiif  for  his  damages  and  (X)sts ;  and  for  want  of  goods  and  We  to  execo. 
chattels  whereon  to  levy,  commanded  the  constable  to  take  *!°"  "f^.STf 
the  body  of  the  defendant  and  convey  him  to  the  keeper  of  coatemplated 
the  common  jail  of  the  county  aforesaid,  there  to  remain  un-  i£i*5a tins  not 
til  discharged  according  to  law.  The  plaintiff  was  arrested  ^ 
on  the  18th  May,  1828,  and  taken  to  the  store  of  the  plaintiff  .^^^of  an  ex. 
in  the  execution,  where  he  paid  the  amount.  The  plaintiff  JJ"'***"^'^^ 
insisted  that  the  execution  having  been  issued  before  the  ex-  bie  to^'exeeo. 
piration  of  30  days  after  the  rendition  of  the  judgment,  had  ^  ^t^Si 
been  issued  ill^lly,  inasmuch  as  it  was  not  called  for  atmwhMA 
the  rendition  of  the  judgment  Tlie  judge  decided  that  the  ^* 
«xecutbn  nMght  issue  at  any  time  upon  the  proper  oath  being 
made.  Sevml  other  questions  were  raised  at  the  trial  by 
the  plaintiff  which  were  decided  against  him,  but  are  not  no* 
ted  here^  as  they  were  not  inasted  on  in  the  argument  of  the 
The  plaintiff  excepted  to  the  decimns  of  the  judge, 
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ALBANY,    and  was  noimdted;  to  teC aode  whioh  noosmt  a  motion  wat 

October,  1829.  IMl^ 

/.  A,  S^encBT,  for  plaiiitifi^  imisted  that  an  execution  from 
a  jostico'a  court  cannot  iaaoa  againtt  tbe  pmrs<m  oi  a  deiflnd> 
antt  until  an  eieeation  against  his  goodt  anddtiMi  has  been 
returned  aii0a  hona  ;  and  that  to  entitle  a  party  to  an  execu- 
tion previottB  to  the  eipiration  of  the  time  which  must  elapse 
ordinarily  before  it  can  issuct  the  oath  authorizing  a  previous 
issuing  of  the  execution  must  be  made  at  the  time  of  the 
rendition  of  the  judgment  • 

JET.  JL  Stor  rt ,  for  defendants^ 

Bf  lAs  Cotfrf,SATAoa,Ch.  J.  The/oarteeaa  section  of 

the  fifty  dollar  act,  (Statutes,  vol.  6,  p.  286,  c.)  provides  in 

the  first  place,  that  where  judgment  shall  be  rendered  ai^ainst 
citlicr  party,  execuUuii  shall  tliereupon  issue  ;  it  tlu:a  pre- 
scribes, 1.  the  lorm  of  the  execution,  arid  2.  the  time  of 
issuing  it. 

1.  As  to  the  form,  it  shall  be  directed  to  a  constable, 
commanding  him  to  levy  the  amount  of  the  goods  and  chat- 
tels of  the  person  against  whom  it  lias  issued,  and  to  bring 
the  money  before  the  justice  to  render  to  the  party  in  wiiose 
favor  it  was  granted  ;  and  if  sutficieut  goods  and  chattels 
shall  not  be  found,  such  execution  may  be  renewed,  or  fur- 
ther execution  may  be  had,  or  an  action  of  debt  may  be 
brought,  and  shall  further  command  the  constable  to  take  the 
body,  &c.  It  is  contended  that  no  execution  can  legally  is> 
sue,  in  the  first  instance,  against  the  body.  This  part  of  the 
section  is  not  expressed  with  that  clearness  and  prectsioR 
which  is  desirable;  but  the  construction  which  has  universal- 
ly been  given  to  it  is,  that  the  execution  shall  direct  the  offi- 
cer to  levy  on  property,  and  if  none  can  be  found,  then  it 
$kaB  fwihar  eommand  the  officer  to  take  the  body.  If  the  « 
legislature  had  intended  that  the  execution  against  the  body 
diould  have  been  a  distinct  process,  they  would  not  have  used 
the  words  ^rlAer  command ;  this  implies  a  prevk>us  command. 
Whatb  diat  previous  command?  Clearly  the  command  to 
'  take  the  property.  The  obscurity  axises  from  the  provision  for 
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further  executiou,  or  renewal  or  the  action  of  debt,  being  in-  awawt* 
troduced  in  this  action  between  tlie  iirst  and  second  parts  of  ' 
the  contents  of  the  execution. 

That  this  is  a  correct  conclusion,  will  be  manifest  from  a 
brief  review  of  the  laws  regulatings  proceedings  before  justi- 
ces. By  the  tenth  section  of  the  ton  pound  act  of  1787,  (2 
Jones  d&  Varick's  Revision,  159.)  the  execution  commands 
the  constable  to  levy  on  the  goods  and  chattels,  **and  for 
want  of  sufficient  irooHs  and  chattel'^  whereon  to  lovy.  to  take 
^hc  body  of  the  person  against  whom  such  execution  shrill  be 
granted,"  &c.  Two  years  afterwards  the  law  was  altered* 
and  it  was  enacted,  (2  J.  Y.  417,)  that  no  person  having 
a  femily,  not  being  a  &eeholder,  should  be  imprisoned  by 
virtue  of  a  justice's  execution,  and  in  such  cilse,  the  exeOiH 
lion  should  be  directed  against  tlie  goods  and  chattels  alone; 
and  if  no  goods  or  chattels  should  be  found,  or  not  sufficient, 
prnvisioB  was  made  for  a  renewal  of  the  execution,  or  further 
eKecutioD,  or  an  action  of  debt ;  but  no  execution  against  the 
body  of  such  defendant  was  giren. 

In  the  revision  by  Kent  dc  Radcliff,  1  vol  497,  the  reWsors 
haTe  incorporated  the  act  of  1780,  last  referred  to,  into  the 
14ih  section,  and  immediately  after  direcliiig  that  the  execution 
shall  be  against  the  goods  and  chattels,  the  remedy  by  re- 
newal, or  further  execution,  or  by  action  of  bebt  is  given,  and 
then  the  further  direction  follows,  that  if  the  party  be  a  free-  * 
holder,  or  have  no  family,  or  the  judgment  be  for  a  violation 
of  the  act  rcfjulating  inns  and  taverns,  "  then  every  execution 
to  be  issued  as  aforesaid  may  furtiier  commajid,  that  if  suffi- 
cient goods  and  chattels  cannot  be  found  to  satisfy  the  debt  or 
damages  and  costs  as  aforesaid,  that  the  officer  take  the  body* 
of  the  person  against  whom  such  execution  shall  be  grant- 
ed," 6lc.  It  is  not  necessary  to  pursue  tlie  annual  amend- 
ments or  rather  alteraiions  which  were  made  to  this  statute. 
In  the  next  revision  by  Van  Ness  &  Woodworth,  in  1813^ 
(1  R.  L.  393,)  we  find  nearly  the  same  phraseology  as  in 
the  act  of  1824,  under,  which  the  execution  in  question  was 
issued.  It  will  be  seen  that  the  legislature  always  contem- 
plated an  execution  agamst  the  goods  and  person  in  the 
aame  process  were  the  party  was  liable  to  unprisonment ; 
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ALBANY,  that  when  rniprisanmeDt  vrem  abdiAed  in  certain  cases,  the 
OctobCT^.  jpeinjjiy  5y  renemd,  further  execution  and  aatmi  «f  Mi, 
TompkiiM  were  intended  ai  a  substitute  i  when  imprisonment  wm  !»• 
ttorod*  the  other  remedies  were  fetaiiiod»  but  without  proptr 
atteDtion  to  penpicuity  in  the  arrangement  of  the  diftrant 
members  of  the  Mtion.  It  maj  be  fimher  obiemdt  that 
the  ooDBtable  is  directed,  ibr  want  of  gooda  and  ehatleli^  Im. 
*  aooording  to  the  tenor  of  the  said  execution^''  to  take  the 
bod7,dEc  Itis  clear,theiefore,1faattheex0cotioninthiseaie 
was  coalbnnabie  to  the  statute. 

S.  The  aeoond  pomt  taken  hj  the  plamtiffli  oouDaal  nqr 
beoonceded  to  be  correct,  that  wkefsfey  an  oathfoneonairsr 
.  to  enable  the  party  covering  to  demand  an  execution  within 
30  or  90  days,  as  the  case  may  be,  such  oath  should  be  made 
forthwith  up<jn  the  rendering  of  such  judgment ;  tliat  is,  while 
the  parties  are  still  before  the  justice,  that  the  party  liable  to 
execution'  may  give  the  security  mentioned  in  the  act.  But 
that  does  not  affect  this  case  ;  the  plaintiff  here  was  neither 
a  freeholder,  nor  had  he  a  family ;  no  oath  was  necessary* 
therefore,  at  nny  time  to  justify  the  issuing  an  execution.  The 
other  points  raised  upon  the  bill  of  exceptions  beiQg  abandoned 
upon  the  aigument,  require  no  discussion. 

Motion  to  set  aside  nonsuit  denied* 


TomniB  as*  HAiuk 


The  naked    Tuis  was  ao  action  of  trover,  tried  at  St  Lawrenoe  drcuit 
'Vor  a  ^  February,  1889,  before  the  Hon.  Esse  Cowan,  one  of  the 

■hort  time,  and  circuit  judgef* 

MUoTmeN  '^hc  action  was  brought  for  the  reoovory  of  damages  for 
will  n  jr  a'^'  ^  ^^^S  ^  hone,  waggon  and  hanittt.  Tlie  plaintiff 
^rizT^a  proved  that  he  was  the  owner  of  tha  property»  and  cmilin^ 
fe^/pro^n  ^  ^  ^  poiaewion  of  it»  in  the  county  of  Ommdt(ga, 


Uiere 

ao  proof  of  tcquiesoence  or  recognition  br  the  formeT  owner  of  «nieh  po^^f^mon. 

Whaie  aa  actual  coavenCkion  i*  shewn,  a  deioand  and  refuMi  i»  not  neccpmy  in  iha  actm 

«r 
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V. 


Ills  spring  of  IWf.  Qb  the  Mk  Jiid9»  1897,  the  pro-  ALBAitTt 
PH^wmWvM  on  late  muit>M>f  St.  Uwzwne,  by  vir- 
tat  of  a  jostioe^i  efiecMticii»  mued  «o  a  judgment  in  fiivor  of  Tompkim 
the  now  defendant  against  one  Perry  Stevens,  in  whoae  poa- 

scssion  it  was  at  the  time.  The  levy  was  made  by  the  direc- 
recU'Hi  of  the  defendant,  and  he  became  the  purclmaer  at  ihe 
sale  under  the  execution  and  took  away  the  property. 

The  defendant  offered  to  prove  that  Stevens  had  been  in 
possession  of  the  property  ever  sinre  he  had  been  in  the  vi- 
cinity where  it  was  sold  ;  that  he  had  used  it,  mid  exercised 
Tarious  acts  of  ownership  over  it,  such  as  lending  it,  and  of- 
ferinsr  to  exchaoge  and  sell  it,  as  evidence  of  a  transfer  of 
the  property  to  Stevens,  but  no  farther  evidence  was  offered. 
This  testimony  waa  objected  to  and  r^ected  by  the  judge. 
The  defendant  excepted.  The  jury  found  for  the  plaintiff 
with  $60  damagest  and  a  motion  waa  now  made  for  a  new 
trial 


I 


L,  Hoytt  for  defendant.  The  defendant  having  obtained 
the  possession  of  the  property  lawfalfy,  by  purchase  under  a 
judicial  sale,  no  action  would  lie  against  him  until  after  a  de- 
mand and  refiisal  (6  Johns.  R.  44.  2  Cowen,  546.)  Pos- 
aession  is  prima  facie  evidence  of  property.  To  entitle  tiie 
plaintiff  to  recover,  ha  should  have  shewn  that  Stevens'  poa* 
did  not  conflict  with  liia  right. 


/.  A,  Spencer^  for  the  plaintiff.  The  property  was  shewn 
to  he  in  the  plaintiff,  and  there  was  no  evidence  that  be  had 
parted  with  it  There  being  an  actual  conversion,  a  demand 
was  not  necessary.  This  case  is  distinguishable  from  that  in 
6  JohoBon.  There  the  defendant  was  a  naked  purchaser  al 
vendue ;  hera  the  defendant  directed  the  levy. 

By  the  Court,  Marcy,  J.  The  defendant  attempted  to 
shew  that  Stevens  was  in  fact  the  owner  of  the  property,  by 
proving  that  he  hod  possession  of  it  when  it  was  levied  on, 
had  loaned  it,  and  offered  to  sell  or  exchange  it.  This  evi- 
dence would  not,  I  think,  have  warr^mted  the  jury  to  find 

that  there  had  been  a  chai^  of  property.  How  long  Ste* 
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At.BANv,  vens  had  been  in  foummtm  dom  not  appear;  but  it  cotiU 
October^.  ^  aoqdiiQeM  of  the  plainuff  Id  li» 

;  9t  utiw  poaienioii  of  Stevens,  nor  any  raoognition  of  his  right  to  po^ 
p^Jlj^    few  it  was  ihewn.  Wa  cannottlfaBMfore^  aay  that  tba 

emd  in  regarding  thaaa  lacta  as  amnnnring  to  no  pmC  of 
property  in  Stevens. 

There  is  soaveely  a  pretenee  to  4|Uflstion  the  ttnffnnum. 
The  oonrtaUe  acted  under  the  express  diieetion  of  the  defend- 
ant in  seising  and  seliing  the  property,  and  his  acts  are  in  kw 
the  acts  of  the  defendant  In  tins  respect  there  is  an  esnolial 
difoenoe  between  this  case  and  that  of  Storm  Lhimgalm 
(6  Johns.  R.  44.)  The  sale  here  was  anactual  eonveiabn  fay 
the  defendant 

Motion  for  a  new  trial  denied* 


Baitk  of  Utioa  as.  Phillips. 


NotiMtoia    Tbm  was  an  action  of  assumpsitt  tried  at  the 
^^^^  cwt  in  April,  1828,  before  the  Hon.  Nathan  WnA^umm 

to  *thf*  ?^    *®  I' 
whcre'he^r^    The  defendant  was  the  second  endorser  of  a  promusory 

ded  at  the  time  note  for  $300,  beariiMr  date  the  28th  November,  1826,  pay- 

©f  the  nisrount  ,  ^  . 

of  Um  note  IB  able  90  days  alter  date,  at  tJie  Bank  of  Ulica,  where  the  note 


.  was  discounted  on  the  2d  December,  1826;  the  interest  be- 

charce  him, 

although  inter,  ing  taken  in  advance.    When  dnc,  ihe  note  was  protested  for 

non-payment,  and  notice  sent  per  mail,  directed  to  the  de- 
iMtahtj  of  t'endant  at  the  village  of  Geddes,  in  the  county  of  Onondaga, 
SiangS  hu  where  the  note  purported  to  have  been  given,  and  where 
plmo«  of  abode,  the  defendant  resided  when  it  wns  discounted.  In  llie 
tbe^n^denM  month  of  December,  1826,  after  the  note  was  discounted, 
«f  w  eodoner  t|)e  defendant  had  removed  to  the  village  of  Fuliotif  in  the 


is  not  

ry.  wh*  rc  the  coiinty  of  Oswego,  whcre  he  has  since  continued  to  reside, 
•w^to^hei^  At  the  time  the  note  was  discounted,  it  was  known  to  the  of- 
thai  he  knnwi  ficets  of  tbo  bank  that  the  defendant  resided  at  Creddes,  and 
^jf^  ^  ^  a  memorandum  of  his  then  place  of  lesidenoe  was  made  on 

InterMt  ta. 

knaftdvattM  by  »  hacking  uatitntion  on <l]M«imttiig  a  note  w  not  unny, 
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Ikf  B0l|^  a  oonformity  to  the  unifomi  pnetiee  of  tlM  bank  albavy, 
nmhoaflOiL  WheD the iMla ibU <kiA» no inqiiiry wai iniU 
at  to  the  ddvndanfi  nmdeaoBt  the  offioen  of  the  bank  hav* 
iag  no  knowledge  of  hie  removal 

On  tfaii  etade  of  ftoti,  the  oouMel  for  iSbe  deftndant  ionat* 
«d  that  the  defendant  was  enlided  to  a  verdict,  becanae  the 
taking  of  mtereu  in  ndbvuiM  waa  ufuriona  and  rendered  the 
nole  Toid;  and  if  the  note  wae  not  Toidt  that  the  nolioe  of 
poPDteit  was  insufficient  to  charge  him  as  endorser,  not  being 
directed  to  his  place  of  residenoe;  and  requested  the  judge  so 
to  charge  the  jury.  The  judge  ruled  that  the  note  was  not 
usurious,  and  that  the  notice  was  sufficient  The  defendant 
excepted.  The  jury  found  for  the  piaintiffs,  and  the  defendant 
now  moved  for  a  new  trial. 


/.  A,  Spencer,  for  the  defendant,  said  thnt  in  the  case  of 
The  Manhattan  Company  v.  Osgood,  (15  Joiiiis.  R.  162,)  the 
taking  of  interest  in  advance  by  a  hnnkino^  institution,  on  the 
discounting  of  a  note,  was  held  not  to  be  usurious ;  but  as 
he  understood  the  decision  made  by  the  court  of  efrora  in  the 
ease  of  The  Bank  of  Utica  v.  Wagar,  (8  Cowen,  898,)  the 
law  had  been  otherwise  settled  by  that  court ;  and  if  so,  the 
plainti^  were  not  entitled  to  recover  in  this  cause. ' 

By  the  Court  We  do  not  understand  such  to  have  been 
the  decision  of  that  court  There  is  nothu^  in  the  report 
of  the  case  shewing  the  opinion  of  the  court  upon  this  point 
We  held,  when  the  case  was  before  us,  m  conibrmity  to  tbp 
decidon  in  the  case  of  The  Manhattan  Company  v.  Osgood^ 
that  the  taking  interest  in  advance,  by  a  bankuig  mstitutioiv 
on  discounting  a  note,  Is  not  usury,  and  the  jud^inent  given 
by  this  court  is  affirmed.  What  may  have  been  said  by  one 
or  two  members  of  the  court  of  errors  in  delivering  their 
opinions  is  not  necessarily  the  judgment  of  that  court  When 
a  point  solemnly  and  deliberately  adjudged  by  this  court  is 
said  to  be  overruled,  it  must  be  clearly  and  unequivocally 
shewn,  or  we  will  consider  it  our  duty  to  adhere  to  what  we 
conceive  to  be  the  settled  law  of  the  land.  In  this  view 
of  the  question,  wc  cannot  hear  an  argument  upon  this  point. 

Vol.  m. 
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419  cAtm  ut  Tum  ranwE-  odomp 

ALBANY,      Spencer,   I  have  done  voy  duty  in  pretentiiy  the  qaesdoo 
octoh^r.  1839.  On  the  other  point,  however,  ipb  ho|»B  to  wcoeed  in  ofaliiii- 
B^^6tVik»  "9  ^  1^  ^li^  Notice  of  noD-paymeot  to  charge  an  ea^ 
j:       doner  miut  be  perwiwi,  or  sent    the  pbM»  of  his  wwdancft. 
The  hoUera  wexe  bpund  to  make  inquiry  wIibb  the  aolB  fell 
due*  not  when  it  was  disoountsd.  (18  Johns.  R.        I  id. 
901)    No  inquiry  was  made.    Had  it  been  made*  most 
probaUy  the  necessary  information  would  have  ^en  obtain- 
ed. 

G.  C,  Brofuout  (attorney  general,)  for  the  jdaintiffib  All 
that  ordinary  diHgenoe  and  prudenoe  could  require  to  bri^g 
notice  iiome  to  the  endorser  was  done  in  this  case.  The 
note  being  dated  at  Geddes,in  the  absence  of  other  proofs  the 
presumption  is,  that  Ueddes  was  the  residence  of  the  endorser.  - 
It  was  in  6ct  his  residence  when  the  note  was  discounted^ 
and  so  known  to  the  officers  of  the  bank.  There  is  no  pre- 
teDce  that  they  knew  of  his  change  of  residence.  Why  then 
should  they  institute  an  inquiry  as  to  the  place  of  his  abode  ? 
it  is  ow  ing  to  the  act  of  the  defendant  himself  that  the  notice 
Was  not  directed  to  his  place  of  residence,  and  the  holders 
ought  not  therefore  to  be  injured.  He  commented  upon  the 
ca.ses  cited  on  the  other  side,  and  urged  that  in  each  of  them 
much  stress  was  laid  upon  the  place  named  in  the  body  of  the 
instrument  as  :i  i^uide  for  the  direction  of  the  notice.  He  also 
particularly  invited  the  attention  of  the  court  to  tite  case  of 
Stewart  v.  Eden,  (2  Caines,  121.) 

Bj/  the  Court,  Marcv,  J.  Was  the  nni ire,  under  the  cir- 
cumstances of  this  case, sufficient  to  charge  the  defendant? 
It  appears  to  me  that  tiie  question  of  diligence  cannot  arise 
except  in  cases  where  the  party  knows  or  ought  to  know 
that  there  Is  occasion  for  its  exercise.  Ought  the  holders  of 
this  note  when  it  fell  due  to  have  known  that  intermediate 
its  discount  and  maturity  the  endorser  had  changed  his  resi- 
dence t  They  had  no  reason  to  expect  such  an  event,  and 
of  course  no  oonsidemtions  of  diligence  couM  have  pronqrtr 
ed  them  to  institute  any  inquiry  in  relation  to  it  Where  the 
place  of  an  endorser's  residence  is  established  at  the  time 
when  a  note  having  the  usual  time  of  bankable  paper  to  run 
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w  4ifC90i«itad,  and  m  at  raeh  a  iSiUiiioe  from  the  place  or  pay-  alb  any, 
ment  as  to  repel  the  preaumption  that  a  removal  (m  case  it 
happena  beibre  the  note  fidb  due)  woidd  come  to  tlw  knowl- 
edge of  the  holdera,  and  no  actual  knowledge  ia  brought  home 
to  them,  a  notice  of  demand  and  non-payment  directed  to 
■noh  place  of  reridenoe  n  aafibient,  *  although  the  endorsee 
haa  in  iact,  in  the  mean  time,  become  a  rendeot  of  another 
place. 

Such  1  take  this  case  to  be,  and  am  therefore  of  opinion 
that  th(  n  itice  given  to  the  defendant  was  sufficient  to  charge 
him  as  endorser. 

Judgment  for  plaintifis. 


WADawoaTH  vf .  Haysii a* 


Tflia  waa  an  action  of  replevin,  tried  at  the  Biadiaon  circoit  Actual  fraud 
m  April,  1828,  before  the  Hon.  Nathait  WiujAMa,oiiBof  the 

,       ...  »nC6  of  prop- 

Circuit  judges.  erty  mav  bo 

The  plaintiff  proved  that  on  tlie  16th  May,  1827,  he  pur-  'j^^J^^^  Y]ihn* 
chased  of  one  Jeremiah  Tilft  a  yoke  of  oxen,  for  wluch  he  his  debtaccm. 
paid  860,  which  were  driven  away  on  the  11th  June,  1827, 
by  the  defendant.    The  deleiicJant  proved  a  judgment  ia  iiis  auc<  Houghtto 
favor  against  Jeremiah  Titft,  entered  on  a  bond  and  warrant  ^80™?^!!!. 
of  the  date  oftlie  26th  May.  1827,  an  1  m cution  issurd  tln  ii  -  c'>y^f^^v^ 
on  on  the  29th  May,  and  a  sale  by  virtue  of  the  execution  on  ration  ha<.  a 
the  lith  Jnno.  when  he  became  the  purchaser  of  the  oxen  in  '^i^^ 
question,  and  took  them  into  possession.    The  defendant  then  frau/ident 
ofTered  to  prove  that  the  sale  of  the  oxen  by  Tifft  to  the  plain-  ««»»ejwiflc 
tiff  was  fraudulent.    The  plaintiff  objected  to  that  proof,  un- 
less the  defendant  first  shewed  that  he  was  a  creditor  of  Tiffl 
at  the  time  cf  the  sale  of  the  oxen  to  him  the  plainti£  Thia 
otgection  waa  sustained  by  the  judge,   yark>us  other  ques- 
tions aroae  on  the  trial,  which,  not  heing  considered  by  the 
court,  are  not  here  stated.  The  jury,  under  the  du«ction  of 
the  juilge,  found  a  yerdict  fyr  the  platntiC  with  six  cents  dam* 
aigesL  The  cause  came  up  on  a  biO  of  exceptions  presented 
the  defendant,  who  moved  kr  a  new  trial. 
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ALB  ANT,      O.  P.  Kirkbmd,  for  itofmiimi. 

October,  1839. 


J|y  CottH^SATAOir  ClL  J.  In  the  case  of  Reade  v.  Li- 
wigMtoii,  (3  Johns.  C.  R.  4aiO  the  Ute  ChwioaUor  fi«o^  bMd 
tint  a  ▼ohuitaiy  tetaeaieDt  wis  void  «s  lo  a«r<o|rfi|i|  tirtliwb 
(beii^  coniinicttoely  fraudulent  u  to  them,)  but  as  lo  Jviiit* 
^weiit  crodttor^  such  10111610601  could  be  avoided  m^lf^ 
■hawiog  0chudfraudf  and  ibr  this  he  relied  qa^dmmmit 
Lord  Haidwicke,  in  Taylor  v.  Janes,  (2  Atk.  60Ql) 

The  defendant  here  was  not  only  a  iKdssgrtMiil  credK^lat 
a/rurcAajer  for  ▼aluable  consideration ;  and  therefbvBiaeooid^ 
ing  to  the  third  resolution  in  Twyne's  case,  (3  Co.  88,)  hadtf 
right  to  avoid  a  precedent  fraudulent  conveyance.      -U^^  -* 

This  point  alone  is  sufficient  to  authorise  a  new  trial,  and 
the  other  questions  raised  iiccd  not  be  discussed. 

"  .*»    ]>jg^  ^j-iai  granted. 

•It-*  ; 


■4; 


6uaa  tfff.  VtiDBB. 

,  .  * 


Money  erftNlkt  '  if  his  was  an  ac^on  of  atanpniu  tried  at  the  Schenectady 
ootff  piid  ^  circuit  in  January, '  16^^,  l)e&re  the  Hon.  Wiluam  A.  Dobb« 

SLSf/nm.  ^.?i?,ipT^®  circuit  ju^esl..  *  ' 
MUigDoruiee    DnoSe^Soth  May,  1820,  the  ddeodantt  for  the  oonsiden^ 
o  fkcts^hich,       of  #1231,50,  being  the  assignee  of  a  bond  and  mortgage 
DRT^ted'^  executed  by  one  Lamprnan  to  one  Van  Arnum,  assigned  the 

MjumtTmaj  same  to  the  plaintiff.    The  bond  and  morti^ge  bore  date  1st 

be  recovwad  March,  1810,  and  were  civen  to  secure  the  payment  ol" 
DMC  u  ftn  u-  °  ,     '  * 

ihwmfiwiiiHi  82000.    At  the  time  of  the  transfer  to  the  plaintiff,  a  calcula- 

  .J  tion  was  made,  and  the  sum  of  81231,50,  was  ascertained  as 

DO  money  p&ia 

W  the  holder  the  amount  due  on  the  bond  and  mortgage,  which  was  paid 
tonJeemftE  '^^      plaintiff  to  the  defendant;  the  parties  intending  to  as- 
tttortyifed^     certain,  and  believing  they  had  ascertained,  the  true  amount 
tuSrSr  t*l.  Subsequently  it  was  discovered  liiat  the  sum  of  837 

Son  tbe^t  ^     ^        Arnum  on  HUh  August,  1810,  on  ac- 

ikadmaTbede.  couot  of  the  bond  and  mortgage,  which,  on  a  foreclosure  of 
Jl^^j^^J^lhtmoittg^B^h^  the  plailitifl^  was  4aducted  from  the  amonal 
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of  drfeirfint  Tim  ddMbnt  was  Jgnotuit  of  Hut  ^ 
vmi  faivug  hma  mmie  mhm  tfa*  bood  aad  aMrtma  wen 
Mri0B04loliini»  and  eontioiiod  so  at  ttotnaaof  iha  aaaign' 
nentto  Ihefirifcrifli  i«k>  afao  than  wii  iflporant  of  tlie&ot. 
Van  Amum  is  insolTent 

Whilst  the  defendant  held  the  asaignroent  he  paid  to  the 
state  officers  $62,7.2  to  redeuin  a  portion  of  the  mortgaged 
premises  wnich  he  iiad  sold  for  taxes.  This  payment  was 
made  on  17th  June,  1817.  On  the  day  subsequent  to  the  as- 
sisrnment,  the  plaintiff  entered  into  an  agreement  in  writing 
witli  tiie  defendant  to  pay  the  amount  of  the  taxes  so  paid  by 
the  defendant,  if  they,  or  any  part  of  them,  could  be  collect- 
ed under  the  rnortg-arre  assigned  to  him.  The  mortgage  Was 
foreclosed  in  chancery  by  the  plaintiff,  and  he  became  a  pur- 
ohaaer  of  part  of  one  of  three  lots  included  in  the  mortgage^ 
at  a  iak  frico  and  value,  (as  stated  in  the  case.)  Whether  the 
mortgaged  premiaas  on  aak  produced  the  whde  amount 
of  the  morlgi^flionies,  or  more,  or  less,  does  not  appear.  A 
irerdiot  was  taken  for  the  plainliff  for  tba  987,  With  iMaatb 
flid^ttotlMopBiOnof  tbiscoi»t»te  n  OBaeinade» 

M,  T.  ReyjioldMf  for  plaintifi*.  The  plaintifi'  is  aotitled  (o 
recover  back  the  oxoess  paid  beyond  the  real  attowat  due  oa 
the  bond  and  mortgage,  it  being  paid  under  a  mutual  miMtp^ 
prahension  of  foots.  (]  T.  R.  8^  18  Johns.  R.  48&  19 
id.  78.  9llay»437.  3 Mania Sol. 844.   1  Wendall» 86&) 

A.  C.  Paige,  for  defendant  Whether  or  not  the  plaintiff 
IS  entitled  to  recover  the  excess  paid  hy  hhn»  the  defendant 
has  aright  to  claim  as  a  set-off  the  money  paid  by  him  to  re* 
deem  the  land.  Such  payment  was  a  charge  upon  the  landi 
and  could  be  demanded  by  the  holder  of  the  mortgage.  The 
presumption  is,  it  has  been  ceJleoted.  The  plidntiff  having 
engaged  to  pay  if  it  could  be  collected  unkr  the  mortgage, 
the  defendant  has  a  right  to  ask  that  it  be  now  allowed  to  him 
under  his  notice  of  set-off.  This  demand  was  not  objected  to 
on  the  trial.  * 
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ALBANY,       Reynolds^  in  reply.     A  demand  arising  under  a  special 
October,  1829.  agreement,  like  that  set  up  by  the  defendant,  cannot  be  given 
in  evidence  under  a  general  notice  of  set^ofT,  which  only  was 
given  in  this  cause ;  and  this  being  a  case  subject  to  the  opin- 
ion of  the  court,  the  objection  may  now  be  taken. 

By  the  Courts  M ABCTt  J.  It  was  clearly  the  intention  of 
the  parties  that  the  mortgage  should  be  transferred  for  the 
balance  actually  due  at  the  time  of  the  transfer;  previous 
to  which  time  there  had  been  a  payment  of  $37  not  taken 
into  the  account  in  ascertaining  the  balance,  nor  known 
to  either  party.  The  amount  of  this  payment,  with  the  inter- 
est, ought  to  be  allowed  to  the  plaintiff. 
•  But  the  defendant  claims  an  off-set  of  taxes  charged  upon 
the  mortgaged  premises,  and  paid  by  him  to  redeem  them  ; 
and  the  plaintifl' agreed  to  pay  these  taxes  if  they,  or  any  part 
of  them,  could  be  collected  under  the  mortgage.  It  is  clear 
that  the  amount  paid  for  these  taxes  is  as  much  a  charge  on 
the  premises  as  the  money  specified  in  the  mortgage,  (1 
Hopk.  Ch.  R.  288 ;)  and  it  is  not  shewn  that  the  plaintiff  did 
not  or  could  not  collect  them.  He  should  have  caused  this 
disbursement  to  be  included  in  the  master's  report  of  the  sum 
due  on  the  mortgage.  By  law  he  had  a  right  to  collect 
it,  and  if  by  the  facts  he  was  prevented  from  doing  so,  he 
should  have  shewn  it.  I  am  therefore  of  opinion  that  the  de- 
fendant ought  to  have  judgment  for  the  balance  paid  for  the 
taxes,  and  interest  thereon,  after  deducting  the  837  and  the 
interest  of  it. 

There  was  something  said  on  the  argument  of  the  insuffi- 
ciency of  the  notice  to  admit  of  the  set-ofT  claimed  by  the  de- 
fendant. I  have  not  taken  that  objection  into  consideration, 
because  the  notice  was  not  included  in,  nor  did  it  accompany 
the  case.  .  .    .  •  . 

J udgment  for  the  defendant  for  the  balance. 


Digitized  by  Google 


415 


ALBANY, 

Oetobef^  1889. 


WiiiUAiM  aad  othon  vs.  C.  &  H.  Walbridgb. 

Tma  WM  an  aote of  aaMiiiipsit,  tried  at  Onondaga  ^^'Z^t^i^ 
ciroait  in  SeptsmlMr,  ia97«  Ufyn  the  Hod.BwobT.  Tbioop,  thsatiM  ola 

then  one  of  tlie  circuit  judges.  fiT*^  thereof 


The  defendants  were  sued  as  the  endorsers  of  a  promissory     ^  ^ 
note  for  'SiSO,  drawn  by  the  firm  of  Johii  Rogers       Co-  putner,  and 


payable  to  the  defeadants.    The  firm  of  John  Rogers  &  Co*  *3{.  . . 

•       1     r  •       T   1  Vni  T    inr  hin  ma tPMI. 

consisted  of  two  persons,  viz.  John  Rocrors  mid  Thomas  J,  U4tl  debt,  an 
Field.    Rogers  was  indciited  indiuidually  to  the  plaintiffs  in  ^  Jj^^nt** 
the  sum  of  8452,  he  drew  the  note  in  question,  sicrned  tlie  The  burden  of 
name  of  his  firm  to  it,  procured  the  endorsement  of  the  de-  J^^jJJjJ^^T** 
fendants  and  dehvered  the  note  to  the  plainiifTs.    The  en-  thew  that  the 
dorsement  of  the  defendants  was  prorured  under  an  arrange-  ^,  ,.sof  a  finn 
inent  subsisting  between  them  and  the  firm  of  John  Rogers  M*eiited^toj 
6t  Co.  to  endorse  for  each  other.   FiMt  the  partner  of  Ro-       oft  finn, 
geiMp  was  not  present  when  the  note  was  made,  and  never  ^^^^  ^JjJ 
ooDsented  to  it;  it  did  not  appear  that  the  plaintifis  knew  thnt  f  ,r  th^  pnvate 
the  note  was  made  without  his  consent.  On  this  state  of  Jb? U^toSS^**^ 
facts  the  jrfaintifli  were  nonsmted,  who  excepted  to  the  dc-  'nicdcfbnce 
cision  of  the  judge.   In  the  progress  of  the  trial  the  judge  jbwIbM 
decided  that  the  defence  set  up  was  admissible  under  the      ^;vcn  by 
general  issue,  and  that  Rogers  was  a  competent  witness  to  ^^Mdodi 
prove  the  defence,  he  having  been  released  by  the  defend- 
ant ;  to  which  dedsiona,  exceptions  were  aiso  taken.  A  mo-  u.  <J!^|^ot, 
tion  was  now  made  to  set  aside  the  nonsuit  ^  ^  admiBibie 

ooder  the  ge- 

'   /.  Waiion  ^J*A*  Spencer^  for  plaintiffik   Rogers  was  an   Thr  makf^r 
ijDOompetent  witness.    The  defendants  cannot  n^ail  them- ^  "^JJ^ 
eelvee  of  a  defect  in  the  makii^  of  the  note  \  even  had  the  wim.  to 
i^gMtiiM  of  the  makers  been  a  foi^^ry,  the  dsfeodants  as  ^ 
eodoraers  would  nn  be  protected.  In  an  acdon  against  aa 
endctfver,  it  is  not  neoessaqr  to  prove  even  the  roaUi^  of  the  • 
note.    Although  a  partner  of  a  firm  may  object  that  the  * 
name  of  the  firm  has  been  used  without  his  knowledge  or 
consentt  iBtfaemak^gof  anoleferthe  individual  debt  of  his 
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ALBAirr*  oo-partner,  the  endoner  cannot  avail  himself  of  such  <i»- 
^'^^^^^  fence  ;  but  if  he  can,  he  must  plead  or  give  notioe  of  it»  io 
to  apprise  the  holder.  (6  Cowen,  709») 

/.  Wilkinson^  for  defendanta^  Any  maltw  whic^  shews 
that  the  plaintiff  never  had  a  cause  of  action  may  he  given  in 
evidence  under  the  general  lssiie»  and  the  defendants,  standing 
in  the  character  of  sureties  um^  avsil  thensselvesof  the  asmn 
defence  that  Field,  the  partner  of  Rogen^  vithonl  whosn 
consent  the  note  wis  made*  nighl  havm  set  up.  (1  Chitty'a 
PI.  472.  13  Johns  IL  6«L  16  id.  28a  1  East,  4a  7  id. 
310.  IS  id.  1T&  2CahMi^d46.3  JfAoL  R.  SOa  4  id.  851. 
id.  808;  19  id.  IM.  1  Wenlen,  lia)  The  case  died  frona  ft 
Gowen,  W,  is  a  diettan  of  seoaAor  CoKdeo,  it  is  an  oUtar 
oyiinion,  there  was  no  point  in  the  ease  caifing  tor  the  opinion. 
The  burden  of  proof,  that  the  note  was  made  with  the  con- 
sent of  or  ratified  by  the  partner  who  did  nut  make  ihc 
note,  is  cast  upon  the  holder.  (19  Johns.  R.  158.)  Rogers 
was  a  competent  witness.  (5  Cowen»  33.  id  153.  8  id. 
108.) 

By  the  CmrU  Makcy,  J.  The  objection  \o  Rogers  as  a 
witness  cannot  be  sustained  on  the  ground  of  interest.  Even 
without  the  dischai^e,  he  would  not,  for  that  cause,  have  been 
an  incompcteiji  ^vitiicss.  This  point  was  decided  in  the  case 
of  Ridley  v.  Taylor  (13  East,  ITT).)  Bat  there  is  anotiier 
objection  raised  against  iiim,  independent  of  his  interest  in 
the  event  of  the  suit.  The  rule  of  the  civil  law,  that  ve^no 
(illt'gans  suan  iurpitudinem  est  nuiltendus,  is  supposed  by  ih© 
plaintiffs  to  apply  to  a  person  impeaching  the  validity  of  ne^ 
j^otiabie  paper,  to  which  he  hn?  j^ivcn  ciirrf  iicy  by  being  a 
party  to  it.  So  undoubtedly  was  the  decision  in  the  case  of 
WaUon  V.  Sheliy,  (1  T.  R.  296,)  which  was  adopted  by  this 
court  an  WuUon  v.  Saidkr,  (8  Johns.  C.  185.)  and  in  other 
oases  subsequently  decided  ;  but  this  rule  has  been  departed 
from  in  fii^huid,  (7  T.  R.  (181,)  and  also  in  this  state.  (5 
Oowen,  88.  id.  158.)  The  true  rule  is  that  adopted  in  the 
latter  oiseb  ^  "  That  every  person  not  interested  in  As 
event  of  the  anlti  nor  fawapaeitBled  by  hm  raligloas  tenets^  or 
hf  the  oonevicrtlon  of  an  inteona  erinei  ie  neonpetant  "wA^ 
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ness.   All  other  circamstances  afkct  his  credit  only."  Btt 

iheie  was  suffif  ieiit  evidence  without  the  testimony  of  Reis- 
ers to  warrant  ihc  decision  of  the  judge;  the  nonsuit  would 
not,  therefore,  be  set  aside,  even  if  he  had  been  improperly 
admitted.  It  appears  from  the  case,  independent  of  the  tesh 
timony  of  Rogers,  that  the  note  was  given  for  his  individual 
debt. 

The  court  of  king's  bench  decided  in  the  case  of  Ridley  v, 
Tai/hr.  nbovf  rpfprrod  to,  that  if  a  partner  gave  the  note  of 
his  lirm  for  his  individual  debt,  it  should  be  presumed  to  be 
done  with  the  assent  of  the  firm  until  the  contrtiry  appeared. 
This  court  has  given  its  express  and  repeated  sanction  to  a 
different  doctrine.  If  a  creditor  takes  the  note  of  a  company 
for  the  private  debt  of  one  of  the  partners,  it  is  for  him  to 
prove  that  the  company  assented  to  the  givbg  of  the  note. 
(16  Johns.  R.  38.  10  id.  108.)  Although  the  Eiiglish  rule 
9S  applied  te  this  case  wotild  seem  to  be  the  meet  reasonable^ 
yet  as  a  general  rule,  tested  by  its  efl^t  upon  an  entire  class 
of  eases*  that  which  has  been  adopted  by  this  court  is  proba- 
bly most  salutary  in  its  operation ;  at  all  events  we  are  bound 
to  apply  it  to  this  case. 

A  question  was  made  on  the  argumentt  whether  the  en- 
dorsers in  this  case  could  avail  themselves  of  the  same  defence 
which  would  be  allowed  to  the  firm  of  John  Rogers  d(  Ca 
This  point  was  expressly  decided  in  favor  of  the  defendants 
in  the  case  of  Livingston  v.  HasHe  and  Patrick,  and  Living- 
sfon  V.  Tyrie,  (2  Caincs*  R.  240.)  It  was  not  questioned  in 
the  case  of  Ridley  v.  Taylor,  but  that  the  acceptor  of  a  bill  of 
exchange  would  have  the  same  defence  as  the  company 
whose  name  had  been  put  to  it  by  one  of  ihe  partners  for  iiis 
private  debt. 

On  the  authority  of  a  dictum  of  Col  den,  senator,  in  the  case 
of  ISmith  V.  Lasher,  (5  Cowen,  709,)  it  was  urged  that  the  de- 
fence here  interposed  cannot  be  received  under  tlir;  guncral 
issue.  The  decision  nf  thi'^  point  was  not  necessarily  nivolv- 
ed  in  that  suit,  and  the  incidental  remark  of  Mr.  Golden  is 
not  to  be  regarded  as  an  adjudication  of  authoritative  influ- 
ence in  this  court  I  think  it  is  not  in  accordance  with  well 

Vol.  id.  5S 
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Auyunr«  eetaMithed  prindplflgki  g6l«lkm  to  what  is  or  is  not  admissftie 
^ — asadefenoe  under  the  general  Mue.  Any  defence  that  shewa 
•       that  the  plaintiff  never  had  a  yafid  caose  of  actioD  against  the 
HqgfaM.    defendant  is  adnusaUe  imder  the  general  isaoe.  Such  was  the 
defence  in  this  case. 

* 

Motion  to  set  aside  the  nonsuit  denied. 


Wardell  and  others  vs,  Hughes  and  Mooek. 

A  new  trial  This  was  an  action  on  a  promissoiy  note  in  these  words: 
2?a»iSI.*£  "  Three  months  after  date,  for  value  received,  we  promise  to 
rection  of  the  pay  to  the  Order  of  Gilbert  HoweU  and  David  Morris  one 
^lM^«videBM  hundred  and  fifty  dollars,  payable  and  negotiable  at  the  Bank 
SlitedTeTCT  Ontario  in  Canandaigua.  Sept.  «0,  ISSe.*  (Signed) 
diet  found  'Harry  Moore  dc  Co.,  Wm.  Hu^ies/  and  'endorsed  hy  the 
dmicea  Ir'  V^y^*  action  was  brought  by  the  plaintifis  as  endbr- 
•qtiai  that  the  secs  agoinst  the  makers* 

^^^^^uT^  The  note  was  made  and  endorsed  for  the  purpose  of  rs> 
nra^iiection.  newing  a  note  at  the  Ontario  Bank,  which  was  about  fidlmg 
Jl^'^^iijlot  by  Hughes  and  Moore,  and  endorsed  by  Howell 

ckjeet  that  it  and  Moiiis,  for  the  accommodation  of  the  drawers.  Instead 

TOnira^  to  its  ^'f    usmg  It,  Hughes  passed  it  to  the  plaintiffs  in  New- York, 
t^**  thcirT      ^hom  it  was  received  as  collateral  security  for  the  pay- 
•elvet  put  it  iuent  of  a  note  they  held  against  him,  bearing  date  in  Sep- 
faito    wsnb.  tember,  1826.    The  drawers  had  been  in  partnership,  which, 
however,  had  been  dissolved  previous  to  September,  1826; 
but  at  the  dissolution  they  were  indebted  to  the  plaintiffs. 
Evidence  was  given  both  as  to  the  assent  and  dissent  of 
Moore  to  the  use  which  had  been  made  of  tlie  note,  but  it 
was  not  very  explicit    The  judge  charged  the  jury  that  by 
the  terms  of  the  note  its  negotiability  was  restricted  to  the 
place  where  it  was  made  payable ;  and  he  further  instructed 
them  that  if  they  should  be  of  opinion  that  the  note  was  ap> 
plied  by  Hughes  to  the  payment  of  an  indioidual  debt,  with* 
out  the  assent  of  Moore,  the  plaintifis  were  not  entitled  to 
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cover.    The  jury  found  for  the  defendants.    A  motion  was  ALBANTt 
now  made  to  set  aside  the  verdict.  0»tofc«r,lW9, 

Onmt  O.  Bnm§9m,  (aUorney  genenJ,)  for  the  plakliffi. 
Tbe  iM^gQlkliifity  of  the  note  was  not  tefbrtcted  by  its  lenns. 
The  words  jMyoifeiiiitfv^goCMto  at  &c.  were  senseless,  and 
dU  not  vendbr  it  neoessuy  for  the  plamlifii  to  aver  or  pvoTe 
a  deoaand  of  payment  at  the  place.  (17  Johns.  R.  948.)  To 
destroy  the  negotiable  quality  of  a  promissory  note,  there 
must  be  express  negative  words.  (Chitty  on  Bills,  137,  8.) 
The  misapplication  ot  a  note  camiot  be  alleged  agaiiisL  bona 
Jide  holders  without  notice.  (10  Johns.  R.  198.  15  id.  270. 
17  id.  176.  4  Cowen,  573.)  The  verdict  was  against  evi- 
dence. 

C.  P.  Kirkhind,  for  defendants.  The  case  of  Woodhull  v. 
Hoimes,  (10  Johns.  R.  221,)  establishes  this  defence.  The 
note  on  its  face  bore  evidence  that  it  was  given  for  a  specific 
purpose.  Besides,  it  was  not  negotiated,  but  barely  (Icjxjsited 
as  collateral  security.  On  the  whole  case  the  verdict  was 
x^t,  and  ought  not  to  be  disburbed* 

By  the  Court,  Marcv,  J.  Admitting  the  application  ot  thf 
note  by  Hughes  to  have  been  assented  to  by  Moore,  it  cannot 
be  objected,  by  the  drawers  of  the  note,  (hat  it  wns  no^otijited 
contrary  to  its  terms,  and  the  object  and  intent  with  which  it 
was  made.  When  the  endorsers  are  called  upon,  they  may 
avail  themselves  of  the  defence,  if  it  exists,  that  the  note  was 
made  in  renewal  of  a  former  note  on  which  they  were  endor- 
sers, and  that  the  holders  had  actual  or  constructive  notice  of 
the  fact 

The  evidence  as  to  the  assent  of  Moore  was  subsnitted  to 
the  jury,  and  they  were  correctly  instructed  that  if  the  note 
was  applied  by  Hughes  to  his  indhndiud  debt,  without  the  as- 
sent of  Moore,  the  plaintiffs  were  not  entitled  to  recover.  (16 
Johns.  R,  38,  19  id.  158.  WilSam  v.  WdMdgt,  ante,  pu 
4I&)  But  I  think  the  judge  erred  in  tdling  the  jury  that  by 
the  terms  of  the  note  its  negotiability  was  restricted  to  the 
place  where  it  was  made  payable.  The  jury  found  a  verdict 
for  the  defendants,  whether  on  the  ground  that  the  note  had 
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ALBANY,  ham  iMi0oliated  at  a  j^laoe  ^ttumA  from  dttiontaiiiBd  iatba 
October.  1829.  Dole,  OT  OQ  the  giound  thai  il bad  been  paiwd  faf 

Thlv^o  Hughes  for  hit  individual  debt,  and  that  the  aaesnt  of  Mom 
had  not  been  shewn,  it  it  impoaiibte  for  nt  lo  deteinafae.  If 
the  Teniiet  was  foond  on  the  fiiat  gtwiMl,  it  ought  to  be  aet 
aaide  for  the  mis-direction  of  the  judge ;  if  on  iIm  latter,  the 
evidence  being  of  snch  a  cfaaneter  that  it  miglil  bo  vended 
as  insufficient  to  shew  the  assent  of  Moore,  it  shooM  not  bo 
disturbed.  Inasmuch,  therefore,  as  the  verdict  may  have  re- 
sulted from  the  error  of  the  judge,  and  I  think  there  is  an  even 
chance  that  it  did,  a  new  trial  ougiit  to  be  granted. 

NawtrisI  granted. 


Tna  PaopLK  «>.  J.  T.  CAUtooa. 

Ajo^iMcrfthe    jjjg  defendant  was  indicted  for  n.  imsdrmranor  in  his  office 

pSMO  dh  no 

ri^rht  In  deny  at  tLjusHce  oj  fihe  ftact  of  the  cotmty  of  Monroe,  in  refasiBg 
■MBi  iwHme  ^  adjourn  the  trial  of  a  cause  depending  before  bint  He 
*  defendant  was  couvicted }  but  judgment  was  suspended  by  the  court  of 
Sf"fc^  %  sessions  of  that  county  until  the  advice  of  this  court  could  be 

defendant*!  Ouo  Guemsey  was  brought  before  the  defendant  on  a  wai^ 
^T^^^^  rant  issued  b)  him  in  a  civil  suit»  and  applied  for  an  ai^joom- 
tfE^^rach  meat  until  the  next  day.  The  defendant  decided  that  he  was 
an"*^a^mr  ^^'^^^^^  adjournment  on  his  complying  with  the  re- 

mentfhe  klia.  quircmcnt  of  the  statute,  by  giving  security  by  bond  for  his 
SctmenTfor^a  ^pl>€arance  on  tile  adjoin  lied  day,  and  proceeded  and  naade 
mMderaeanor.  put  a  bond.  Before  the  bund  was  signed,  the  defendant  de- 
raunded  of  Gut  i  nsey  twenty-five  cints^  tlie  fee  allowed  to  jus- 
tices for  dr'.i\s-iiii^  and  taking  a  bond  in  such  cases  ;  Guernsey 
refused  to  pay  the  money  ;  whtjreupun  the  defendant  refuse^ 
to  receive  the  bond  and  to  adjourn  the  cause,  and  the  trial 
proceeded.  On  the  trial  on  the  indictment^  the  defendant 
insisted  that  the  payment  of  his  fee  was  a  condUion  precedeui 
to  bis  receiving  the  bond  an4  adjonmii^  the  catisa.  A  ms^ 
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jority  of  the  court  thought  otherwise,  but  suspended  judg-  ALiAvW 
ment  October,  1899. 


The  Pflupis 

Bi/  the  Courts  Marct,  J.  The  magistrate  misapprehended  ^  jr. 
his  duty  in  refusing  the  adjournment  unless  his  fees  for  draw- 
ing the  bond  were  paid.  The  paynnent  of  the  fees  was  not  a 
condition  precedent  to  the  adjournment  of  the  cause  and  the 
magistrate  erred  in  withholding  from  the  party  his  right  on 
account  of  the  non-payment  of  them.  We  therefore  adviae 
the  cuNirt  of  sesiioni  to  proceed  to  judgineiit 
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Anon. 

A  Monow  wat  made  on  the  first  day  of  term  for  an  order  a  rule  order. 

to  prosecute  the  bond  given  by  a  sheriiT  for  his  appearance,  on 

being  arrested  on  an  attachaient  for  not  bringing  in  the  body  iheriff'B  bond, 

of  a  defendant  returned  taken  on  a  capias  ;  liic  sheriff' not  ap-  52^°dwith2 

peariog  when  demanded.   Cur.  ad.  vulL  atuchmenL 
.  wfll  not 

At  a  subsequent  day,  Mr.  Justice  StrrBBBLAND  delmred  ^^rto^^ 
the  opinioo  of  the  court,  thai  the  Revised  StahOes,  (vol.  ^ 
639,  §  27,)  did  not  require  a  departure  from  the  practice  of 

the  court  of  giving  a  sheriff  a  day  in  term  for  his  appearance 
subsequent  to  the  return  day  of  the  attach mcni ;  and  that  a 
rule  ordering  the  prosecution  of  a  bond  in  such  cases  would 
not  be  made  until  the  quarto  die  post  the  return  of  the  attacb- 
ineDt. 
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ALBANY. 
Jbaovj,  1830. 

In  the  mailer  of  Waivv  end  Pbblm, 

ae  ebeooodliig  deblofi. 

whrrc  per-  Motion  for  a  supereedM  to  an  attachment  issued  in  tlee 
S^H^teTM  FftMD  the  evidence  given  by  the  debton,it  ntuftelo- 

^^ilkd*  ^  Appeared  thatthe)r  had  not  rib<oonded»  and  wem  not coih 
Man  Miii-  oealed  at  the  time  that  the  petition  was  praented  lor  an  at- 
fictoniy  shew  tacbment ;  although,  from  the  fiusta  and  drcnniftanoee,  the 
MtabwoaM  Creditor  and  hie  witnesses  were  authorized  to  say  that  they 
or  were  not  hgHofg^  that  the  debtOR  had  abeoonded  or  were  concealed. 

concealed,  ,  ^  ■  ^ 

rapMwdMa    The  aiotf oi  m  t  supersedMi  was  graated,  win  aMt ;  tie 
^       of  the  last  term  to  be  set  off  agabst  the  coeti  of  tins 
ihiMN^  ilM  motion. 

creditor  had 

reajon  to  kim  tt»l  the  Mon  h»d  ahwondsd  « 


Airoir. 

Notkseof  a  A  arr.HTiov  nrose  during  this  term,  whether  it  is  necessary 
^"^^J^^^*^  to  give  notice  of  a  rule  to  amend  a  pleading  where  the  amcnd- 
whan  ment  is  of  course ;  and  the  Court  said,  that  although  the  rules 

coune,  need  of  the  court  require  the  entry  of  the  rule  for  amendment  notice 
not  be  given,  of  the  ruie  need  not  be  given. 


DjLumahEf  by  prochien  ami,  t».  Lavb. 

A  prochien     MoTioN  that  a  responsible  prochien  ami  be  appointed,  or 
ro^Mt  be  a  that  proceedings  stay.    This  suit  was  coinnu^nccd  by  the 
plaintiff,  by  his  father  as  hisprochien  ami  who  was  represented 
to  the  court  as  very  poor  and  wholly  irresponsible  for  the 
costs  of  the  suit 

F.  Grtdletf,  for  deiendant 

J.  A.  4|wMBr..ibr  plaimifl^ 
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«t«^|)MR>I»  iwrm.  The  pnKMedli«ft  mifal  tbn^  Iftaf^''^^^^ 
antB  malir  mni^fauueBt  be  mlbde.  (CMii^  1  T.  lU '  ' 
491.)  ./ 

BoiDSALi.  and  Birdsall,  ex'n.  vi,  Pixly. 

Motion  for  a  rule  to  produce  papers.     A  petition  was  Anile  to  Aew^ 

presented,  stating  that  this  suit  had  been  commenced  for  the  ^^j^^^uMil 


recovery  of  a  sum  of  money  due  as  rent  on  a  lease  executed 
-      .  ,     ,  /   1        I      II       III       BiiB,  will  btms  * 

by  the  testator  to  the  defendant;  that  the  lease  had  t  een  den4  «a  cffc. 


clandestinely  taken  from  the  testator  by  the  defendant,  or  by  ^^•^■J^**.* 
his  aid  and  procurement ;  and  that  the  plaintiffs  were  unable  mpen  to  ena- 
to  declare,  &c.    The  petition  further  stated  that  it  was  in-  JJjjJ,^^'  ^ 
tended  to  lay  the  venue  in  the  county  of  Chaoango.  .  The  pe- 
tition was  verified  t^y  affidavits.  .  , .       ;  . 

Tfie  Couti  ordered  the  lei^  to  be  depante^  io  tbs  clerk's  . 
offiee  of  the  ^^net^  of  ChtmoeOf  vithia  twenty  days  after- 
service  of  notice  pf  the  rale     the  courtf  or  tbat  tli^  defend* 
ant  diew  causey  by  the  ftrst  day  of  the  nead  torro,  why  i|ai 
attachment  should  not  issue  against  him.  (8  Revised  Stat- 
utes, 199;) 


li^NON. 

■         '  1.1 

Motion  for  order  to  remove  a  cause  from  the  iUperiof  court  "^^  * 
of  the  aty  of  J^ew- York  into  ^is  court  move  a  caaaa 

By  (he  C<mrtt  Sutbssland^  j«  The  ieiffidavit  upoti  which  to  d»n|^  Mm^  , 
tUs  motion  Is  mdde  is  defecfiVein  not  cOmplyinjg  with  tfie 
rules  of  this  court  To  entitle  a  part^  to  an  brder  vlif  iettxMr^  witneM  .'i 
a  Cause  from  the  superior  court  of  the  city  loif  New-ITpirk  In-  "^^f'y^ 
to  tUs  court,  or  to  a  rule  to  change  the  venu^  hie  must  state  ^^^^  ^^^^ 
that  the  witnesses  named  by  him  are  each  and*  every  6f  them  ^fen^ :  and 
material  to  his  defence,  as  he  is  advised  by  his  xsouusqI  and  without 

«f  each  (MM 

Vol.  UL  M 
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CAJaa  IN  THE  IFPRESUB  CX)rRTi 


ALBANY,    verily  believes,  and  that  without  the  testimony  of  each  and 
January,  I6d0.^y^j,y     them,  as  he  is  also  advised  by  counsel  and  verily  be-yi 
The  People   Hevcs,  he  cannot  safely  proceed  to  the  trial  of  the  cause.  .7 

Medici  Soc'j  "        -r^^.u,.  • 

of  N.  Y.  •   : — 

Thb  People,  on  the  relation  of  S.  B.  Jewett,  vs.  Monroe 

Common  Pleas. 

A  mis-reeital  MoTioN  foT  a  mondamus.  The  common  pleas  of  Mon- 
^^rend^ion  quashed  an  appeal  for  an  erroneous  recital  in  the  appeal 
of  a  ju«ticc'»  bond  of  the  day  on  which  the  judgment  before  the  justice  was 
aifappeafbond  rendered.  It  was  rendered  on  the  twentieth  August,  but  in 
w  ikuL  the  bond  was  recited  to  have  been  rendered  on  the  tiDenty- 
/?rs/ dav  of  Auffust,  1819.  ... 

w 

By  the  Court,  Marcy,  J.  The  common  pleas  decided  cor- 
rectly. There  was  no  such  judgment  as  was  recited  in  the 
bond.  Had  the  day  of  the  rendition  of  the  judgment  been 
omitted,  there  would  have  been  no  variance,  and  the  bond 
would  have  been  good,  as  was  held  in  2  Wendell,  292 ;  but 
being  inserted,  it  becomes  material ;  and  a  wrong  or  false  date 

being  given,  the  objection  to  the  bond  was  fatal. 
•  )  .1' 

Motion  denied. 


The  People,  on  the  relation  of  Henry  G.  Dunnel,  vs.  The 
*  Medical  Society  of  the  County  of  New- York. 


'  (ft 


An  initiatJOTi     Motion  for  a  mandamus.    The  relator  was  duly  elected  a 

fee  may  be  de-  member  of  the  Medical  Society  of  the  County  of  New- York, 

phydciana  and      ^is  Certificate  of  membership  was  refused  to  be  delivered 

jrargeons    on  to  him  until  he  paid  an  initiation  fee  of  ten  dollars,  in  com- 

membere  of    pHance  with  the  by-laws  of  the  society.    This  he  refused  to^ 

county  mcdi.  .  j^jjj  jjg  asked  for  a  mandamus  commanding  the  so-, 
cal  societies.  ^1 
ciety  to  deliver  to  him  his  certificate.      .      .  .  n^i'^v  ^rl;  raO 


y.^.  in  •  .   .iii    i.  iVims,  for  relator. 


\'      '^^^  "  ^  Hoffman  ^  TallmaK,  contra. 


By  the  Courts  Marct,  J.  fiy  tbe  aet  to  incorporate  moA'  jffiHAvf, 
umi  Mcwtiei,  (2  R.  L.  ass,  f  14,  puMod  Afiiil  lOth,  1619)  ^«»7.i83^ 
county  medical  locietietare  anihcinied  to  inake  andeitab-  •nfy^^ 
liih  each  by-lawg  ami  regutatuwe,  relative  to  the  affiurs,  oon-  ^ 
cemi  and  proper^  of  inah  lOoieliBa}  lektive  to  tbe  ad-  t^^SriffrT 
misskn  and  eipulaon  of  members ;  and  reJattre  to  donatioiii 
and  oontrilmtiona,  as  tliey  shall  thfaik  fit  and  proper.  In  the  . 
revision  of  the  statutes,  the  ci  those  societies  are  left 

untouched,  and  remain  as  they  were  under  the  act  of  18IS: 
If  power  is  not  expressly  given  or  necessarily  implied  to  re-  ,  ' 
quire  an  initiation  fee  from  all  persons  admitted  members"  (if  «  •  •  .  • 
such  societies,  there  is  at  all  events  nothing  in  the  act  pro^  " 
hibiting  such  demand.  The  only  restriction  is,  that  the,  by-  "  '  ■ 
laws  to  be  established  should  not  be  contrary  to,  nor  inconsist-  . 
ent  with  the  constitution  or  laws  of  the  state,  or  of  the  Uni- 
ted States,  nor  repiifrnant  to  the  by-laws,  rules  and  regula- 
tions of  the  state  medical  society.  Every  physician  and  sur- 
geon is  required  by  law  to  become  a  member  of  the  society 
of  the  eoiinty  in  which  he  resides  within  a  limited  time,  or  he 
forfeits  iiis  licence  ;  and  the  act  bcinii;  tlius  compulsory  on 
him,  it  is  urged  that  havmg  complied  with  the  law,  and  hav- 
ing shewn  liimself  entitle^  to  admission  and  been  in  fact 
el^|Ctfitdi  a  certificate  of  membership  ought  not  to  be  withheld 
iirpn^  a  phyfii^^  on  account  of  a  refusal  to  pay  an  initiaitioa 
fee.  The  answer  is,  that  power  is  given  to  the  society  to  es- 
tablish by-laws  relative  to  the  admission  of  members.  A 
charge  of  an  initiation  fee  is  usual  in  most  societies  or  asso- 
ciations of  the  kind.  Without  it  they  could  not  exist,  where 
no  piovision  is  made  by  law  to  defray  their  necessary  inci- 
dental expenses.  There  b  nothing  in  the  statutes  relative  to 
those  societies  prohibiting  the  charge  of  an  initiation  fee,  nor 
IS  such  dacrgs  deemed  contrary  to  or  inconsistent  wHh  the 
laws  of  the  stated  The  motion  for  a  mandamus  is  tfaere^re 
iiemed. 

Mciion  denied. 


Digiiizeci  by  LiOO^lc 


« 


k  J 


to  the  de- 
fendant, ftwr« 


ALBANY,  ..... 

■ft^MtoViU  Motion  tor  an  order  to  prevent  loastc.  This  mptioa  was 
h«  {rranted  a£.  made  on  an  atfidavit,  stating  that  $o  action  of  ejectment  had 
Monniwimi  of  opOMnenced  during  tb^  present  term  for  the  recovery  of 
•uit  on  a  prop.  4Q0  acres  of  land  ia  the  oopvity  of  Sullivan ;  that  the  princi- 
wS£h«*'  ao.  f)f^  value  of  the  premises  conaists  in  the  pine  tiipher  fuid  otb> 
ticcof  the  ap-  cr  timber  ihereom  that  the  defendant,  with  several  permi 
•bouid  be  (^T.  in  his  employment,  is  now  actually  en^tged  io  cottiiig  doini 
the  pine  tifiiber  with  a  view  «f  cooTertiqg  the  aame  mt»  Iqg^ 
boardff,  $ild  taking  «Dd  carrying  amy  the  iame  ;  and 
that  the  deponeiit  (tfa(D  plaintifi*)  wily  helievfyi  thai.tbi  4er 
fondant.  wouU  cootimid  to  commit  waa^  wim  prfveDiad 
tfca  oirder  of  this  CQwrt. 

J^' &  £Sfr«e(i  foir.plainti01 

[  By  ^  C(<mff,  StrrBEBLAND,  j.  This  case  calls  for  the 
qxerdse'of  the  power  of  this  court,  conferred  by  tbe  Kevised 
Statute^,  (2  IL  S. ;  add,  (  18.)  the  only  doubt  at  to  the 
^ranttn^  '<lf  the.  oirder  has  arisen  Irom  the  application  being 
ex  part$,  notiice  not'  having  been  given  to  the  dfefepdaot 
^hetlier  hotice  should  be  requ&ed  of  applications  for  orders 
of  this  IMf  we  do  not  now  deteimie*  Under,  the  drcum' 
Btalxses  of  ihis  cas^  we  grant  die  ord^r. 

Order  fuMe^* 

*  ThftpwoCio(kof  the  aet  w  in  thcpe  words.  "  After  the  commen cement  of 
any  action  for  the  reeovcry  of  land,  or  for  the  recovery  nl  the  posscuionof 
fend*  the  defendant  shall  not  make  any  watte  of  the  land  in  demand,  pend. 

iof  ^  nit!  and  if  radi  ilaftnihnt  dMll  eonunlt  HMtBb  titt ««ait  IlkiMA 
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.    p         .    .   r        .  •        •  .  '      ■  ALBANY, 

.  '  i   *.      .        '    ■      '  '   >  Jackson 

■  Jacuoit,  03L  delta.  T.  M.  Wood,  i».  Bmss,  JohdMti         §im  * 

tenant 

Mqnkqh  mitiMdlBigs  Hi  ^ictmat  On  tbe  14tli  Oo  ^«^7^;7;;:„': 
tober  htt,  a  declaration  in  ejecUaMI' waaaafTed.on  Uie  teiaat  am  after  mit 
Ibr  the  reooveiy  of  the  posKaaion  of  oertab  lande.  On  the 
17th  November,  the  tenant  caUed  on  the  feaaor  of  the  plaintiff  the  pwmiiM, 
to  aacertain  the  precbe  piemiaea  daimed  by  him,  and  on  coBur^nd  to 
]eamii^.lhs'aaBfte,k>fiiMtl  to  auhewlar  the  poaiMilon  of  the  » 
premises,  to  pay  the  costs  of  the  suit,  and  to  pay  the  mesne  l^^men^^" 
proils  to  wMeU  tiieaeseor  of  <4le  plaintiff  was  oMMedt  imd  if 
they  edold  not  agree  as  to  the  amount  of  the  mesne  proms,  eame  nghts 


the  defendant  offered  to  enter  into  a  stipulation  by  which  the  "  ftogmew^ 

,  ,      .  ,  WM  entered  a- 

lessor  of  the  plaintiff  should  be  in  the  same  condition  in  regard  g»in»t  tbecaa. 
to  his  claim  for  lite  mesne  profits  as  if  a  judgment  had  been  ^I,J!{^IJJ!I'*bJ^ 
rendered  against  the  casual  ejector  in  the  ejectment  suit.  The  pKc«edinga. 
lessor  of  the  pUuniiff  claimed  as  mesne  profits  three  dollars 
per  acre  yearly  for  the  time  that  the  defendant  had  been  in 
possession  of  the  premises  ;  and  on  the  tenant  saying  that  such 
claim  was  unreasonable,  he  answered  that  he  meant  to  cliarge 
more  than  the  possession  wa;'  worth,  and  that  he  would  not 
flettle  with  the  tenant  unless  he  complied  with  his  tppms.  On 
this  state  of  facts,  the  tenant  applied  for  a  stay  of  proceedings 
on  such  terms  as  the  court  should  think  proper  to  order.  The 
ptamtiff  had  proceeded  in  the' sdt,  and  entered  judgment 
igaiMt  the'^araail  €»)ector. 

/.  Fleming,  jun,  for  the  motion^    ,  I  .  '  -  ' 

C*  A»  Baler,  contra. 

By  ike  Court,  SirraaaiiAifp,  J.  The  conduct  of  the  plain- 
tiff is  oppressive,  and  the  deifimdant  has  oflferted'tb  do  all  that 
could  be  required  of  him.  A  tender  of  amends  cannot  be 

jpleaded  in  this  action  ;  the  court  therefore  order  Aat  all  pro- 
ceedings on  the  part  of  the  plaintiff  be  stayed  for  thirty  days ; 
that  he  procure  the  costs  in  the  suit  which  accrued  previous 
to  the  17th  November  last  to  be  r^larly  taxed  and  demand* 
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ALBAJPit    ed  nf  the  tenant ;  and  if  such  costs  be  paid  within  20  days  af- 

 r  1810  .... 

'  ter  demand,  and  the  possession  of  the  premises  in  question 

Ctofp     quietly  surreDflmd  to  the  lessor  upon  demand  made,  then  all 

further  proceedings  in  this  cause  to  be  perpetuaJly  stayed. 

The  court  further  ordered  that  the  lessor  of  the  pkiniiff  pay 

the  oofU  of  this  application.   The  judgment  was  perotttled 

to  stand,  to  enable  tile  plaintiff  to  avail  hiaiaelf  of  il  in  Mpport 

of  hie  action  ibr  oeine  piofiti. 

1 1 » 


JACsaoir,  es»  4eiik  Seliilinryt  «il  &Mjman. 

A  niietoftp.  RoLa  to  appear  and  plead  in  cjeoCment  The  dedavtrtion 
ET'^Alu  MTved  by  deliverii^^  it  to  tlie  wife  of  tbedeftndantoa  te 
* ' ' '  <^  premiaee  clainied*  The  servioe  not  faeing  on  the  dafeodant 
^<if  OwX  penonaiiy*  leave  waa  aaked,  purauant  fto  ^  proviiiDiiaef  tiia 
1u^^th!t  ^^^^  Statutes,  (vol.  %  p.  805,  i  2fi»)  to  enter  a  rule  for  the 
d4MMt  ,m  defendant  to  appear  aod  plead,  wfaioh  was  granted* 

tlM 


Clapp  u*.  Van  ilpra. 


Sberiff'B  feof  Taxation  of  costs.  The  plaintiff  charged  lor  fees  due  she- 
onbdnjping  up  riff  for  bringing  up  a  witness  on  a  habeas  corpus  ad  testifican- 
AiSeM^co^M  £^Mm  at  the  following  rates,  viz. :  Attendance  per  diem,  $3 ; 
ad  tettijiettn.  expenses  per  diem,  $1,50;  mileage,  19ct8,  per  mile;  and  re- 
ktodbjrthe^  lied  upon  9  Johns.  R.  328,  and  13  id.  123.  The  defendant  in- 
sistod  that  the  sheiiti  was  eniiiied  only  to  the  allowance  ouuie 
by  the  iee  hiii  in  2     L.  20. 

/.  F.  Cmhrnatit  for  plainti£ 

Ihtchmr  4*  if^mit,  for  defendant 

By  tike  Court,  Savage,  Ch.  J.  The  allowance  appfovad 
by  the  ccmrt  in  Smith  v.  BvrdsaU,  (9  Jobna».  Bp  as^j  waie  la 
an.oAoer .for  bnqgiig  up  a  aheiiff  on  an  ■niff>aMnf.fer  efPr 
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tOMpC  m  not  vetuhiing  process.  Po^  si»h  Mvioe  no  proiris-  ALBAUTt 
im  mm  made  In  the  fee  b91,  snd  the  verdict  of  the  jury  was  ^"^^^^1^^ 
approiredaaaTeasoimble  aNowance.   Here  the  prisoner  was  The  People 
brought  up  on  a  habeas  corpus  ad  testificandum  ;  the  fees  of 
the  shariff  are  expressly  regulated  by  the  fee  bill  and  fixed  at 
81»50,  besides  mileage  at  the  rate  of  12j  cents  per  mile, 
which  we  have  said  may  be  computed  as  well  for  returning 
from  as  going  to  the  place  of  triaL    (7  Cowen,  424.)  Let 
the  bill  be  taxed  accorduigiy. 


Tan  Fkon.n  ni.  Bubo  MAsana. 


MoTioii  to  set  aside  verdict  In  Noveniber»  1828,  the  de-  ^r^tL^^^J 
Ibndant'  was  indicted  at  the  Orleans  oyer  and  terminer  for  a  Jjjj^J^'^JJ 
conspiracy  to  kidnap  WUliam  Morgan.  In  March,  1829,  a  tiiM  court  by 
certiorari  was  presented  to  that  court  removing  the  indict- 
ment  into  this  court»  to  which  a  return  was  made  and  filed  in  county  other 
ttie  Utica  clerk's  office  on  the  18th  May,  18S9 ;  on  which  day  ^ 
a  plea  of  not  guilty,  and  a  replication  by  the  special  aiUrmey*  fenoe  it  •llcf- 
taking  isso^  were  also  filed  in.  the  same  office.  In  Novem-  ^commlu 
ber  last,  the  Issue  thus  joined  was  tried  at  the  Orleans  circuit*  te<i,  woi  not 
and  the  defendant  was  acqoditted.  'Smce  the  trial,  the  special 
attorney  discovered  that  at  the  last  May  term  of  this  court  a  JJ^^J^'^^"^ 
rule  was  entered  directing  the  issue  joined  in  this  cause  to  be  Sonon'^o^ 
tried  at  a  circuit  court  to  be  holden  in  and  for  the  county  of  ****  *  .^^^^ 

Iff  II  1  ,  •  ,     T  impartial  tnal 

Monroe,  :\na  on  that  ground  now  applies  to  set  aside  Uic  vcr-  cannot  be  had 
diet :  and  also  moves  that  the  rule  of  May  term  be  vacated,  '^^^  ^^^^ 
on  affidavits  that  the  rule  was  obtained  without  notice  to  the  diotment  wm 
public  prosecutors  having  charge  of  t}iis  suit;  and  further,  ^^^^^^  «ntrcrrR- 
that  the  issue  on  the  indictment  against  the  dclrndantbe  direc-  tipn  cannot  be 
ted  to  be  tried  at  the  next  circuit  court  to  be  boidea  in  and  for  gpecW^ieavo 

the  county  of  Orleans.  the*c»urt  ^"^^ 

On  the  part  of  the  defendant  it  appeared,  by  the  affidavits  a  rule  to 
of  his  counsel,  that  the  affidavit  on  which  the  the  certiorari  was  ^ 

bj  tile  partiei  going  to  trial  in  the  county  where  the  in<Uctinent  was  found. 


t0eti<mof  the  court,  tnd  not        §»  by  either  pu^,  wU  be  i^gifded  m  ^l»lIlity. 
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ALBANY,  granted  was  traanliiited  to  coodmI  attetidiog  at-  the  May 
j$nwy,  1830.  initruGlioDi  to  pMedt  the  aame  to  te  eoM  Jb 

'ntTf^eibt  ^  motioii  waa  mide  on  the  pait-df  the  proaaomfon  as  to 
the  trial  of  the  iasne^  toobtain  adueetionthnt  thainQariMhl 
be  tried  at  the  OrieuM  circuit,iml»§4  ef  theOfienni  asPBrciiif 
Urmmer  /  that  there  was  no  inteptian  on  their  part  to  ohnhi 
a  rule  for  the  trial  of  the^issae  at  the  Jfaiirsecirauit»  m  Mi 
they  given  notice  of  an  intended  application  for  snob  role,  and 
that  the  rale  most  have  been  entered  hf 


V. 

M»Uier. 


J.  C.  Spencett  special  attorney*  The  court  had  authority 
to  order  the  trial  m  Monroe,  (1  Ghitty't  Grim.  Law.  494. «.) 
Until  vacated,  the  older  of  May  tenn  was  valid,  and  deprived 
the  Orbano  dmrU  of  jnriadiction.  There  haslherafoie  been 
a  mis-trial,  and  a  nenire  do  mm  .should  be  awarded*  ifi  Coke, 
14.)  The  appearance  of  the  parties  at  the  Orieans  Gireait» 
and  their  consent  to  go  to  trial,  could  not  give  juriadletion. 
(S  Cainest  139.)  The  counsel  for  the  people  cannot  be  deem- 
ed to  have  consented,  as  they  were  ignoraot  of  the  existence 
of  the  rule  of  May  term  until  after  the  trial.  ]f  the  court 
had  no  jurisdicdon  of  the  cause,  the  oaths  adinifiistoreti  to  the 
witnesses  were  extra-judicial.  Nor  can  the  defendant  com- 
plain of  heing  twice  put  in  jeopardy  should  a  new  trial 
be  granted,  as  the  proceedings  were  wholly  invalid. 

D.  D.  Barnard^  for  the  defenJ  int.  The  issue  in  this  case 
was  properly  tried  at  the  Orleans  circuit  ;  there  the  indict- 
ment was  found,  and  there  the  trial  must  liave  been  had  unless 
an  order  had  been  made  by  the  court,  directincr  the  trial  in 
another  county,  on  a  special  application  mridc  to  them.  (7 
Cowen,  127,  9.)  A  regular  application  for  such  order  is  not 
shewn  to  have  been  made  ;  on  the  coutrary,  from  the  shewing 
of  the  pubtic  prosecutor  himself,  it  is  manifest  that  such  ap- 
plication was  not  made.  It  is  true,  a  rule  appears  to  have 
been  entered  directing  the  trial  of  the  issue  in  another  county, 
bnt  such  rule  is  disavowed  by  the  defendant ;  it  wn^  not  ask* 
ed  for  nor  desired  hy  him.  It  must  therefore  have  been  en- 
tered bymi8take,and  is  irrqgnlar  and  yoid*  and  the  oooct 
Mslghre  meh  eftet  to  >  role  thai  appaariag  ea  thisir  ai 
as  to  subject  a  defendant  to  a  second  trial. 
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If  the  rule  be  considered  a  nullity,  consent  was  nol  iieces-  ALBAiiy, 
sary  to  f^ive  the  Orleans  circuit  jurisdiction.    The  nisi  prius  J'"*''*7« 
record  was  sutiicient  authority  to  the  judge  to  try  the  cause;  The  Pcofln 
00  rule  was  necessary  ibr  that  purpose. 

Bjf  the  Courts  Marcy,  J.  The  oflfence  charged  upon  the 
defendant  is  stated  to  have  been  committed  in  the  county  of 
Orleans.  The  indictment  was  found,  and  the  trial  bad  theie; 
yet  it  is  supposed  that  the  trial  was  irregular,  and  we  are  now 
asked  to  set  it  aside.  A  copy  of  a  rule  has  been  produced  , 
from  the  mioates  of  this  court  at  the  last  May  term,  directiqg 
this  cause  lo  be  tried  ia  the  county  of  Monroe.  It  is  con* 
ceded  that  neither  party  asked  for  soch  n]Ie»  aod  it  is  eqmUy 
certiia  that  the  court  gave  no  direct  order  Ibr  its  entry.  The 
ezisCeDoe  of  the  rule  was  not  known  to  the  public  prosecutor 
at  the  time  of  the  trisl,  and  the  defendaotf  s  couDsel»  thotigh 
they  had  seen  acertified  copy  of  it*  had  reason  to  believe  that 
no  such  rule  had  been  granted*  I  think  the  court  may  regard 
as  a  nullity  an  entry  in  its  minutes  not  made  by  its  direetion» 
nor  asked  for  by  either  party  to  the  suit  in  which  it  is  made. 
If  under  any  circumstances  a  rule  can  be  disregarded,  this 
oi^t  to  be  so  treated  ;  lur,  in  addition  to  the  fact  that  it  ap- 
pears affirmatively  that  it  was  not  moved  for  by  the  parties 
nor  grunted  by  the  court,  neilhcr  party  now  undertakes  to  set 
it  up,  or  claims  the  benefit  of  it. 

But  if  considered  as  an  authorised  entry  upon  our  min- 
utes, still  it  does  not,  in  my  opinion,  render  the  proceed- 
ings in  this  cause  at  the  Orleans  circuit  a  mis-trial.  There 
is  no  such  thing  as  changing  the  venue  in  ;i  rriminal  cnsc ; 
criminal  actions  are  local,  though  under  peculiar  circum- 
stances the  place  of  trial  may  be  chaiiged,  which  however 
cannot  be  done  by  a  mere  direction  of  the  court,  to  try 
it  in  a  county  other  than  that  in  which  the  offence  is  chai^ged 
to  have  been  committed.  If  the  parties  had  conformed  to 
the  rule  entered  in  this  case,  and  tried  the  cause  in  the  oounr 
ty  of  Monroe,  there  would  then  have  been,  what  it  is  said 
thero  now  is,  a  mis>trial.  The  niti  prius  record  and  jmsIm, 
when  letunied  into  this  court,  woukl  have  shewn  an  offence 
charged  to  have  been  oommitlsd  in  Orhais  county,  an  inr 

Vol.  ni.  56 
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ALBANTf  dictment  found  there,  and  n  irm]  had  in  Monroe.  The  re» 
Jmnouy,  1830.  ^ord  would  exhibit  upon  its  face  a  mis-trial,  unless  it  contain- 
*fi^^f^n  ed  a  fuggestioD  that  a  fair  and  impartial  trial  oodd  not  be  had 
in  the  county  where  the  offence  was  committed,  and  that  in 
oooaeqaence  thereof  a  trial  had  been  ordered  in  the  adjoinu^ 
county.  But  how  could  micli  su^i^stion  have  been  made 
upon  thin  record  ?  It  is  not  entered  of  couract  and  the  nde 
how  prodooed  fiirnisfaes  no  authority  to  either  party  to  make 
ft.  It  codd  not  be  expected  that  the  cooit  woohl  permit 
■nch  suggestion  after  the  trial,  becanse  there  woidd  be  no 
pretence  that  it  was  true.  The  suggestion  is  always  made 
on  the  record  befbre  trial,  and  it  seems  to  me  that  it  is  n^ 
eesiary,  to  confer  jurisdletioo  to  try  the  eaose  in  any  other 
eonnty  than  that  where  the  ollbnce  is  chaiged  to  Imw  been 
oommineo. 

The  mode  of  changing  the  place  of  trial  in  a  criminal  case 
is,  to  move  the  court,  on  affidavit  shewin;*  the  necessity  of  the 
change^  lor  leave  to  make  the  requisite  suggestion  on  the  roll. 
Cause  must  be  shewn  before  the  court  will  permit  it  to  be 
entered.  (1  Chit  C.  L.  495.)  From  the  cases  of  7%e  King 
V.  The  Inhabitants  of  St.  Mary,  (7  T.  R.  735.)  and  The  King 
V.  Harris,  (3  Burr.  1330,)  it  not  only  appears  tlmt  the  mis- 
gestion  must  be  made  before  the  record  is  sent  down  for  trial, 
but  that  it  is  never  entered  without  its  truth  is  proved  to  the 
court,  and  the  adverse  party  notified  to  shew  cause,  if  there 
be  any,  aL^ainst  it.  Indeed  it  is  in  a  manner  confessed  on  the 
record,  because  it  is  entered  with  a  nient  dedirt.  It  is  very 
evident,  from  this  view  of  the  subject,  that  giving  to  this  nde 
eli  the  operation  that  it  can  in  any  wise  have,  it  did  not  change 
the  place  of  trial.  The  place  was  the  same  after  the  entry  of 
the  rule  as  it  was  before,  and  the  rule  could  not  dierefore,  la 
Iny  opinion,  invalidate  the  trial. 

There  is  another  Tiew  of  this  case  whidi  seems  to  haag 
"ns  to  the  same  result  By  gdt^  to  trial  without  regard  to 
"die  ilde»  the  parlies  may  he  considered  as  havn^  waived  it, 
wl  neither  party^wfll  now  be  heard  to  set  it  up  to  impeach 
what  has  heen  done  inooropatiUe  with  h.  Both  have  con- 
sented to  try  the  canse  m  Orieans  coimty.  It  was  saidl  on 
the  argument,  that  eonsent  will  IMit  confer  jorikdietioa  TUi 
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ii  true,  but  it  is  not  applicable  to  this  case.   It  is  not  con-    alb  ant, 
tended,  on  tlie  part  of  the  people,  that  an  express  order  of ''••**^» 
this  court  is  necessary  to  anthoriie  the  drauit  oomt  of  the  T^r^Hjj^ 
oounty  where  the  offence  was  GOflamitted,  to  try  this  case  af*  ^^'^j^^ 
far  bdi^  remofed  inio  thit  court  bj  oerliorarL  The  caoM 
was  actually  token  down  and  tried  without  such  an  order. 
The  circuit  court  of  OrleaoB  county  had  juriidictioii  to  try  It^ 
before  the  rule  wa«  entered ;  and  if  the  rule  of  thit  court  te 
tiy  it  u  another  county  was  dispensed  with,  the  circuit  court 
of  Orleans  oounty  lia4  the  same  jurisdiction  in  rebtbn  tn. 
this  cause  thet  it  had  before  the  rule  was  entered.  If  the 
yenueina  transitory  action  should  be  changed  bye  rule  of 
this  court,  and  the  party  who  had  obtained  the  rule  should 
waive  it  and  go  down  to  trial  in  the  county  where  the  venue 
was  or^ally  hiid,  I  dxrald  not  expect  to  hear  it  urged  to 
us  that  the  circuit  court  had  not  jurisdictioQ  of  the  cause,  and 
that  its  proceedings  were  a  nullity. 

Again ;  the  nisi  prius  record  is  in  the  nature  of  a  conimis* 
sion  trom  this  court  to  the  nisi  prius  judge  to  try  the  cause  • 
and  in  this  case  we  may  well  consider  it  sufficient  to  ooun> 
tervail  the  order  which  is  found  on  our  minutes.  There  ap- 
pears to  be  no  objection  to  granting  that  part  of  liie  motion 
which  asks  to  have  the  rule  of  last  May  term  vacated.  We 
are^disposed  to  look  upon  it  as  a  nullity,  and  direct  %  rule 
aefioidiiigly  to  be  entered  vacating  it 

Sutherland,  J.  was  inclined  to  consider  the  rule  of  May 
term  a  nullity ;  but  if  validity  was  given  to  it,  it  was  analogous 
to  a  rule  to  change  the  venue  in  a  personal  action,  which  it 
was  competent  .to  the  parties  to  waive  and  to  proceed  to  tri- 
al in  the  county  where  the  venue  was  originally  laid.  This 
had  been  done  here.  The  offence  being  ohaiged  to  hava 
baan  committed  in  Orleans*  and  the  cause  haviiiig  been  re- 
moved into  this  court  by  certiorari^  there  was  no  necessity  for 
a  rule  directii^  its  trial  al  the  circuit  of  that  oounty.  The 
nisi  prius  roll  gave  authority  to  the  judge  to  try  the  caipe* 

The  Ckirf  JumHm  concurred. 

Motion  to  set  aside  verdict  denied^  and  rule  of  Jilay 
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Gbiqgb  Vi«  p£CKUikM  and  otlier:^. 

In  partiUoQ  in  FkooF  ci  title  ID  partiticNi  10  ckws  of  ddsult  The  defirah 
a  cMo  of  de-  of  the  defeodaotfl  having  been  entered  for  not  appearing  and 

feult,  the  proof  .      ,       .  ,         ,  ^  ,        ,  .      , .  ■ 

exhibited  uiwt  shewing  title  to  the  proportions  claimed  by  them  m  the  prem- 
»ji*'I^uw"«^  ^"      petition  presented  in  this  case,  the  plaia- 

taUiAhaonvM  tiff  exhibited  proof  of  his  title  and  an  abstract  of  the  convey- 

!^  !?  ance  by  which  the  same  is  held  ;  which  proof  was  a  deed  in 
recovery  tn  in  ^  '  * 

action  ofeject-  fee  of  One  third  of  the  premises  described,  from  Brockholsi 
JJJJJ'^^g^  Livingston,  by  his  attorney  George  M.  Peckham,  to  the 
the  firtt  in.  plaintiff,  bearing  date  tlie  18lh  day  of  December,  1827,  duly 
mm^'  to"^  acknowledged  and  recorded.   No  other  proof  was  offered. 

clerk. 

By  the  Court,  Savage,  Ch.  J.  The  proof  in  this  case  is  ut- 
terly defective.  The  deed  produced  by  the  plaintiff  is  executed 
by  an  atlorney,  and  his  power  is  not  shewn  ;  but  adniitiingthe 
deed  to  have  been  duly  executed,  it  does  not  shew  even  a  prima 
facie  right  lo  the  property  in  questi<ni.  It  bears  date  only  about 
two  years  since,  and  even  possession  under  it  is  not  shewn. 
We  therefore  do  not  feel  ourselves  authorized,  upon  this  pro6[ 
to  determine  the  right,  title  and  interest  of  the  plaintiff 

As  this  is  the  first  case  which  has  arisen  under  the  Revised 
Statutes,  (2d  vol.  p.  321,  §  22,  23,)  where  we  have  been  call- 
ed apon  to  determine  the  rights  of  the  parties  in  partition, 
where  a  default  has  been  entered,  we  think  it  well  to  intimate 
that  the  proof  which  we  will  require  in  cases  of  this  kind  will 
be  such  as  in  an  action  of  ejectment  would  be  considered  as 
establishing  a  prima  facie  right  in  a  plaintiff  to  recover  the 
premises  claimed  by  him ;  and  that  the  practice  which  we 
iHU  adopt  in  relation  to  these,  cases  will  be  to  refer  the  takii^ 
of  the  prools  to  the  clerk,  whose  report,  together  with  the  ab- 
stract of  tide  liurnished  by  the  plaintiC  tiMttt  he  sabmitted  to 
the  court 


» 
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Ordek  for  bill  of  particulars.    Issue  was  joined  in  this  An  order  for  a 
cause  on  24th  September  last ;  on  the  lllh  November,  no-  u™*"  m^^*^ 
tice  of  trial  and  inquest  for  the  Erie  circuit  was  served  at  vmOt  at  any 
CanancUugua  on  the  agent  of  the  defendant's  attorney,  who  thai.  Whm 
resides  in  the  city  of  New- York,  for  the  14th  December.   On  J^^JjjS  It 
the  27th  November*  the  notioe  of  trial  being  then  received  by  SoulS*'^  be 
the  defendant's  attorney,  application  was  made  by  the  de- 
fendant  to  the  recorder  of  New- York  for  an  order  for  a  bill  of 
particulara,  which  waa  od  that  day  graDted*  directing  the 
I^amtiff  to  appear  at  the  recovdefa  office  on  the  80th  De-  ^ 
cember,  to  ahew  cause  why  be  should  not  deliver  a  bill  of 
particulars,  and  staying  all  proceediqgs  in  the  mean  time. 
Tlus  order  was  served  in  the  city  of  New«York  on  the  agent 
of  the  plaintiflTs  attorney,  who  resided  at  Bol&Io,  on  the  5th 
December,  and  was  not  received  by  him  until  the  14th  De- 
cember.  The  tweniietk  of  December,  the  day  for  shewii^ 
cause,  was  on  Sunday,   On  the  21st  December,  no  peremp 
tory  order  fur  a  bill  of  particulars  having  been  made  and 
served,  the  plaintiff  took  an  inquest  at  tiic  Erie  circuit,  whicii 
was  now  moved  to  be  set  aside  for  irregularity,  and  on  an  af- 
fidavit of  defence  on  the  merits.    It  also  appeared  that  the 
plaintiff  iiad  pre  viously  obtained  a  default  for  not  pleading, 
which  was  set  aside  on  an  affidavit  of  merits  at  the  last  Au- 
gust term. 

J,  M'Keen,  for  defendant 
K  B.  Potter,  for  plaintiflt 

By  the  Court,  Sutherland,  J.  It  is  unnecessary  to  say  • 
how  the  order  to  shew  cause  on  a  Sunday  would  have  been 
regarded,  as  on  the  Iwcnfy  first  day  of  December,  when  the 
inquest  was  taken,  its  force  as  nn  order  to  stay  proceed- 
ings was  spent,  and  it  was  not  continued  by  a  peremptory 
order.    The  proceedii^s  of  the  plaintiff  were  thereibre 
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ALBANY,    entirely  regular,  and  the  motion  to  set  aside  the  inqaest 
Jaauary,  1830.  ^qqI^j  |jg  denied  but  for  the  affidavit  of  merits ;  and  even 
The  People  ^n  this  ground  the  court  have  had  their  doubts.    An  order 

for  a  bill  of  particulars  may  be  made  at  any  time  before  the 
trial,  on  the  application  of  either  party,  (2  Archbold,  221  ;) 
but  when  applied  for  by  a  defendant,  after  issue  joined,  it  is  a 
suspicious  circumstance,  and  the  officer  granting  an  order 
should  be  well  satisfied  that  the  object  of  the  party  is  not 
delay,  and  he  should  require  a  good  excuse  for  the  late  ap- 
plication.  There  is  reason  to  suspect  that  the  order  in  this 
case  was  obtained  with  a  view  to  delay,  inasmuch  as  it  was 
■  not  followed  up  with  a  peremptory  order.  The  court,  bow- 
ever,  are  inclined  to  let  in  the  defendant  to  defend  the  suit, 
permitting  the  plaintiff  to  perfect  his  judgment  and  hold  the 
same  as  security,  and  ordering  the  defendant  to  pay  the  costs 
*     of  this  motion.         "*  '  " 

"M  ••*>♦    l»     •     t  .'"'         »'    •        i     1  J  ».*  • 

I '    »■  >'t      I      ll. '  (   •  •  .-  ,  •» 

».     4   ■  — 


The  People,  on  the  relation  of  Dobbs,  vs.  Dean,  clerk  of 

New- York  Common  Pleas. 

A  minor  is  in-  TiiE  relator  has  been  appointed,  since  the  first  day  of  Jan- 
hording  a  civif  "&ry  instant,  a  commissioner  of  deeds  in  the  city  of  New- 
t?*^utc '*b"t  ^^^^*  presenting  himself  before  the  clerk  of  the  corn- 
it  belong*'  not  "lon  pleas  of  New- York  to  take  the  oath  of  office,  the  clerk 
to  the  officer  refused  to  administer  the  oath,  on  tlie  around  that  the  relator 

whoec  duty  it  ^  i       r  • 

is  to  adminiB.  was  a  minor  within  the  age  of  21,  and  therefore  incompetent 
ter  the  oath  of     j^^.j  ^j^^  ^^^^    j^^^  ^^^^^^^  applies  for  a  mandamus  di- 

otticc  torciusc         .       ,       ,    ,  ...         I  I 

to  adminiBtcr  rcctmg  the  clerk  to  administer  the  oath. 

•aoh  oath. 

By  the  Courts  Savage,  Ch.  J.  A  minor  and  an  alien  are 
incapable  of  holding  a  civil  office  within  this  state,  (1  Revis- 
ed Statutes,  116,  §  1  ;)  but  it  is  not  the  province  of  the  offi- 
cer to  whom  application  is  made  to  administer  the  oath  of  of- 
fice to  determine  whether  the  person  presenting  himself  is  or 
is  not  capable  of  holding  an  office.  It  is  the  duty  of  such  of- 
ficer, on  the  production  of  the  commission,  to  admifiistcr  the 


oath.  If  an  «ppomtinent  has  been  improvidently  made»  there  at.b  aky, 
ii«ksiliiio4»mwliidikBa7bftdttclu«d  ¥<Ml.  Lot  u  al* 


y. 

StevarW 


Goodrich  vs,  Stewaet. 


Costs  in  dander  of  title.   The  plaintiff  declared  that  on,    in  an  action 
dec  she  was  Seized  in  her  demesne  &8  of  fee  as  of  a  good}  ^jjjj  puin. 
sure  and  IndeleasiUe  estate  of  inheritance  in  fee  simple  of,  in  ^  ^^"^^^'"^ 
fod  to  a  certain  lot  of  hmd  aitiaate,  dus. ;  that  the  defendant,  ttwo^h  theV 
well  knowing  the  preini«e8»  but  contriving,  dec.  to  briqg  the  ^'^I^  ^ 
title  of  the  plaintiff  in  and  to  the  said  lot  into  dispute  and  dis* 
SBpate^  and  to  uyore  and  destroy  the  crodit  and  ability  of  the 
phmtiff  to  pay  certain  monies*  ialsely  and  maliciously  caused 
to  be  printed  and  published  a  certain  advertisement,  oflfering 
the  lot  for  sale  as  the  property  of  one  John  L  Tappen,  (setting 
Ibrth  a  sheriff's  advertiseroent,  whereby  the  premises  weie 
offered  for  sale  by  the  sheriff,  by  virtue  of  an  execution  against 
one  John  I.  Tappen,  as  the  property  of  Tappen.)  Special 
damage  WHS  ulso  u  verred  in  the  declaration.    The  defendant 
pleaded  non.  cuL,  and  on  the  trial  of  liie  c.mse  the  plaintiff 
recovered  a  verdict  for  six  cents  damages  and  six  cents  costs. 
Tile  defendant  asiicd  for  costs. 

R.  S.  Street,  for  defendant.  The  plaintiff  not  having  re- 
covcrai  above  the  sum  of  |I50,  but  in  fact  only  six  cents, 
must  pay  costs  to  ihc  defendant.  The  case  is  not  within  any 
of  the  exceptions  of  the  fourth  section  of  the  act  concerning 
costs,  (1  R.  L.  344.)  A  certificate  of  the  judge  was  not 
given  that  the  title  to  land  came  in  question,  wliich  is  the  only 
evidence  the  court  will  look  to.  (2  Caines,  22h  11  Johns. 
R.  405^  The  suit  n^ght  have  been  brought  in  a  justice's 
court 

Nor  does  the  case  come  within  the  sixth  section  of  the  act 
Jimitipg  the  plaintiff's  costs  to  the  amount  of  the  damages  re- 
covered, even  if  considered  an  action  ef  slander  of  title 
(Tidd's  Pr.  S78,  and  cases  cited.) 
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ALBAiiT,      A.  C.  i^Mii,  lor  The  fint  aeotioii  of  the  aet 

jftma^^iaMi  eoooermog  ooil8»  gives  coste  in  any  action  where  demagef 
are  jnecoTored.  The  fourth  section,  which  gives  costs  to  the 
defendant  unless  the  plaintifr  reoovert  ebove  f5(K  excepts 
aetioaf  in  which  the  title  to  iends  comes  in  questioii»  and  also 
aistbns  of  dander.  Here  the  title  was  in  qnestioii ;  and  firam 
the  nature  of  the  action,  the  oertifksate  of  the  judlge  was  ui> 
necessary.  The  action  also  is  for  dander*  which  is  a  gen- 
eric term,  and  includes  Kbel  and  slander  of  title  as  well  as 
slanderous  words.  In  an  action  for  a  libel,  where  the  plaiiH 
tiff  recovered  only  97,  full  costs  were  allowed  to  the  plaintiC 
(1  Cowen,  415.)  The  plalntiQ*  is  not  limited  in  hu  costs  to 
the  amount  of  his  recovery  in  damages.  The  shcth  section 
of  the  act  provides  only  for  actions  of  assault  and  battery  am! 
for  slanderous  words,  and  df>es  not  apply  to  an  action  for 
slander  of  title.  (Cro.  Car.  140,  1.  Bacon's  Abr.  tit. 
Costs.)  Actions  of  slander,  and  actions  in  which  the  title  to 
lands  comes  in  question,  are  not  within  the  jurisdiction  of  jus- 
tices' courts. 


By  the  Courts  Savagk,  Ch.  J.  The  fourth  section  of  the 
act  concerning  costs  sulijects  a  plaintiff  in  a  personal  action 
to  costs  unless  he  recovers  $50,  but  it  excepts  the  action  of 
slander,  and  certain  other  actions.  In  an  action  for  slander- 
ous wordSf  if  the  damages  arc  assessed  under  #50,  tlie  plain* 
tiff,  by  the  sixth  section  of  the  act,  can  recover  no  more  costs 
than  damages.  This  section,  however,  is  limited  to  the  spe- 
eiei^  of  slander  specified  in  it,  and  does  not  extend  to  libels  or 
to  slander  of  title.  (Cro.  Car.  140.  Willes,  436.  3  Tidd, 
878.)  We  have  accordingly  held,  where  a  plaintiff  in  an  ac- 
.  tion  for  a  libel  rectivered  less  than  $60,  that  he  was  entitled 
to  fun  costs,  (1  Cowen,  415 ;)  and  upon  the  same  principle 
the  plamtiff  here  is  entitled  to  fuB  costs.  Tins  was  an  actioD 
of  slander  oommg  within  the  proviso  of  the  fourdi  section; 
consequently,  undor  the  first  section  of  the  act  giving  costs  m 
every  action  where  damages  are  recovered,  the  plaintiff  is  en- 
titled to  costs ;  and  not  b^ng  deprived  of  them  by  the  fourth 
section,  nor  lunited  hi  their  amount  by  the  sixth  section,  hs 

Mmn^lfA  to  foil  costs. 
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li&tk  this  act,  (Statutes,  ttrf.  #,e.  1M,4  M)  dMuwoiNi  ^^^^^^^ 
toa  pkhitilf  liilfDg  to  Mooter  la  a  eomt  of  tocoid  a  aim  eit 
needing  $50,  provided  tlie  adt        hate  been  biought 
for  e  a  justice.  Thb  aetioo  could  not  have  beefl  eonUMDOsd 

before  a  justice,  because  sUin^kr  is  cxpr^y  excepted  ^<kn 

the  actions  in  which  jurisdiction  is  given  to  justices.  1,  p. 
380.)  The  motion  of  the  defendant  for  costs  must  tliereforc 
be  denied. 

Motion  denied* 


by  Brewster  against  Stewart  by  capias,  served  on  the  same  '^'^>^  mv«1 
day,  returnable  at  the  last  August  ierm.   Two  declarations  pendu^  te! 

were  delivered,  each  containini?  one  count  on  a  justice's  judxz- 

mcnt,  each  judj^mient  being  for  the  sum  ol  $154,67,  eachren-  biooghtat  Uie 

dered  in  tlic  month  of  July,  1829,  and  a  transcript  of  each 

'  cz.t:Ecs  of  ac- 

was  filed  on  the  same  dav  in  the  clerk's  office  of  the  county  tion  m  which 

*  km   

of  Osweg";  it  was  not,  however,  shewn  that  the  judgmeiU.s  ^^Ja  in*tho 
were  renf/erec/ on  the  same  day,  nor  wjis  tlu  rn  an  affidavit  of  «ine  dedua. 
merits.  The  defendant  before  pleading  obtained  an  order  a  dt-fcnce 
to  stay  proceedings,  and  now  moved  that  the  causes  be  ^ed^aS^'^ 
consolidated,  and  tbat  the  plaintiff  pay  the  costs  of  the  motion,  set  up  to  cnti. 

tie  >  defendant 
to  ^ 

Smith  4*  £^roum,  for  defendant,  relied  on2T.  R.  638 $1 
Jchna.  C.  38 ;  Statutea,  vol.  4,  c.  280,  §  7,  enacted  in  1818L 

W.  C,  Noyes,  for  plaintiE  The  object  of  compeBiog  a 
Consolidation  of  actions  is  to  prevent  the  unnecessary  accu- 
mulation of  costs  by  the  litigation  of  several  suits  at  nisi  pii*  ' 
us,  where  the  whole  matter  may  be  determined  in  one  suit* 
(Tidd'a  Pr  55t.)  Here  there  is  no  pretence  Of  a  defence  ; 
he  fa4i  not  pot  Ski  a  |)lea,  and  for  aught  that  a^pe^  never  wilL 

Vou  IIL  M 
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AT.BAXY,      This  court  have  refused  to  eonBolidate  actions,  brought  on 
iMuary.  1830.  aevml  policiot  of  imaTsnce  on  one  risk,  though  the  qoet- 
jlll^ii^    tioD  was  the  same  on  aU«  for  the  reason  that  the  contracts 
V.      j^nm  soiteial  i  so  they  have  refined  to  consolidate  where  the 
""^    siuts  were  oo  promissory  notes^  between  the  same  parties  i 
(1  Gainers  R.  114»  n.  k)  and  subsequently*  where  three  site 
were  brought  by  the  endorsee  of  three  several  notes  against 
the  saine  maker*  all  of  whioh  were  due  when  the  suits  were 
oommenoed»  a  motion  to  consolidate  was  refused.  (9  Johns. 
R.  963.)  In  the  last  case  the  court  say,  that  when  separate 
suits  are  brought  upon  notes  or  contracts  made  at  the  fions 
time  and  which  might  have  been  united  in  one  action,  and  when 
tlie  defence  is  llie  same  in  all,  they  would  be  inclined  to  grant 
the  rule;  within  this  rule  this  motion  cannot  prevail,  for  it  is 
not  shewn  that  the  judgments  declared  on  were  rendered  Ktthe 
same  time,  or  that  the  dejence  would  be  the  same  as  no  defence 
whatever  is  set  up. 

By  the  Court,  Savage,  Ch.  J.  The  practice  of  the  king's 
bench  seems  to  extend  the  consolidation  rule  to  all  actions 
between  the  same  parties,  brought  at  the  same  time,  where 
the  causes  of  action  might  be  compiised  in  the  same  declaia* 
tion.  This  court  has  not  gone  the  same  length,  and  even  as 
late  as  9  Johns*  R.  262,  in  a  case  decided  in  1812,  a  motion  to 
consolidate  was  refused  where  three  suits  were  brought 
by  the  same  endorsee  against  the  same  maker  on  three  prom, 
issory  notes,  all  due  at  the  commencement  of  the  suite,  and 
they  broi:fght  at  the  same  time,  solely  because  the  notes  varied 
in  dates,  sums  and  times  of  payment  By  the  act  of  1818, 
however,  the  courts  are  authorized,  whenever  seveml  suits  sie 
brooght  and  prosecuted  by  the  same  plaintiff  against  the  same 
defeiKiant  for  catises  of  action  which  by  law  may  be  joined,  to 
order  the  several  suits  to  be  consolidated  into  one  action,  if  in 
their  discretion  it  shall  seem  to  them  meet  and  proper  so  to  do. 
This  provision  is  re-enacted  in  the  Revised  Statutes,  (vol.  2,pw 
383,  ^  30.)  Its  object  was  to  prevent  oppression  by  thu  unne- 
cessary accumulation  of  costs.  It  docs  not  require  that  a  de- 
fence on  the  merits  siiuulti  be  shewn  to  entitle  the  party  to  the 
interposition  of  the  court  The  motion  is  granted,  but  with- 
out costs. 
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443 


Vwona,  m  tfie  rektbnof  T.  Gay, tit.  Tan 
MonoB  CoHMON  Pliai. 

Motion  for  a  numdamua.  A  scir^  facias  was  issued  from  a  fueim 
the  Monroe  common  pleas  against  ihc  relator  on  a  lecogoi- 
zance  of  bail  as  the  manucaptor  of  Stephen  Porter.  It  was  the  state,  »wf 
served  by  a  deputy  sheriff,  who  indorsed  a  return  on  the  writ  a^o^y^^ 
in  these  words  :    Served  the  within  on  the  ddendant  by 
leaving  a  copy  thereof  marked  copy,  subscribed  J.  K.  Liv-  tiwwiwiikfai 
iqgston  by  Mr.  Noyes,  Dep^y.  at  the  dwelling  house  of  Jas.  l^^^JJ^j!  * 
P.  Fitch,  being  the  last  place  of  residence  of  the  said  Thomas 
Gay  within  the  state,  (signed)  Jas.  K.  Livingston.  Shfil  BL 
Noyes,  U.  Shff."  On  the  return  of  the  writ,  the  plaintiff  filed 
a  declaration  and  entered  a  rale  that  the  defendant  appear  and 
plead.  The  relator  applied  to  the  common  pleas  to  set 
aside  the  plaintiff's  proceedings  for  irregularity  on  the  ground, 
that  the  defendant  had  not  resided  in  this  state  since  the  com- 
mencement of  the  suit,  which  applications  was  denied,  and  a 
niaiulatiuis  was  now  asked  for,  directing  the  common  pleas  to 
grant  the  motion. 

H,  Qay,  for  relator,  insisted  that  the  statute,  (1  R.  L. 

§  7,)  under  which  the  proceeding  had  been  had  relative  to 

the  leaving  of  a  copy  of  the  scire  facias  at  the  last  place  of 
abo<le  of  the  defendant,  was  intended  solely  to  increase  the 
chances  of  bringing  knowledge  home  to  bail  of  proceedings 
instituted  against  them,  and  not  to  change  the  law  as  to  the 
service  of  process  or  the  practice  of  the  courts.  That  not- 
withstanding this  statute,  a  plaintiff  could  not  proceed  in  a  suit 
on  scire  facias  until  a  return  of  scire  feci  or  of  two  nihih  :  that 
the  practice  of  the  court  was  uniform  in  this  particular,  and 
that  a  service  of  a  scire  facias  in  the  manner  pursued  in  this 
case  had  never  been  considered  by  the  bar  as  authorizing  a 
plaintiff  to  proceed  in  his  suit,  nor  had  it  been  sanction  by  the 
'  court 
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CASKS  19  TH^  SUPREME  qQVRT 


ALBANY,       By  the  Court,  Marcy,  J.    It  is  true  that  this  statute  has 
^^^^^Tf^^'  never  received  a  construction,  and  it  is  singular  that  a  ques- 
Coo^      tion  should  not  have  been  raised  upon  it  until  this  late  day. 
Tot^j     The  general  practice  undoubtedly  is,  to  obtain  two  nihils  re- 
turned, when  a  return  of  scire  fed  cannot  he  had  ;  yet  when 
a  statute  points  out  a  particular  mode  of  service  of  process, 
and  that  has  been  complied  with,  we  are  not  disposed  to  say 
•  -         that  such  service  is  nol  good,  especially  when  it  is  more  prob- 
able that  process  thus  served  would  be  more  likely  to  come  to 
the  knowledge  of  the  party  to  be  affected  by  it,  than  by  the 
common  law  mode  of  service.    The  motion  for  a  mandamus 
is  therefore  denied.  *  ' 


I  <i  »     i».  It.  ;  ''^ 
Cook  and  others  vs.  Tousey. 

Where  the  ALLOWANCE  of  interest  beyond  penalty  of  bond.  At  the 
SlteresTdue  on  Saratoga  circuit,  a  verdict  was  taken  for  the  amount  of 
m  bond  exceed  the  penalty  of  a  bond  declared  on  in  an  action  of  debt,  and 
the  juryT^^/rl  nominal  damages.  The  bond  was  dated  22d  January, 
the  trial  of  a  1806,  in  the  pcnal  sum  of  8180,  conditioned  for  the  payment 
to'^'e  theexl  o{990  wilh  interest.  The  principal  and  interest  exceeded  the 
indima-  penalty  860,95,  and  a  question  was  now  submitted  whether 
fver,  nominal  the  taxing  officer  was  authorized  to  tax  the  same  with  the  CQst^ 

of  the  suit.         ,     . .    ^  . 
a  jury,  the  ex.  .,,    r  t 

CC88    cannot     A.  BrowTif  for  plaintiff.      '     *     '  * 

aubsoqucntly  ■•^i  «» 

u^eti^njofe!         ^-  OiU,  for  defendant.   -  » ;  -  /. 

cerandinclud-  ■  t       .      it  :  ».   .  . 

ed  in  the  coBtB,     By  the  Court,  Marcy,  J.    Where  the  principal  and  inter- 
ticc'wheiJThc  est  duo  ou  a  boud  exceed  the  penalty,  the  jury  ought  to  give 
excess  in  damages.    (Buller's  N.  P.  178.)    This  rule 
oonleMioo.     was  adopted  by  this  court  in  Smedes  v.  Houghtaling,  (3 
C^nes*  R.  48,)  where  a  verdict  rendered  for  the  full  amount 
q{  the  principal  and  interest  of  a  bond,  though  the  interest 
exceeded  the  penalty,  was  permitted  to  stand.    The  plaintiff 
here  has  erred  in  taking  a  verdict  for  nominal  damages  only, 
if  he  wished  to  recover  beyond  the  penalty  of  the  bond  ;  be 


should  have  asked  an  assessment  of  damages  by  the  jury  for  AIDANT* 
the  detention  of  the  debt,  and  h  not  now  entitled  to  have  them  •'N»tt»ry, 
allowed  in  the  taxation  of  the  costs.  Where  the  judgment 
goes  by  default  or  confession,  and  the  interest  exceeds  the 
peoahy,  the  practkse  is  for  the  taxing  officer  to  allow  the  ex- 
cess or  tax  the  damages  and  indude  them  in  the  ooits,  (2 
SamML  107»]i.St  3  Caioes,  40,  n.  a.;)  but  this  cannot  he 
done  whefe  a  verdiet  has  been  takeii»  and  damages  have  al- 
tmdy  been  aflowed  by  the  jury. 


4 


CnAHPLIN  V9»  ^WC». 

M'tnoH  for  secnirity  for  costs.   This  was  an  ex  parte  ap-  ^^^^^*^JjJ 
to  the  court  for  s  rute  th^t  the  plaintiff  file  security 


for  costs,  on  the  ground  that  the  fllaintifi;  sinee  the  cqmi'  ^ 
nanoeiDent  of  the  suit,  bad  become  wmv9tA$  m  bad  baan  tice  to  tte 
discharged  under  an  insolvent  act  ^"^Le  u>  a 

judge  at  chain. 

By  the  Courtf  Savage,  Ch.  J.    This  application  is  made    th,  the  nrdor 
tinder  the  provisions  of  the  Revised  Statues,  (vol  2  p.  a30«)  pULiuiffina,«! 
By  the  third  section  of  the  title  relating  to  this  subjects  an  or-  curity  m  twm. 
der  to  file  security  for  costs  qnay  be  made  by  the  coort  in  aSew^iue  m 
which  the  action  is  peodini^  or  by  any  judge  thereof  in  Taca-  ^^^^ 
tion.  When  the  i^pplication  is  to  the  courtf  it  should  be  on 
notice  to  the  plaintifl^  which,  not  having  been  given  in  thb 
casct  the  order  will  not  be  granted  by  the  court ;  but  appUca- 
lioa  may  be  made  to  dther  of  the  judges  at  chambers*  who  ' 
will  grsnt  an  order  that  the  plaintiff  file  security  for  costs 
within  twenty  days  after  service  of  the  order,  to  shew  c«tgse 
on  the  first  day  c^the  next  term ;  and  in  the  mean  time  all 
proceedings  on  the  part  of  the  plaintiiTbe  stayed.   This  is  the 
practice  which  we  hav^  cpncluded  to  adopt  in  cases  of  this 
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ALBANY, 
Januaij,  1830. 


r. 


To  coMtituta  Claim  of  landlord  for  rent  to  be  paid  out  of  the  proceeds 
a  uty  under    ^  •         ^     «  -v-  t 

an  execution,  01  an  excculion.  On  the  1st  J\oveml>cr,  1828,  n  fieri  facias 
lhoi3?*^cnter  issued  in  the  above  cause,  and  delivered  to  the  then  sher- 
upon  the  prem.  iff  of  Albany  for  the  sum  of  8613,14,  returnable  on  the  HUh 
j^dT*"©?  the  February  then  next  In  the  month  of  December,  1828,  the 
defendant  are,  sheriff  Went  to  the  dwelling  house  of  the  defeodant  in  the 
ftl  powemion  ^^^V  Albany,  and  there,  as  he  states,  made  an  actual  and 
of  them.  Th«  bona  fide  levy  upon  the  household  furniture  and  other  prop- 

iroods    ahould  »  ,      ,  -    ,        ,       .  •  ,  . 

be  brought  erty  of  the  defendaat,  by  virtue  of  the  execution.  What  acts 
w  "and  aub.  ^®  ^  howew,  ts  Constituting  a  levy,  be  does  not  shew, 
jected  to  hia  Soon  after,  the  property  was  advertised  for  sale,  which  was 
postponed  from  time  to  time  for  want  of  bidders.  On  the 
■a  inventory  28d  October,  1820,  the  execution  was  returned  unsatisfied  for 
en^"of  \h^m.  ^  bidders.  On  the  fourtemtli  of  November  fol- 

^  ^I'J*"'^^^'^^  lowing,  the  household  furniture  of  the  defendant  was  sold  by 
Sem  by  vinuc  virtue  of  a  writ  of  vendUioni  exponas  issued  in  this  cause.  It 
or  th0  execu.  brouffht  the  sum  of  $590.    At  the  same  time  other  personal 

tion,   and   bm  * 

acu  should  be  property  of  the  defendant,  found  in  another  tenement  aod  not 
T!!a^^°^^  i"  his  dwcllinf'  house,  was  sold,  aiid  brou^lil  about  8600. 

and  nncquivo-  o  '  »  & 

cai,  and  noth-  From  the  proceeds  of  the  sale,  the  execution  in  this  cause  was 
dOT»e*bv*'him  satisfied,  and  the  amount  paid  over  to  the  plaintiff  on  the 

to  cast  con-  twenty-sixth  day  of  November.  The  residue  of  the  proceeds 
CMlmeBt  OTer  v   i  i  r  ■  j 

tbf    transac  '^'^^^  applied  to  the  payment  of  one  other  execution,  and 

tion.  //  aeems,  towards  satisfaction  of  a  third,  delivered  to  the  sheriii  ot  Alba- 

Uattbcactsof  .  .... 

the  shcnff,  as      subsequent  to  .the  execution  m  this  cause. 

to  the  assert.  'pj^g  dwelling  house  occupied  bv  the  defendant  was  rented 
mg  of  his  . 

rights  and  the  to  him  by  an  agent  of  the  owners,  who  reside  in  New- York 
thri!j2,«io°n  ^  "^^^y*  ^w>«n  the  first  oay  of  May,  1838,  at  a 

of  the  defend- 
anl,  fhould  bo 
ofMOhachar. 

•Oter  aa  would  subject  him  to  an  action  as  a  tr«»pa«ww»r,  but  for  the  protection  of  the  cxrcntion. 

Whore  a  sheriff  received  an  execution,  and  wont  with  it  in  hia  pocket  to  the  houec  of  Uw 
defendant,  bat  took  no  inventory  and  did  no  act  to  enforce  the  execution  for  eleven  montki 
aftrrwards,  not  oyon  apprisincf  thf  defendant  of  t!ir  fart,  it  was  A«/dthat  no  «nrh  levy  had  be«o 
inurlc  as  would  debar  the  landlord  of  the  house  occupied  bj  the  defendant  from  claiming  the 
rert  due  to  him,  although  it  aceniod  tuhaeqwnt  to  tho|»«tOBdodlefy. 

Notic.  to  the  sheriff  of  rent  due  to  thr  landlord  ia  not  neeef«Bary  jrrfviotts  to  the  removal  of 
the  goods  from  tbo  demised  pxemises ;  u  given  even  i^ter  a  soic,  so  that  it  be  be£oK«  the  mmatS 
k  |dl  MtoOvplMff  iBthi«flwatl(n,il  li 
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rent  of  $500;  which  letting  was  renewed  for  another  year,  albany, 
from  the  first  of  May,  1829,  at  a  rent  of  8450,  payable  quar-  '■"a^.lS*** 
terly  on  the  first  days  of  August,  November,  February  and  R.>«t,»||tti 
May  then  next  ensuini?.    The  agent  of  the  owners  was  not  ^^JJ, 
apprised  that  the  pi  oj^erty  of  the  defendant  was  levied  upon 
by  virtue  of  execulions,  until  after  the  1st  November,  1H^29. 
On  the  tenth  of  November,  notice  was  mvon  to  the  shf  l  iH  by 
the  attorney  of  the  landlords,  that  the  sum  of  i40t),04  was 
due  for  rent  accrued  within  the  year  tlien  last  preceding,  and 
requiring  it  to  be  paid  before  the  goods  were  removed  and 
aold ;  and  after  the  sale  and  htfore  the  paymeot  of  the  pro- 
ceeds to  the  plaiotiffi  in  the  executions,  m  gave  the  sheriff  a 
memorandum  in  writing  of  the  items;  and  amount  of  rent 
claimed,  vis.  $68,64,  due  the  Ist  of  February  last;  9111^50^ 
due  the  Ist  of  May  last ;  #112,50,  due  the  Ist  of  August  last; 
and  iU8,60b  due  the  Ist  of  November  last.  The  attorney 
of  the  landlords,  in  the  affidavit  upon  whi«*>h  this  motion  vnw 
made,  (a  copy  of  which  was  served  on  the  plaintiff  in  this 
cause  and  on  the  dierlff,)  stated  that  he  was  wfomud  by 
the  defendant,  which  •  infiirmation  he  befieved  to  be  true,  that 
the  sheriff  never  took  an  inventory  of  the  goods  in  the  dwell- 
ing bouse,  and  had  no  hiventory  of  them  until  furnished  by 
the  defendant  on  or  about  the  tenth  day  of  November  last ; 
that  the  sheriff,  with  the  knowledge  of  the  defendant,  had  not 
been  al  his  houbc  to  make  a  levy  until  November  last ;  and 
that  an  actual  levy  had  never  been  made  on  the  goods  in  the 
dwelling  house. 

In  answer  to  the  facts  presented  in  behalf  of  the  landlords, 
the  sheriff  admitted  that  three  or  four  days  previous  to  the 
sale  of  the  property,  the  attorney  of  the  landlords  a])prtsed 
him  of  a  claim  upon  the  property  for  rent,  but  strit»-(I  no  pnr- 
ticulars ;  and  that  on  the  sixteenth  day  of  November,  aftet  the 
renumal  and  sale  of  the  property,  the  attorney  gave  him  a  no- 
tice in  writing,  specifying  the  claim  and  the  amount  of  rent 
demanded.  To  the  facts  stated,  as  derived  (lom  the  inibrma- 
tion  of  the  defendant,  the  sheriff  makes  no  answer.  On  the 
part  of  the  plaintiff,  it  was  shewn  that  a.  return  of  the  execu- 
tion issued  in  this  cause  was  enforced  by  attachment,  and  that 
ahortly  after  its  return,  a  Dsndt^umt  exponas  was  issued^on 
which  the  property  was  sold.  The  amount  of  rent  due  was 
not  denied  or  controverted. 
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ALBANY,  Ofl  this  8t<ite  of  factd,  a  fule  ttras  asked  that  the  sheriiT  pay 
Jaiiouy,  1880.  ^y^j.         landlords  the  sum  demanded  as  renU 

^«  &  Cheever,  for  landlords,  admitted  that  the  landlords  can 

claim  only  such  rent  ns  was  due  at  the  time  of  the  taking  of 
the  goods,  but  contended  that  the  goods  in  question  Were  not 
taken  until  afUr  the  rent  claimed  had  bf  c  orne  due ;  for  al- 
though the  execution  in  this  cange  was  dellv(  led  to  the  sheriff 
on  the  Ist  November,  1828.  the  ^^onds  in  tlu-  demised  premised 
"Were  not  taken^  and  were  noi  in  the  custody  of  the  law,  until 
after  the  In  November,  1829.  In  Haggerly  v.  Wilher,  (16 
Jollns.  R.  288,)  the  court  intimate  that  to  constitute  &  levy, 
Ml  inventory  should  be  taken  of  the  goods  where  thm  \i 
not  an  actual  seisuro  of  thenH  and  that  the  sheriff  should  hate 
tham  under  hia  view  and  within  bia  power.  The  tom 
have  a  right  to  ptfeaume  in  thia  case  that  no  inventory  wai 
taken  at  the  time  of  the  levf*  and  that  even  the  defendafit 
liiiMlf  Diraa  igiioratit  of  the  pretended  kry  until  aAor  the 
lat  November,  1829.  The  goodi»  ifaerelbrar  flhoold  not  bt 
Mttiderad  aa  tditm^  iNrlthib  the  mealniig  ef  the  ithtiile  ooil« 
oMtiig  distraaaea  for  rmu  until  thej  vM  ramoTed  lo  he 
aold  on  the  fourtaemh  day  of  November,  Whieh  waa  attfaae* 
quent  to  the  uotioe. 

Notiee  of  rent  beiulf  due  waa  given  both  belbre  and  allar 
iaie  of  tbc  property  taken  from  the  demised  pramisei. 

/.  8ander$tjti»,  for  plaintiff.  The  plamtiff  AaM  noi  have 
been  made  a  parly  to  tWa  rootiont  and  ia  entitled  to  coeta  for 
being  brought  mto  court.  The  property  of  the  defendant 
iold  for  an  amount  mom  than  aoffic^  to  aatisfy  both  the 
execution  and  the  rent  If  the  proceeda  of  the  property  aoldi 
net  tahen  from  the  demiaed  preBniaea,  be  applied  to  the  ezeon* 
tion  in  thia  cauae^  auffielent  ja  left  in  the  handa  of  the  ahcriff  to 
satisfy  the  rent 

VT.  Mdeeckf  for  alieriK  It  appeara  lirom  the  affidavit  of 
the  sheriff  that  he  made  an  actual  and  bona  fide  levy  on  die 
property  of  the  defendant  previoua  to  the  return  of  the  e^ 
eution,  and  prevbua  to  the  accruiDg  of  any  rent  dailiied. 
The  landlord  cannot  daun  rent  accruing  aibr  the  levy.  (18 
Johna.  IL  t.) 
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The  notice  of  rant  being  dm,  gifvn  previous  to  the  sale,  albakv, 
was  insufficient.   The  riieriff  was  apprM  time  or  lour  dayi  ^•*'^^> 
before  the  sale  that  there  was  a  claim  he  rent ;  bat  to  wbom  jg^ni^i 
owing,  when  aoenied,  and  the  amoimt  dna^  ma  not  alated. 
The  landord  moat  give  nolKe  of  theae  paitknilan  to  tbe 
sbarift  or  be  la  not  bonnd  to  regard  tba  daim.  (11  Jobna. 
R.  86.)  Tba  notice  anbaaqaeDt  to  tbe  removal  and  aale  of 
the  goodi  waa  too  hte.  Tbe  atatnle  on  dua  subject,  (1  R. 
JL  487,  f  12,)  requiring  tbe  lent  1o  be  paid  praviona  to  tbe 
lenoval  of  tbe  goods  fixxn  the  demiaed  ptemiaes,  oontem« 
platea  notioe  to  be  given  previoua  to  aucb  removal. 

Bif  the  Courts  Marcy,  J.  By  the  act  conccrnino;  distresses, 
rents,  &;c.  it  is  enacted  that  no  goods  or  chattels  upon  any 
demised  premises  shall  be  liable  to  be  taken  by  virtue  of  an 
execution,  unless  the  party  at  whose  suit  the  execution  is  is- 
sued shall,  before  the  remmml  of  such  goods,  pay  the  rent 
due,  not  exceeding  a  year's  rent.  This  section  of  our  stat- 
ute is  a  transcript  of  S  Ann,  ch.  14,  §  1.  under  which  it  waa 
formerly  holden  in  Knirland,  that  to  entitle  a  landlord  to  his 
motion  against  the  sheriff^  he  must  have  made  a  demand,  and 
given  DOtioe  to  the  sheriff  ot  the  rent  due  before  the  goods 
vreie  rawotwtf,  (1  Straqge»97,  214$)  and  aome  cases  in  our 
cemrt  seem  to  sanction  thia  eonatruclion  of  tbe  statute.  The 
caaea  in  Strange  have  however  been  overruled.  The  doc- 
trine of  them  was  first  questioned  in  SmUh  v.  Russell,  (3 
Tamiton,  400,)  and  subsequently  in  AmM  v.  QmmeU,  (3 
Bam  8&  Aid.  44a)  It  vraa  bM  tlmt  notiee  to  tbe  ahoriA 
«m  after  tbe  lemoval  of  the  gooda,  ptovided  it  waa  glvan 
before  the  riiariff  bad  ectoaUy  paid  over  tbe  Bonegr.was  aoffi* 
eieni  to  iband  a  motion  to  tbe  ooorC.  Notice  to  the  aiiariff 
of  tlMient  doe  previooa  to  the  femovil  of  tbe  gooda  ia  not 
neoemary.  The  atalnla.  In  terraa,  doea  not  require  it ;  and 
to  given  eonatrnotion to tt requiring  snob  notioe  pceviooato 
aiemovalvroold,  in  moat  cases,  defeat  the  veiy  oljeotendin* 
tent  of  the  statute.  Notice,  even  after  a  sale,  provided  it 
be  belore  the  money  is  paid  over  to  the  plaintiff  in  the  ex- 
ecution, is  goud.  That  such  notice  was  given  in  the  pre- 
sent case  is  conceded. 

Vol.  hi.  57 
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ALB  Amp,  The  landlonly  hom&fer,  where  the  goods  of  his  tenant  are 
Jwim^^iaao,  jjjjgjj    execution,  can  claim  of  the  ikif iff  only  tfas  not 

ftt  the  time  of  the  taking  of  the  goodi ;  fae  cannot  demand 
rsDt^ch  aocrues  after  the  levy  of  the  caeelioii,  aod  while 
the  goods  remain  on  the  premiseB  in  th«  poamtoton  of  the 
sbafifil  {Tr<^M  r.Mmie,  18Jalii».R.  K)  TbaeiBon* 
tian  in  thia  caae  ma  iaaiied  in  Novembert  1898,  and  the  ibe0- 
iC  aocoidhig  to  hta  affidaTh,  made  an  actual  and  bona  fida 
levy  on  the  gooda  upon  the  damiaad  pPMuiaaa  in  the  aoccaed- 
ing  month,  at  which  time  no  rent  was  dna  The  goodamaa 
not  removed  from  the  premiaet  milil  the  14th  liioi«nher« 
1820,  at  which  time  upwards  of  $400  rent  had  accrued  It 
becomes  important  then  to  determine  what  constitutes  in  law 
a  levy  under  an  execution,  and  whetiicr  sucii  a  levy  was  made 
in  the  present  instance. 

•  What  siiull  constitute  a  levy  is  not  very  distinctly  de- 
fined in  the  reports  of  cases  in  this  coDvi.  lu  Engiaiid, 
the  officer  enters  upon  the  premises  in  which  the  defend- 
ant's goods  are,  and  loaves  one  of  his  assistants  in  pc^ses- 
sion  of  \hem,  or  he  caii??es  an  inventory  1o  be  taken  and 
removes  them.  (1  Archb.  Pr.  293.  1  Maule  &  iSelw.  711. 
A  Taunton,  198.).  We  are  not  disposed  to  go  this  length,  but 
are  of  opinion  that  the  officer  should  enter  upon  the  premises 
trhere  the  goods  of  the  defendant  are,  and  take  actual  posses* 
fkfik  of  them,  (if  they  are  suoh'of  which  possession  can  betahaa) 
The  gooda  should  be  brought  within  his  view,  and  sub- 
jected to  hia  eontarolt  {Btiggert^  WUier,  16  Xetea.  R.  986^ 
and  it  h  proper  dso^  if  not  neoaaaaiy,  that  an  imrentory  ahaaUl 
be  taken  of  them  %  the  oificer  ihoold  aaaert  hia  title  t»  lha 
goods  hy  Ttrtne  of  the  esecutioii )  and  we  are  imdhied  la 
Aink  that  Ma  acts,  aa  to  the  aaserting  of  hia  r^ghm  and  the 
diiresting  of  the  poaaearion  of  tliedBfeadant,  ahoidd  be  of  aoch 
aehahictar  aa  woidd  s  ubject  faun  to  an  aeHon  aa  a  traapa^ 
er  but  ^r  tite  proteetion  of  the  execiilion ;  they  sbooU 
be paMie,  open  and  uneqmTocal,  and  notldqg  aiioaid  bedoaa 
by  him  to  cast  concealment  over  the  transaction.  But  it  ia 
not  necessary  that  an  assistant  uf  tlie  officer  sfiould  be  left  ia 
possession  of  the  goods,  or  that  the  goods  should  be  removed  ; 
they  may  be  left  in  the  custody  of  the  defendant,  at  the  riak. 
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of  the  plaiDliff  or  of  the  ahenS,  or  on  obteioiqg*  as  is  owto-  albaw, 
Bsry,  a  receiptor  for  their  delivery  on  demand.  Januai7,iti33. 

Tested  by  these  rules,  was  there  a  levy  in  this  case  in  the  ^siiniiM 
month  of  December,  1828  I  The  sheriff  says  that  lie  then  made 
an  aehud  tmd  bona  jSdb  lanf,  but  he  omits  to  state  the  acts  he 
did  constituth^  such  levy.  This  he  was  called  on  to  do  in  this  ' 
ease  by  the  affidavit  on  whioh  this  motion  is  founded,  with  a 
oopy  of  which  he  had  been  served ;  in  which  it  is  stated,  on 
the  information  of  the  defendant,  0n  the  truth  of  which  in* 
formation  the  attorney  of  the  landlords  expresses  his  helieli) 
that  the  sheriff  had  not  been  at  the  house  of  the  defendant,  to 
the  kiDwiedge  of  the  defendant,  to  make  a  levy,  until  the 
month  of  November,  18S9,  when,  and  not  before,  an  inven- 
tory of  the  goods  was  made.  To  this  charge  an  answer 
should  have  been  made,  and  the  acts  detailed  which  induced 
the  sheriff  to  say  that  he  hah  made  an  actual  and  bona  fide 
levy,  so  that  the  court  inight  have  judged  whether  or  not 
they  amounted  to  such  levy.  Noi  having  done  so,  the  fair 
intendnieiit  ii*,  that  the  allegations  could  not  be  denied  ;  and 
if  so,  the  sheriff  erred  in  supposing  that  merely  going  to  tiie 
house  of  the  defendant  with  an  execution  in  his  pocket,  with- 
out even  apprisinr^  the  defendant  that  he  had  come  to  make 
a  levy  upon  his  goods,  was  an  actual  and  bona  fide  levy,  de- 
feating the  rights  of  the  landlord. 

A  secret  levy  on  goods  left  on  the  premises  in  the  posses* 
man  of  the  defendant  in  the  execution,  and  no  act  done  to 
gpve  notoriety  to  it,  or  to  bring  it  to  the  knowledge  of  the 
landlords  of  the  premises,  of  whom  the  defendant  is  a  tenant 
for  nearly  a  year  afterwards,  cannot  have  the  effect  to  debar 
the  claim  of  the  landlords  for  rent  It  would  be  nnjust  it 
Hmuld  be  so,  and  particubvly  in-  the  present  case,  where  the  • 
demised  premises  were  re-let  to  the  defendant*  and  the  whole ' 
of  the  rent  claimed  accrued  subsequent  to*  the  time  of  the  pre* 
tended  levy.  If  efiect  were  given  to  the  levy,  the  landlords 
would  be  entirely  deprived  of  the  Hen  which  they  had  a  right 
to  csJeuiate  on  as  their  security  for  the  rent  This  cannot 
be  ;  the  proceeding  has  operated  as  a  fraud  upon  the  land- 
lords, and  cannot  be  sustained.  The  motion  of  the  landlords 
is  therefore  granted. 


ICr.  Justice  SnmiaiiAifD^  gave  no  opinion  In  this  case. 
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ALBANY, 
January,  1830. 

^jj^J^^^    In  the  matter  of  the  application  of  tlic  Mayor,  &c.  of  New- 
4tl&ATeni]«.      York  relative  to  the  opening  of  the  Fourtli  Avenue  from 
Broadway  to  Twenty  Eighth  street  in  the  ninth  and  twelfth 
wards,  and  continuing  SuUenth  and  iiecejUeenth  streets. 

A  ttfott  of  The  report  of  the  commissioners  of  estimate  und  assess- 
of  aatimate  ment  in  relation  to  the  corntemplated  measure  being  pi  t  seated 
incTtt  hTuIe  coiiiifuiiition,  objeciions  were  interposed  on  behalf  of 
city  of  N.  y.  Cornelius  T,  Williams,  the  owner  of  the  principal  part  of  the 
oJenSg***^*  ''"^"^^5  required  for  the  purpose  of  openinfj  the  avenue  and  con- 
sul tinuiiig  the  sticels,  whose  benefits  were  estim^ited  at  ^1P,275. 


ed,  if;  in  thn  '^^^  ^^cts  of  the  case,  adverted  to  in  the  opinion  of  thf  court, 
optoiMi<rf  thM  supersede  the  necessity  of  here  stating  them.  The  case  was 
S!^i«pre.  argued  by 

natara ;  and 

lffn*Se  ^  Ogden  4-  B.  F.  Buiier,  for  the  objector. 

prietora  of  Um 

•Ammi  kad    JL  Mm/mit  Ibr  the  eorpcmtuMk 

wul  be  benefit- 
ted by  tiM  opo*  .  , 

By  the  Court,  SursBmLAifD,  J.  Yarioiis  objectbnt  are 
^""^^'b^  by  Mr.  WUHams  to  the  coofirmaUon  of  the  reports 
•mnni  mdj  made  by  the  commissioners  of  estimate  and  assessment  in 

midadtmtage  ^^^^  above  cases.    But  it  is  unnecessary  for  us  to  ex- 


press  an  opmion  upon  the  specihc  objection  in  each  case,  as 
the   in^vc.  one  of  the  grounds  on  whicli  iht;  connrmaUon  oi  the  rep<3rt  is 
flwirt,ovwand  opposed  is  applicable  to  all  the  ais<,'s,  and  is,  in  the  opinion  of 
damage;  the  court,  such  as  to  render  it  pro^i  to  send  them  ail  bacik  to 
thd  commissioners  for  re-consideration. 

nont  ought  not 

to  be  apectiUu  Mr.  Williams  owns  by  far  the  largest  poriiou  of  the  prop- 
Unt,  ^ctld-  ^^^y  ^^^'^wgh  which  tliese  streets  are  to  run,  and  a  great  poi- 
ngmwo  re-  lion  ot  the  expense  ol  the  operation  is  imposed  upon  him.  He 
certain  con^-  assessed  for  benefit,  over  and  above  the  loss  of  the  ground 
jgde^  bnt  taken  for  the  streets,  about  $20,000.  He  has  produced  the 
Btantiai,  cer-  afidavits  of  several  respectable  and  intelligent  men,  wbo 
uaVSrf^^  appear  to  be  well  acquainted  with  the  value  of  real  estate  io 
allied  wSin  a  thi»  part  of  the  city  of  New- York,  and  to  be  capable  of  e^ 
JJJ^J^I^'^  timating  corvectly  the  effect  of  the  proposed  improvements* 
They  all  concur  in  the  opinion  that  the  opening  of  these 
gtreels  will  at  present  be  of  no  advantage  to  Mr.  Williams  s 


I 


* 


thit  if  Ifaey  were  the  proprietor  af  hh  estate,  they  ahocH  not  Albany 
wkh  the  streeti  opened*  under  cireumsltnoefl,  if  it  J»"J»;^^30. 

eoold  be  done  ^thost  any  eipense  to  them ;  and  the  reasons  ibttar  of 
which  they  assign  in  support  of  these  opiinons  appear  to  the  ^  Amw. 
eourt  fully  to  justify  them.  They  state  that  the  property  of 
Mr.  Ilinniams,  through  which  these  streets  are  to  run,  is  high 
ground,  being  from  ten  to  twenty  feet  above  the  level  of  the 
streets  as  they  are  directed  to  be  dug  out ;  that  the  expense 
of  (liijfTing  out  the  streets,  and  of  reducing  his  lots  to  the  lev- 
el of  the  streets,  if  he  can  get  nothing  for  the  surplus  earth, 
will  be  enormous  ;  that  ordinarily  there  is  a  demand  for  sur- 
plus earth  for  tlic  pur{)ose  of  filling  in  the  low  grounds  on 
each  side  of  the  island,  but  that  at  present  there  is  no  such 
demand,  owing  to  a  depression  in  the  value  of  real  estate 
generally  in  the  city,  hut  particularly  in  the  outer  wards; 
that  there  is  at  present  no  demand  for  lots  in  that  part  of  the 
city  ;  that  there  are  now  more  than  6000  vacant  lots  south  of 
Sixteenth  street ;  that  the  market  is  over  stocked,  and  sales 
are  made  with  great  difficulty  even  at  reduced  prices ;  that  it 
will  talie  a  large  portion  of  the  estate  of  Mr.  Williams,  if  be 
Is  oompelled  to  sell  it  at  present,  to  enable  him  to  raise  the  ' 
amount  of  his  assessment,  wherens  if  these  improvements  can 
be  delayed  ibr  a  few  years,  Mr.  Williams  will  be  enaUed,  in 
all  prolMd>i]ity  to  dispose  of  his  surplus  earth  to  advantage, 
and,  if  necessary,  to  seH  his  lots  at  a  fair  price. 

We  are  strongly  of  the  opinion,  from  the  eridenoe  befm 
us,  that  the  opening  of  these  streets  is  premature ;  that  it  will 
cost  more  than  the  proprietors  of  the  adjacent  land  will  be 
benefited  by  the  operation.  Acting  as  commissioners,  we 
do  not  claim  the  right  to  control  the  discretion  of  the  com- 
mon council  in  relation  to  the  improvements  which  the  in- 
terests of  the  city  may  require  to  be  made ;  but  we  are  bound 
to  see  that  the  expense  of  these  improvements  is  fairly  and 
justly  assessed,  according  to  the  spirit  of  the  act  under  which 
the  assessments  art;  made.  The  opening  of  the  streets  in 
question  may  promote  the  prosperity  of  the  city  at  lari^^e  :  up- 
on that  subject  we  have  no  right  to  review  the  decision  of 
the  corporation  ;  but  when  the  coniinissioners  of  estimate  and 
assessment  say  that  Mr.  Williams,  or  any  other  individual, 
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ALBANTt  wiM  he  bantftted  by  tha  ayeiUhwi  §98^000  htifooA  Vm  dam- 
janua^^sao.  gjje^ii  jf  ^  It  oonflriMiticiii  of  the  report  kaiked 

fcr,  to  look  into  tha  efideooe,  and  see  ivfiether  it  fapporte  the 
deoiflioii  of  tiie  oommiirioDert,  and  if  we  are  ntiafied  that  the 
benefit  to  the  indifSdo^  albcled  by  the  improtement  has 
been  greatly  overrated,  we  cannot  confirm  the  report,  al* 
thoqgh  the  efleet  of  eoeh  lefoial  to  confinn  may  be  to  defeat 
the  improYement  If  the  benefit  to  the  ownen  of  property 
within  the  range  of  assessment  is  less  than  any  contemphifed 
improvement  will  cost,  they  cannot  upon  any  just  constmctioo 
of  the  act,  be  made  to  pay  the  whole  expense.  They  can 
be  assessed  only  for  the  benefit  and  advantage  which  they  will 
derive  from  the  improvement,  over  and  above  their  loss  and 
damage;  and  such  benefit  and  advantage  ought  not  to  be 
speculative  and  distant,  depending  upon  remote  and  uncer- 
tain contingencies,  but  it  should  be  substantial,  certain  and 
capable  of  being  zealiied  within  a  reasonable  and  conrenient 
time. 

The  weight  of  evidence  in  this  case  certainly  is,  that  the 
benefit  of  Mr*  Williams  from  the  opening  of  the  street  la 
qOestion  has,  according  to  these  pfiilM^ikleSb  beeil  jDMt^  over^ 
Mted;  We  therefore  direct  the  report  to  be  retdrned  to  the 
•idle  iebimnislioaeri  fi>r  re^sontaideratkni  and  cofvection. 

 tU5 


'i^!    V  .    D.  Wood  v*.  T.  M.  Woon. 

InanEction  EXECUTION  for  annuity  secured  by  bond.  A  judgment 
conditioned  for  ^as  entered  in  this  case  at  the  last  May  term  for  $1000,  the 
^mmSt^^^r  P^^^^^y  ^  bond,  and  855,89,  the  costs  of  suit.  The  boud 
ter "judgment,  bears  date  22d  June,  1816,  and  is  conditioned  for  the  pay- 

"  to^hai^^  ^^^^  annually  to  the  plaintiff  during  her  natural  life. 

§eire  faeiat  to  On  the  15th  Mav,  the  attorney  for  the  plaintiff*  issued  a  teslOf 

^SS^fS^^  fi^^  f^^^^  sherifi'of  the  county  of  Onondaga,  ift 
■equent  ar.  the  usual  form,  and  by  an  indorsement  on  the  execution!  dKr 
•mSoiini»7*£  rected  the  sheriff  to  collect  tajiSida,  but  to  allow  on  account 
sued  out  with,  of  the  same  a  certain  paym^nl;  oiado  by  the  ^iefisidant.  Oa 

out  a«ctre  fa.  '.  •    ,     .  ». 

dMk  tat  it 
MMM  it  woold 

ta  l»«U  to  ipeeify  in  the  dinetioB,  yMtkahriy,  tho  umn  elaimed. 


uiyiii^ed  by  Googl 


till  •iAi^{atf»tlMiMf'ifltiiiied  thai  fat  iNd  made  Ilia  aiaant, 

wiydvMladtobaMacL  On  tha      Oetabar,  the  amnMy 

in  tba  plamtiflr  iaaied  an  oHtu  Matoi  Jiert  /ndSai  on  tba  ^"^m^ 

above  judgment,  and  by  an  indoraemeot  op  the  aaaaBtwo»  4h 

reeled  the  sheriff  to  collect  #80  and  the  mterait  theraon  from 

the  22d  Jnne^  1820,  be«dea  his  fees.  It  appeased  that  tha 

anm  directed  to  be  levied  on  the  ferd  execution  was  for  tha 

balance  of  the  anmiitiea  which  had  aceniad  up  to  and  indud* 

iDg  the  annuily  due  In  Jane,  181^  and  the  costs  of  the  rait  i 

and  that  the  amount  directed  to  be  levied  by  the  $econd  eie- 

cution  was  for  the  annuity  due  in  June»  1839. 

The  defendant  moved  to  set  aside  the  execution  for  irregu- 
laiity,  insisting  timl  the  executioa  ^ould  have  beea  execu- 
tion jprQ  residutun. 

T.  jif.  Wood,  defendant  in  pro  per. 


S*  L,  Edwards,  ibr  plaintifil 

By  the  Court,  Savagk,  Ch.  J.  The  question  here,  if  any» 
is  not  whether  the  execution  should  have  been  for  the  resi- 
due, but  whether  the  plaintiff  had  a  right  to  sue  out  an  exe» 
cution  for  subsequent  arrears,  without  proceeding  by  scire 
faaoB,  In  England  a  bond  conditioned  for  the  payOMBttl  of 
an  annuity,  iaholden  to  he  within  the  statute,  requiring  a  sug- 
gestion of  breaches  on  the  lecord.  (9  Barr.  820.  6  T.  R. 
588.  8  T.  R.  11^)  Our  statute,  however,  eic eludes  bonds 
conditionedfor  the  payment  of  money,  and  a  scire  faciat  there* 
fore  IS  not  necessary.  An  elocution  may  be  sued  out  for  ar- 
reaiB  wcmkag  snhsequent  to  the  judgment  without  a  Kinfa» 
ciot,  at  any  time  withm  a  year  aAar  they  aie  incurred,  or  ev- 
en afterwards,  if  a  writ  of  emcotion  has  beenpreviottdy  sued 
ODt  and  properly  continuad  down,  in  con&imity  to  the  pnc* 
lioa  of  tba  English  oauita  aa  it  exiated  previoos  to  the  time 
when  it  was  hoklen  that  a  bond,  conditioned  ibr  the  payment 
of  an  annuity,  waawithinr  the  statnfa^8and  9  William  fl^c. 
11>^8.  (sBladL  R.  843.  1  a  Black  m)  It  would 
ha  wall,  however,  when  an  execution  issues  for  subsequent 
arrears,  that  the  direction  to  the  sheriff  should  specify  par- 


* 
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AUiAinr*    ticularly  the  arrears  claimed,  as  for  instanoe,  **\ewf  #80^  tlv 
annuity  due  on  the       June,  1899^  according  to  the  coodition 
fc  of  the  bond  declared  OB  io  this  oania.'*   The  molkiiiatlHa 
OM  M  dtnbd  with  oofCi. 


Airoif. 

aifewM^fOT  application  waa  made  to  the  court*  for  a  ipecaai  onjar 
eiMiesi  itud^  for  the  examination  of  a  candidate  for  adnussioii  aaian  t^ofyt  . 
*^tiaa^mvM  ground  that  a  regular  order  had  noibM^iliilpjpj 

be  dMained  at  ed  for  an  allowance  for  claasical  studies  at  the  conneimpaBt 
•SaTTX  clerkship. 

tem  of  clerk- 

teir  a^ad^^     The  Chief  Justice  announced,  that  for  the  future  the 

order  ihouid  Court  would  strictly  adhere  to  the  rules  established  as  to  the 
fa  iwrefSii''*^'*  admission  of  candidates  for  examination.  That  if  a  person 
commencing  a  clerkship  in  an  attorney's  office  is  entitled  to 
an  allowance  for  classical  studies,  such  allowance  must  be 
ascertained  and  settled  by  one  of  the  judges  the  commence- 
mcnt  of  the  clerkship^  and  will  not  be  inquired  into  by  the 
court  when  application  is  made  for  examination.  K  speciai 
circumstanres  exist,  excusing  the  omission,  application  should 
be  nnade  to  one  of  the  judges  in  vacatian,  and  not  to  the  court 
during  teroL 


-V^OiiTAifo  Bank  tii*  Pkrats. 

Where  in  a  Tbis  Wat  ao  actkm  of  assumpaitr  tried  at  the  Oneida  Giicd^ 
p^wt  d^ed  ^°  April,  IM,  before  the  Hon.  Nathaw  Williaii%  one  of  tfaa 

diie,itieetated  The  defendant  was  sued  as  the  third  endorser  of  a  draft, 
thittte  diaft  (i^awn  by  a  firm  of  the  name  of  Spracue  &  Dann  on  R.  di  G. 
on  the  ereniog  Bartow,  and  accepted  by  them  for  1^350,  dated  28th  March, 


payment-,  and 

that  the  holden  look  to  the  endoiaer  for  payment,  it  in  h{bt  and  pi«|>er  to  auhmit  the  ^midow 
to  ft  joTft  wiiether  or     *ht  ^ff— nu  been  mielod 
▲WftOtafdatMi 


« 


t 


Maa»  and'  payable  ftie  tmtiUm  afkr  date.  The  (Me  Mi  Ah^jc^, 
due  on  the  iieiAi«iNt»  miiieh beN^  sted^te^pi^  ''^^jj^^ 
Mied  for  payment  on  the  80th  Au^uit,  at  New*York,  where 
the  aoeepton  resided,  and  not  heitig  paid^  tte^af  the  da- 
fttaad  and  non-payment  ivas  pat  info  the  poat-offiee  on  liie 
aMne  day  or  lha  next  the  mail  then  ckieed  at  S 

P*  M.  after  which  hour  the  demand  was  lioade.  Tlie  notlea 
ditacted  and  aend  to  thedeibndant  waa  tntheee  worda:  ^Neir* 
Yorii,  Augnit  My  1898.  mr-^Pkate  la  ftiia  nolfiw  tM 
Sprague  dc  Dana^s  draft  on  Rob't  &  Geo.  Bartow,  and  ac- 
cepted by  them  for  $350,  endorsed  h\j  yon,  was  last  evening 
protested  for  nm-payment,  ctnd  that  the  holders  looks  to  j/ou  for 
the  payment  thereof.  Yours,  J.  G.  B.,  Notary  rublic." 
(The  words  in  italic  were  priiUed.)  It  was  conceded  on  the 
trial  that  the  dcfeiidiint  was  an  endorser  on  other  paper  be- 
tween the  sanne  parties,  but  not  tor  the  jincise  amount,  nor 
of  the  ^nmc'  date,  nor  which  f»  II  (luc  in  ilie  same  month  with 
the  draft  in  this  case.  The  counsel  for  the  defendant  c>bject- 
ed  to  the  sufficiency  of  the  notice,  which  objection  being 
omerruled,  he  requested  the  judge  to  chargte  the  jury  that  the 
notice  was  calculated  to  mh^lead  the  defendant,  and  was,  in 
law,  not  sufficient  to  charge  him.  The  judge  hmtructed  te 
jury,  that  if  they  believed  that  the  defendant  was  miaied  by 
tlie  notice  given  to  him,  they  ought  to  find  for  him ;  others 
wiaeb  diehr  irerdict  ahotdd  be  for  the  plaintiffs.  The  defend* 
ant  excepted.  Hie  jury  fonnd  for  the  plahit&  A  netidn 
waa  now  made  to  set  a^e  the  TerdicL 


l^.Bici^aff^**'-^*  %^^tibr  defondant  Acoordfa^to 
the  nolfoe,  the  demand  waa  made  too  dkys  prerfoua  t#  tec 
draft  Mfing  due.  It  wm  the  provinee  of  the  judge  and  nel 
of  the  jury  to  pass  upon  the  afiiRmicy  of  die  notice ;  the  ^ 
idence  consisting  of  a  written  dooament,'tlte'  import  of  II  Waa 
matter  of  law,  and  not  of  fact,  (1  T.  R,  MO;)  he,  thews- 
fure,  should  not  have  subniitted  to  the  jury  the  queatioff 
whether  or  not  the  defendant  wiis  inislcJ.  Demand  of  pay- 
ment must  be  made  when  a  note  or  bill  is  due,  and  not  b^mm 
it  is  rliir*.  The  notice  in  this  case  stating  the  demami  to  hiive 
been  made  before  the  maturity  of  the  draft  the  dcfisndant 
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ALBANY,  had  a  right  to  disregard  it  Tfaii  is  not  like  the  case  of  an 
jtnoary,  1630.  u^grwml  BOtim,  wbtSB  ^  jMurty  would  be  put  CD  enquiry. 


V.  C.  p.  Kirklamd,  Son  plainUffik   If  the  notice  be  sufficif  nt 

^  to  put  the  party  on  inquiry  it  is  enoqgh.  (2  Johns.  C.  336.) 
Ufa  pqpticular  form  of  notice  ia  neoeisary ;  thtt  part  of  it  itt 
tbli  caae  which  states  the  draft  to  have  been  pt-otested  was 
tHpffifl^Wti  $]i9,party  being  apprtisd  that  the  holders  looked  to 
toJhim  fiMT  paynnmt  WbaiUier  the  defendant  coold  have  bsen 
niisl^  by.,  the  notice  vas  pntperly  submitted  to  the  jury. 
Suoh  ^lueitiDii  wee  submitted  in  the  case  of  JSmiih  v.  IHii- 
<12  Ifos.  R.  0k)  where  the  notice  was  giomfy  dsfeo* 
tive.  The  jury  beie  were  wwrranled  in  saying  that  thede* 
'  fividaotmdd  not  have  been  mtded. 

By  the  Courts  Savaob,  Cfa.  J.  The  only  difficulty  in  this 
case  is  in  the  notice  of  non-payment  The  note  was  doe  on 
the  tkirty-first  day  of  August,  1828,  which  was  ^mda^t  the 

demand  was  made  on  Saturday,  the  ihirtieth^  and  noUoe  sent 
by  the  first  mail.  The  notice,  dated  the  thirtieth^  states  pay- 
ment, was  demanded  last  evening  instead  of  this  evening. 
The  judge  was  right  in  submitting  to  the  jury  the  question, 
wlielher  the  defendant  was  misled.  The  case  of  Reedy  v. 
Seij-as,  (2  Johns.  C.  S.'H.  8,)  is  siuiilar  in  principle  ;  there, 
tlie  note  was  misdescribed  in  the  notice,  and  the  couit  said 
it  was  sufficient  to  put  the  defendant  on  enquiry,  and  that  it 
was  incumbent  on  him  to  shew  circumstances  to  mislead 
him,  such  as  other  notes  endorsed  bv  him.  Here  there  were 
other  notes,  but  none  due  the  same  moatk.  In  JSmWi  v.  Wki' 
tmgt  (12  Mass.  IL  6,)  there  were  two  errors  in  the  notice: 
the  maker's  name  was  written  CtisAui^  instead  of  Cushman^ 
and  the  note  was  said  to  have  (alien  due  before  the  days  of 
grace  had  expixedt  hut  the  court  considered  the  errors  imma- 
terial. In  tt^  case,  it  was  properly  left  to  the  jury  to  say 
whether  the  defendant  was  misledt  and  they  have  found  that 
he  was  not  milled.  Tiie  demand  was  made  on  therightdayt 
and  the  notice  was  in  due  season.  The  stating  in  the  nolioa 
that  the  draft  was  protested  Ibr  non-payment  on  the  evenii^ 
btfoseit  fell  4H9t       opt  prejudice  tlis  defendants 

New  trial  deniedl 
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AIDANT, 

January,  18311. 


PeLTIEK   VS,  J.  E.  CoLLlffS. 

fSftiot  flrnn  the  New^York  common  pleaffj  J«  dc.E*  Co-  At 
lim  sued  Peltier  io  the  eommon  pleas,  id  m  aolMii  of  ta^     J^^dF  ^ 
«ampnt  io  recover  dami^  ^  the  biefteb  of  a  contmet  in  ^^^^  ^ 

iwf  receiving  and  paying  for  a  quantity  of  rice  alleged  to  have  made  i«  an  «!! 
been  sold  by  the  plaintiffs  to  the  defendant    The  plaintiffs  "^^"^  <f 

11-1  1  •    ,  1-1  .  .     *  barE^in,  and 

recovered  a  verdict  and  entered  judgment,  wluch  was  brought  should  be  »tMU 
into  this  court  by  writ  of  error,  on  a  biii  ol  exoeptioos  taken  ^  "5n^J!J5^ 

at  the  trial.  dam ;  the 

On*='  J.  J.  Worth,  a  produce  broker  in  the  city  of  New- 
York,  "11  the  1  Itli  April,  182G,  shewed  to  the  defendant  sev-  contract  void, 
eral  samples  of  rice  which  he  hnd  obtained  of  the  plaintiil^  dencebinad- 
and  for  which  they  asked  three  and  a  (juarler  cents  by  the  ™j»«iblo  to 
pound.  He  shewed  him  a  sample  of  two  parcels,  one  marked  nut  of  thr'^^ 
H.  G.  containing  76  tierces,  and  the  other  G.  containing  73  ^^Jjj^  ®^  ^ 
tiei'ces,  which  the  defendant  said  he  would  lake.    The  do-  frauds, 
fendant  asked  the  broker  if  he  thought  he  could  not  get  the  ^^j^^ 
rice  for  three  and  one  eighth  cents  per  pound,  who  answered  memorandum 
that  he  thought  the  plaintiflb  would  not  take  less  than  thiee  ^  ^i^^J^^^ 
and  one  quarter  cents  per  pound,  and  added  that  the  mark  there  waa  a 
H.  G.  was  all  of  one  crop  and  from  one  plantatbn,  and  would  iSS^hilt^  % 
be  warranted  as  to  qmdhj  hy  the  plamtifis.  The  defendant  ^  ^'^'^ 
said  he  would  examine  it  in  the  emk^  and  satisfy  himself  as  witintf  «f  tfa* 
to  the  quality,  if  he  made  the  purchase  ;  that  he  must  luyvc  f^^'""^'"'^ 
his  own  terms  if  he  bought  h  ;  thai  if  the  plaintifi  wonld  Im^  ibr'*^ 
give  him  the  cfaoioe  to  take  four  months  eredit,  or  itam  pear       ^  ^ 
cent  discount  for  casK  that  witness  might  make  the  porehffMk  tienbiiraagiit 
The  defendant  however  resenred  to  hunself  the  right  to  ex-  coTt^t  ^ 
amine  the  rice  in  the  casks,  and  to  approve  or  disapprove  of  thewbes  ai*. 
the  bargain,  as  he  should  tiiink  fit  on  such  examination.    The  ^^©8  betweea 
broker  went  to  tlie  plaintiffs,  and  stated  that  he  had  louiid  a  Jh^noto^Ae 
purchaser  for  the  two  parcels  H.  G.  and  G.,  provided  thev  er©dbjai»ok. 


would  sell  on  a  credit  of  four  imMUhs  or  three  per  cent,  dis-  ,  , 

dec  and  that 

count  tor  cash,  at  the  option  of  the  purchaser.  The  plaintiffs,  delireied  to 
on  beiAg  inlbrmed  who  was  the  purchaser,  said  he  should  ^ 


AlbVAinr,  liftye  the  rioe.  The  hrolwr  obterv^  thftt  ha  had  ttetod  W 
JuiMRrv  im  dtiaoABM  lhat  the  pistiitiA  would  warrant  tha  prnJ  of 
T6  hogahea<fa»  ufion  wUoh  they  repliod  that  they  wodd  war- 
lant  the  whole.  One  of  the  jilaiotiffii  wrele  a  menwraodum 
of  the  agreement  m  a  book  of  the  plamtifi,  which  the  broker 
signed.  The  braktr  wbdI  to  fab  own  offiec^  imA  wiote'  aad 
tigned  a  oiemoniidiiR  of  the  haigam  fbr  the  |airebue  of  the 
itoe  in  his  own  memomndum  book,  of  which  he  is^ve  a  copy 
the  next  morning  to  the  defendant  at  the  defendant's  office* 
The  book  in  which  the  plaintiffs  wroie  the  memorandum  wa« 
entitled,  "  Meini»ra:i<liirn  book  of  J.  Collins  and  son.**  The 
memorandum  was  wi  iuen  on  the  40th  or  50th  page  from  the 
l^ginning  of  the  book,  (the  intermediate  pages  bein?  written 
up  with  entries  of  sales  and  purdiases  in  a  similar  tunn  to 
the  entry  in  this  cfiso.  made  from  time  totinitN  and  sul)sei|uent 
entries  weif  made  in  like  manner,)  in  the  tollowmg  words : 
*  New- York,  April  11,  1626.  Sold  F.  Peltier,  at  4  mootbs 
or  S  pr.  ct.  for  cash,  H.  G.  76  tierces  rice,  and  G,  73  tierces 
rice  #3f  per  100  lb.  pr.j  J.  J.  Werth.  For  acct  J.  H. 
Olover  and  Rice,  No.  71.  Schr.  Gafgner.  In  acct  J.  F.  6& 
Co.  I  certify  the  above  to  be  correct^  (signed)  Jiio.  J. 
Werth."  The  entry  in  thobroksi^  book  was  in  the  following 
worda4  «*New-Yorht  April  11,  I92lk  Purchased  from  J.  G. 
CoHhiB  and  son  by  order  ind  fyt  acoomit  of  F.  Feltievv  £m|> 
H.  €r.  '9^  G.  78^149  tieroet  riee,  at  per  eampleei  at  ^ 
oeiiti»  4  moe.  credit  or  8  pr.  et  duct  for  caih,  at  ihe  optte 
of  the  bttyeTt  with  goaranty  of  the  qna&tyt  (dgoed)  Jno.  X 
Werthi  Broker."  When  the  broker  handed  the  copj  of  te 
memorandom  to  the  defendant,  he  ohjected  to  it  hecanee  thb 
%roker  had  not  meerted  in  it  that  the  defendant  was  toha^lhe 
privilege  of  looking  at  the  iioo  hi  the  caek  before  making  the 
-purchase.  The  broker  told  him  that  the  quaKty  of  the  rice 
was  \varrantcd  by  the  plaintiffs,  and  therefore  there  could  be 
no  ditriculty  about  it.  The  defendant  made  no  reply,  neither 
saying  that  he  was  satistied  or  dissatisfied.  Within  a  day  or 
two  after  the  purchase  thus  made,  the  defendant  went  with  ti^ 
broker  to  examine  the  rice  ;  he  approved  of  the  parcel  tnarked 
H.  Gn  «nd  told  the  pUiati&  he  would  take  it»  but  disappraved 
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4nMb  April,  4NkB  4)f  the  pJpwM  Mmpdi  thtdflfewitN  tlmt^^'^**^ 

Jlwltf  th»4totedaiit  4id  noltaiiBA^  dm  rioe  «■  thait  4ay,    ^  j.-. 
tbey,tbe  plamtifis,  wcndd  jell  it  m  Ihe  macomdrng  SatnBcky, 
DO  the  defefldant'fl  ftccount   The  defeodant  «akl  he  4id  not 

43€nD8ider  the  lice  as  his,  and  that  he  would  not  take  it.  On 
the  2d  May  it  was  sold  at  auction  at  a  loss  ot  $21^,78,  £»x  the 
recovery  of  which  tlie  action  was  brought  -.m 

The  declaration  contained  several  counts.  The  first  count 
set  forth  that  on,  ike.  at,  &lc.  the  defendant  bargained  for  and 
bought  of  the  plaintiffs,  and  the  plaintifis,  at  the  special  in- 
tlance  and  request  of  the  defendant,  then  and  there  sold  to 
the  defendant  a  large  quantity  of  rice,  to  wit,  149  tierces  of 
jice,  amounting  to  88,153  pounds  net  "vveight,  at  the  rate  of 
$3,25  per  100  pounds,  to  be  delivered  by  the  plaintiti^  to  the 
defendant,  and  to  be  paid  for  ia  four  months  thereafter,  or  to 
lie  paid  Soi  in  caslv  "with  three  per  cent  diaoount  or  deduction 
iirono  the  said  price,  at  the  option  of  the  defendant;  end  in 
conriderfUJoD  tbere^C  and  that  the  plaintiff's,  at  the  like  special 
jistanoe  and  request  of  the  defendant,  had  then  and  there  uo- 
^ertetuHi  And  &ithfuUy  promised  Ihe  defendant  to  deliver  ihe 
jrioe  to  iiim  the  defenduiL  he  the  defendant*  undertook  and 
Ibeq  and  ijbeiie  fidtfafuNy  promiaed  Ihe  plaintifi  lo  jaeoept  the 
nee  of  and  £rein  thesi»  the  plaintifi»  and  to  pay  them  ftir  Iba 
mne  in  fimr  months  thereafier,  or  to  pay  them  in  eaah«  after 
j^ttakiqgthe  cKioount  or  deduction  afiiregaid.  Thenlbllow|i 
«n  emment  <^  a  readiness  on  the  part  of  the  pbdntlfi  to 
defiven  and  a  hreach.on  the  part  of  the.  defendant  die* 
The  second  ooont  was  similar  to  the  first,  setting  forth  the 
special  eontract  T^e  third  count  was  fur  goods  hai^gfined 
and  sold,  without  delivery.  Then  followed  the  common 
counts  for  goods  sold  and  delivered,  quantum  meruit  and  tlie 
money  counts.    The  defendant  pleaded  the  general  issue. 

On  the  trial  of  the  cause,  the  reading  in  evidence  of  the 
memprandum  entered  in  the  plaintiff's  book,  and  signed  by 
the  broker,  was  objected  to  by  the  defendant,  but  allowed  by 
the  judge.  After  the  evidence  for  the  plaintiffs  was  closed, 
the  defendant  moved  that  the  plaintiffs  be  nonsuited,  because. 
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CASES   IN    THE  SVPRKME  COURT 

ALBANY.  1.  The  memorandum  in  the  plaintiff's  book  not  containinflj 
the  whole  agreement  as  made  by  the  broker,  particularly  the 
names  of  the  plaintifTs  as  sellers  of  the  rice  and  the  wan-anty 
as  to  the  quality  thereof,  was  not  binding  upon  the  defend- 
ant ;  2.  That  the  memorandum  mrido  in  the  broker's  book 
was  ihe  only  memorandum  upon  wlilch  the  riotendant  couM 
be  charged,  if  any,  and  that  was  not  declared  upon.  The 
motion  for  a  nonsuit  was  denied  hf  the  judge,  who  charged 
the  jury  that  the  memonmduRi  in  the  plaintiff's  book  was  in 
law  atafficient  note  or  memorandam  in  writing  of  iti^' con- 
tract or  agreement,  and  the  signing  by  the  broker  Wlf  tafll* 
dent  to  chaige  the  defendant;  that  the  m^diindbm  wias 
not  Toid  or  inraiid  by  reason  that  the  names  of  the  plidfiife 
were  not  inserted  therein,  the  same  being  entere^ih  dfe  ifle. 
book  of  the  plalhtiffi^  m  which  the  saks  and  purchases  made 
by  them  from  time  to  time  were  entered ;  nor  was  the  same 
void  or  invattd  because  it  did  not  contain  the  whole  agreed 
ment  in  setting  forth  the  warrantyi  it  being  competent  tcr^A^ 
defendant  to  shew  and  prove  such  warranty  as  part  of 
the  agreement,  although  not  contained  in  such  memo- 
raiidum,  aiid  ihid  the  memorandum  was  binding  upon  tiie 
defendant,  and  the  plaintiffs  were  entitled  to  recover  unless 
the  jm  y  should  be  of  opinion  tliut  the  broker,  in  making  the 
agreement,  had  exceeded  the  authority  given  him  by  the  de- 
fendant ;  and  that  even  m  such  case,  if  they  should  be  of  opin- 
ion that  the  defendant  had  subsequently  ratifipd  the  anrrce- 
ment,  the  plaintiffs  were  entitled  to  recover.  The  jury  Ibund 
for  the  plaintiffs,  with  i233,84  damages,  and  six  cents  costs. 
The  defendant  excepted  to  the  charge  and  to  the  various  ^ 
cisions  made  by  the  judge.  f  , 

W.  SlossoTi,  for  plaintiff  in  error.  The  action,  if  sustam* 
able,  must  be  supported  under  the  special  counts,  which  are 
founded  wholly  on  the  memorandum  in  the  plaintiff's  bool; 
which  is  void  within  the  statute  of  frauds.  A  memorandum 
muyt  state,  the  contract  with  reasonable  certainty,  so  that  the 
talMmof  it  can  be  made  to  appear  and  be  understood  from 
Ute  writing  itseif,  without  havii^  recourse  to  parol  proof.  (3 
Johns.  R.  399.)    This  memorandum  did  not  contaifi  t^ 
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names  of  the  seHen,  which  is  m^aftnMif  aMMnary.  (4  albant. 
Bos.  ^  Pill.  252.)  Il  miltocl  the  wamotjr,  «d  csseotiaJ  unk  ^•»«|^[3r^^^ 
Titei  part  of  tbo  Bgreemt/ai^  It  was  eotireijr  difoent  from 
tbfi  flf^y  9m  the  rtrfifiidam :  tiiM  if  a  tel  plijMtioii.  (ft 
TanatOQ,  m  1  HoU's  R.  174.)  It  did  wt  ooiMmii  tl» 
whofe  apMowL  <•  jQlmk  IL  910  (  JSatt,  10^  Th» 
enliy  ia  the  bcolwf^i  hopk  was  the  only  fMroper  .eatiy  of  tha 
bttyvB.  (Starkie  on  Ev.  pk.  4,  p.  614.)  If  the  evidflOM  of 
the  TOnMHy  waf  edmleiiMt>  the  phuotifi  ahoidd  have  been 
nomuited  ibr  the  variaade  belweaa  the  eontxaet  aa.  proved 
a&d  declared  on.  (1  Chitty*s  PI.  309, 000, 840.  2  East,  145. 
7  Coweo,  85.    18  Johns.  R.451.   8  Cowen,d5.   4  id.  406.) 

6r.  Clark,  for  defendants  in  error.  The  authority  of  the 
broker  to  bind  the  defendant  was  snmmitted  to  and  passed 
upon  by  the  jury,  and  found  against  him ;  and  their  finding 
is  oondusiTe  upon  that  question.  (3  Burr.  1031.  14  Johns* 
R.  464.   4  Johns.  Ch.  JL  600.) 

The  memorandum  in  this  case  has  all  the  essentials  re- 
quired by  statute  to  render  it  valid  and  binding,  even  with- 
in die  decision  in  3  Johns.  R,  'Si)d.  Tt  is  the  fifteenth  sec- 
tion of  the  statute  of  frauds  which  applies  to  this  case,  and 
it  differs  from  the  clem  nth  section.  The  latter  requires  the 
agreement  to  be  in  writing;  the  former  is  complied  with  if 
there  be  a  note  or  memorandum  in  writing  of  the  bargain. 
The  consideration  need  nc)t  he  stated,  iiur  any  thing  beyond 
the  fact  of  a  sale ;  the  particulars  of  the  agreement  may  be 
proved  by  parol  (6  East,  307,  4  Wheaton,  91,  n.  3  Star* 
kie's  £v.  1048,  n.  g.)  AU  that  is  required  is  a  note  or 
fmrczn^lMiii,  importing  an  imlbnnal  writiiig  done  on  the  spoli 
at  the  moment,  in  the  hurry  of  commerciai  husiness^  (14 
Johns.  R.  402.    18  Mass.  R.  142.) 

The  aiemorandum  being  eolored  in  the  book  of  sales  and 
purchases  of  the  plaiotiffii,  kept  esptessly  for  sudi  purpoees» 
ivasequmleut  to  ao  actual  sigiuiv,  and,  hi  tfau  xespaot»  thia 
case  diflers  nMMt-esaentiaUy  frooi  the  ease  in  4  Boa.  dp  PaL 
where  the  memorandum  waa  made  in  a  common  memovaoo 
dian  book,  and  was  agnedhy  the  veador  only.  The  note  in 
tUs  respect  vaa  snffideiiL  (3  Boa.  U  Pol.  288.  2  Cahiea* 
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AUANT,    f f7.)  There  vium  wmmkj  tlwt  -te  wiiiMUly  ■faouM  ap» 

jHIIUlry,  169(k»  M^^M  _  ^  ^  -  -  ^  -•^ —  > — J —  ;^aLa^m  * —  , 

mMftH^  nC  tlik  dflMMMf  need  not  ftppcv*  (4  WIIbsIob^ 

Uiiiiin  io  fhi  iMitifir  lM#k  and  Hie  copy  MiaWid 
dhftuctottt ;  the  only  difcreiieek  it    As  okmsfwvmnty, 
niAfch  iMd  BoC  ke  Med.  ButcPVeebtlnfMpeot  tfieiiaaK' 
dffnABm  totlM  phuotiftrboik  eliewf  k      «  side  liy  Mspb' 
whidh  ihtaye  awwttnto  to  a  wurfemyv  Suppose  Hie  ^Mlea?* 
[dgn*  a  note  acknovrledging  the  purchase  and  promising  pay*' 
meilt,  and  the  Tendor  another  acknowledging  the  sale  and 
warrartting  the  article,  can  it  be  objected  that  there  is  a  vari- 
ance in  the  two  notes  ?    The  memorandum  made  at  the  time 
of  the  sale,  and  not  an  entry  made  afterv)ards^  as  here,  in  the 
broker's  book,  should  be  regarded  as  the  note  of  the  sale. 
There  was  no  variance  between  the  contract  as  proved  and 
as  declared  on  ;  the  warranty  was  a  distinct  and  collateral 
matter  which  need  not  be  stated.    (1  Chilty,  301.    1  Saiuxf. 
234,  D.  2.    1  T.  R.  645,  616)    If  there  was  a  variance  the 
pfaintiffs  might  recover  on  the  third  count.    (1  Chitty,  304, 
1  East,  191.    2  Chitty,  17.   4  Esp.  251.    7  T.  R.  67.)  iW 
piwntifis  might  also  rccdv^  od  the  general  counts,  tbel^lii^' 
tract  Imvihg  been  in  fact  eiecuted  by  the  aafe  of  the  |{«Ms' 
after  notice^  In  which  they  acted  bareljr  as  ifae  agents  of 
Tendee.   (4  Esp.  S5I.   6  Johns.  R.  89iL) 

Shm^m,  m-  veply.    Where  the  agreement  is  reduced  to 
wviting,  parol  evidence  of  further  terms  is  inadmissibte^ 
(LoQgV'O»0a)es^  117,  ^  9  ;  4  Camp.  R.  23  ;>  the  evidence  of* 
the  wsanrtnty,  titegefare,  ooght  not  to  have  been  received.  Jk» 
tethe  eonstraetieB  pot  upoa  iS^J^Ieemth  seelio*  of  ths  a«t|  i^ 
is  admtCted  the  memorandnm  may  be  M)raia]»  lot  tt  nasT 
obaiahi  the  enhitaBoe^  or  tie  tunaef  <i»«Mmaflt,aacieoch 
waa  thadeoisieo  ape^lhia       aseticNL  (8  Muh.  R  M 
8ee  else  14  M.  487.)  IMevideiRefohMMlaMbielieadtffty 
theaoleer  jaehMmadoiBfiaanrWng.   (4  WhMsn,  89,  8,  itf 
nete.)  If  Iheve  was  a  waifaaty,  lie  deefaoatien  sheiJd 
hmm  Slated,  that  ia  ueiidsgstiaa  ihe  the  plaiiMiflb'  imlP 
seM  and  wamud  the  piDpBfty,  the  defendant  i^reed,  dot, ; 
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1l»  wirmnty  is  a  part    tlii  ooMiJamtwai  snd  bdng  oonMtd  AUAitf; 
tiM  wiaaoaisiBid.  Htxu.ry,im, 

iigrlfttfOmrlflCAicr,  J.  It  ii  quttemdeiitlliatthBpldii* 
tiffii  bebw  ooaM  not  iBCOver  on  a  contract  wttfaoot  warnnty, 
beoaaae  the  dofesdam  never  anthoriaad  the  agent  to  maks  a 
contract  of  that  description.  Tbe  writing  did  not  shew  suok 
a  parcfaaae  nt  the  agent  was  authoriaed  to  make  or  aa  fae  did 
in  fret  make.  Did  the  judge  err  in  allowing  the  wnnuly  to 
be  proved  by  parol  f 

This  contract  is  within  the  16th  section  of  the  statute  of 
frauds,  and  to  be  binding  must  be  in  writing.  Roberts  says, 
that  the  written  agreement  or  memorandum  must  &ci  fortli 
distinctly  the  terms  of  the  contract  or  promise,  either  by  its 
own  contents  and  expression,  or  by  direct  reference  to  some- 
thing extrinsic  which  may  render  it  intelligible  and  certain. 
(Hob,  on  Frauds,  116.)  In  the  case  of  Brodie  v.  SL  Paul, 
(I  Vesey,  jr.)  Mr.  Justicf!  Biiiler,  sitting  fi»r  the  Ld.  Chan- 
cellor, said,  "  if  liie  agreement  is  certain  and  explained  in 
writing,  signed  by  the  parlies,  that  binds  theiii ;  it  not,  nnd 
evidence  is  necessary  to  prove  what  the  terms  M'ere,  to  ad- 
mit it  would  efiectually  breniL  in  upon  the  statute  and  mtro- 
duce  all  the  mischief  inoonveniencc  and  uncertainty  the 
•latiite  was  designed  to  prerent"  These  views  accord  with 
llioae  of  Ch.  J.  Rent  in  the  case  of  Bot^  4*  Og* 
4m,  (i  Johni.  R.  410|)  where  he  says,  the  form  of  tba 
memonadam  cannot  be  material*  but  it  mnt  alata  the  eott* 
tmct  with  Msonabie  certainty,  so  as  the  sabetamce  of  it  can 
be  made  to  appear  and  be  undentood  from  tbs  writipg  HmM, 
wUhmUhmingncoMrmt9fmrolprw^^^  Lord  KUenbafoqgh 
•ays,  in  the  case  of  BaydeU  ▼.  Drmnmanit  (11  East,  16^ 
**tlieslatnteeidiidespttolevid«M9e.'*  LenlRedesdilewoiild 
not  hear  parol  evidence  to  shew  what  wis  inteiMlsd  to  be  tlis 
femi  in  a  lease,  by  connecting  the  lease  with  an  advertiBe- 
ment  of  the  pranwee  (1  Schoale  d(  Le  Froy,  22.)  I  Smi 
no  case  in  which  these  aittliorities  are  qaestionady  aad  in  my 
opinion,  to  question  the  principle  upon  which  they  are  baaed 
would  be,  m  etVect,  to  annul  the  statute.  If  parol  evidence 
were  permitted  lo  shew  leniis  and  coaditions  in  a  coatraat, 
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ALBANY.  Other  tbao  taeh  at  are  tpeoifiod  in  tlie  roemoranduin,  all  the 
Jwtiary.  1830.  miaehisfr  would  result  from  such  a  rule  that  would  be  the 
consequence  of  a  total  abolition  of  the  atatute.  The  object 
of  the  memorandnm  ia  not  merely  to  prove  thai  there  was  a 
faaigain,  but  to  ihew  what  the  bargain  wasi  at  leaat  die  ex- 
tant and  entvety  of  theeonaderationforthepromisaonwhidi 
the  auit  ti  brought. 

Waa  that  part  which  waa  omitted  in  tUa  caae^  the  warranty 
dauifl^  one  of  the  aubatantial  tenna  of  this  oontracti  I  can^ 
not  yiew  it  otherwise*  In  the  case  of  Pcwdl  Edrnmidit 
(IS  East,  6.)  it  is  said  that  a  warranty  as  to  the  quantity  of 
timber  would  vary  the  agreement  contamed  in  the  written 
conditions  of  a  sale.  The  warranty  is  almost  as  important 
a  part  of  the  contract  as  the  price  or  the  designation  of 
the  article  sold,  and  equally  so  with  wh-.a  relates  to  the  de- 
livery or  the  credit.  If  we  would  ;ivuni  confusion,  it  should 
be  recollected  that  we  are  not  endeavoring  to  ascertain  wliat 
is  necessary  to  be  stated  in  declaring  upon  a  contract  prop- 
erly made,  but  whether  a  warranty  is  a  substantial  part  of  it. 
It  often  hnpp^n?!  that  a  part  only  of  a  contract  need  to  he 
set  forth  in  thr  jilr^adings  in  a  stiit.  (1  Chitty's  PI.  8(H).) 
Suppose  the  contract  had  been  with  warranty  and  the  memo- 
randum in  the  plaintifis*  sales  book  had  been  signed  by  the 
defendant,  but  the  warranty  clause  omitted,  and  suppose  the 
rice  had  been  delivered  and  had  proved  to  be  of  an  inferior 
quality,  could  the  defendant  have  shewn  the  warranty  by  pa- 
rol ?  The  authorities  to  which  I  have  referred  shew  most 
abundantly  that  he  could  not  Is  the  rule  of  proof  diiferent 
where  the  memorandum  is  subscribed  by  the  agent?  Most 
certainly  not  To  shew  that  the  defendant  was  hound  by  the 
oontrset  made  by  his  agent,  the  judge  admitted  parol  evi- 
dence that  there  waa  a  warranty>  and  the  jury  found  that 
the  agent  had  authority  to  make  a  contract  with  warranty; 
yet  if  the  defendant  had  recogmsed  the  oootiact  it  wodd 
have  been  to  him  a  contract  within  the  statuter  and  therefore 
void ;  or  a  contract  without  warranty,  because  he  would  have 
been  confined  to  the  written  memorandum  to  shew  its  terms. 
In  testing  the  authority  of  the  agent,  no  contract  but  such 
as  was  available  to  the  defendant  should  have  been  coosid- 
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ered,  and  the  judge  should  not  have  admitted  evidence  that  auiant, 
the  defendant  eonki not  have  intraduoed  in  a  itiit  OA  that  '•^^^ 
oootract 

If  the  contract  proved  by  parol  is  that  felied  on  by  the 
plaintiffs  below,  they  can  not  recover*  became  it  ii  within 
the  fiileeotb  aection  of  the  statute  of  frauds:  a  material  part 
of  it,  the  warranty,  being  omitted  in  the  memorandum.  If 
they  are  prooeedii^,  as  they  appear  to  be,  on  the  mamoran" 
dum  made  in  the  sale  book,  thi^  cannot  recover,  because  they 
are  endeavoring  to  enforce  a  contract,  or  rather  seek  to  re- 
cover damages  for  the  breach  of  a  contract  made  without  the 
authority  of  the  defendant  below. 

It  is  admitted  on  both  sides  that  the  memorandum  in  the 
plaintiff's  sale  book  is  the  writing  that  is  to  take  the  sale  out 
of  the  statute.  Tliat  contains  no  warranty  ;  the  copy  of  the 
memorandum  handt.ul  by  the  broker  to  the  plaintiff  did  con- 
tain one.  If  a  broker  deliver  a  bought  and  sold  note  which  . 
materially  differ,  there  is  no  valid  contract.  (1  HoU.  R.  172.) 
Such  was  the  case  here,  unless  what  the  deti  ndants  contend 
is  true,  that  the  note  entered  in  their  sale  IxHjk  contains  in 
efTeci  a  warranty,  shewing,  as  they  aver,  that  the  sale  was  by 
sample,  which  implies  a  warranty  that  the  article  sold  shall 
correspond  with  the  sample.  Though  the  allegation  of  this 
&ct  is  repeatedly  made  in  the  argument  submitted  to  us,  yet 
I  do  not  find  it  to  be  so  in  point  of  fact  The  memorandum 
contained  in  the  case  discloses  nothing  to  shew  that  the  sale 
was  by  sample.  If  it  is  meant  that  the  memoranda  are  alike 
because  it  is  shewn  by  parol  evidence  that  the  sale  was  made 
in  that  manner,  the  diefendants  are  met  by  the  objection  that 
the  hci  is  not  proved  by  the  writiiig,  and  it  is  not  permisaiblo 
to  shew  it  otherwise. 

It  is  urged  that  the  plaintifis  m^gfat  recover  on  the  general 
count  for  goods  bazgained  for  and  sokL  The  objection  to  tide 
position  is  two-fold ;  first,  the  contract  is  executory  and  the 
platntifli  are  proceeding  for  the  damages  they  have  sustamed 
for  the  non-fulfilment  of  it ;  and  secondly,  they  fefl  to  prove  hi 
a  pro|x:r  manner  a  contract  by  which  the  defendant  is  bound* 
1  liiiiik  the  jutigaital  beiow  ought  to  be  reversed. 

Judgment  reversed. 
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ALBANY, 

jftntmrr,  1830.  Pij««LBir  t».  AifDBBsoN  and  oUmtsi  oonuuMiiioQarf  of  high* 
"p^^^      wayf  of  the  town  of  Harruon,  id  the  cotuity  of  Weii- 
oheilei'* 

Andeison. 

.      .  Error  or  certiorari.    The  certiorari  in  this  case  was  di- 

wilJ  not  Oc  to  reeled  to  J.  H.  Smith,  Esq.  one  of  the  justice's  of  ihe  peace 
j/mXiik^  ®^  ^  county  of  Westchester,  in  which,  after  a  recital  of  a 
up  the  pro.  willii^gtiess  to  be  certified  of  certain  proceedings  had  before 
Sn^Mhe  jiMllce  OB  the  compIaiDt  of  I.  Anderson,  L  H.  and  C, 

viwd  Statutes  Q.,  comiiiisttoners  of  highways  of  the  town  of  Harrison  in  the 
m^h^Sta^  Mud  couDty,  againvt  Richard  Pugsley,  touching  certain  jnre- 
^^^^I^  tended  eocroachmaitB  said  to  have  been  made  on  a  certain 
bf  of  £atUiid  highway  In  tl^e  nid  town,  the  justice  was  oomoiaoded  to  send 
the  justice  can.    ^  coiul  tfae  Written  complaint  and  allmtionsof  the  com- 

not  puB  upon  ■      ^  ^ 

th»  qimMca.  misoonen  produced  and  read  before  the  justice,  and  the  jury 
^La^Lt^  caUed  to  try  the  same;  together  with  the  written  plea  or  an- 
•dMlwon.  iwer  of  Pugsley  thereto ;  the  decision  of  the  jusdoe  made  on 
the  tiial  \  a  iuft  and  true  statement  of  the  testimony  produced 
before  the  justice  and  the  jury ;  the  inquisition  made  by  the 
jury ;  and  the  judgment  rendered  for  the  costs  therein,  with 
all  things  touching  the  sanne  as  fully  and  entirely  as  they  ap- 
peared, were  had  or  might  remain  before  him.  This  writ  Wdn 
tested  in  rvlay,  and  returnable  ia  Au^aist  1828. 

The  justice  made  a  return  to  the  certiorari,  in  which  he 
stated  that  on  the  25th  June,  1828,  on  the  application  the 
commissioners  of  highways  of  the  town  of  Harrison,  he  issu- 
ed a  precept  directed  to  a  constable  of  the  said  town,  requir- 
ing him  to  summon  twelve  freeholders  to  meet  at  a  certain 
place  ou  the  1st  July  then  next,  at  1  o'clock  P.  M.,  to  make 
a  jury  to  inquire  whether  uiiy  encroachment  had  been  made* 
and  by  whom,  on  a  ct  rtain  public  highway,  (particularly  de- 
scribing it,)  said  highway  being  encroached  upon,  as  alleged^ 
by  the  fence  on  the  north  side  thereof  along  the  land  occn- 
|ned  by  Richard  Pugsley  in  said  town ;  and  also  requiring 
the  constable  to  give  notice  of  the  time  and  place  of  the 
■leeliqg  of  the  freeholders  to  the  commissioners  and  to  Pu^ 
ley ;  which  precept  was  delivered  to  a  constable  of  the  town 
of  Harrison.  On  the  1st  July,  the  constable  returned  the 
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pmept  to  the  juitioa*  wkh  a  panel  containing  the  names  of  albany, 
tweke  freeboldeft  summoned  by  him.  The  commissionwi 
and  Pugdey  appeared  before  the  justice,  and  the  freeholden  pij^dqT 
hmB§  called,  ako  appeared.  When  the  first  penon  Qfimed 
on  the  panel  wae  about  to'be  sworn  by  the  juttioe  to  inqiiire 
iato  the  encroachment  aJkfged  to  have  been  niade»  the  coon* 
eel  for  Pugiley  propoeed  to  tnqaue  of  him  whether  he  had 
made  up  an  opinion  in  tehtioo  to  the  eneroachroent  The 
couoiel  lor  the  oommianonen  objected  to  the  inquiry,  and 
the  Jnttice  deddad  that  by  the  act  under  which  the  freehold* 
ert  wera  coorened,  he,  the  justice^  after  imaiqg  the  precept 
to  eummon  the  fteehoUen,  waeonly  anlhoriied  to  cwear  the 
firaebcidegi  and  witneiaef  on  the  hearing,  and  had  no  power 
to  hear  or  decide  relative  to  the  competency  of  the  freehold- 
ers. No  farther  objections  being  made,  the  p  rsons  named 
in  the  panel  were  sworn  and  affirmed  by  the  justice  to  in- 
quire wliether  any  encroachinent  had  been  made,  and  by 
whom.  The  justice  further  certified  the  names  of  certain 
.witnesses  swoni  by  him,  as  well  on  the  part  of  Pupsley  as  on 
Ae  part  ol  the  cotnmissioners,  and  stated  that  they  were  ex- 
amined by  the  counsel  of  the  parties  before  the  freeholdersip 
who,  after  heariiis;  the  proofs  and  allegations  of  the  parlies^ 
stated  that  they  found  ihat  the  fence  on  the  north  side  of  the 
highway,  along  the  land  in  the  occupancy  of  Pugsley,  was  an 
encroachment  on  the  said  highway,  and  signed  a  certificate 
to  that  effect,  as  he,  the  justice,  wai  informed  and  believed, 
bat  that  the  same  was  never  in  his  possession  or  custody,  that 
he  had  not  a  copy  or  record  thereof,  and  that  it  waa  not  in 
his  power  to  ftate  the  contents  thereof ;  that  the  same  was 
taken  by  the  commissioners  and  filed  in  the  town  clerk's 

on  the  3d  July,  1828,  wheee  it  remaim^  aa  he  was  in* 
fermed  and  believed.  He  farther  certified,  that  the  costs  al- 
tendhig  the  mqpaary  were  taaed  fay  him,  the  justice,  at  164% 
(stMhig  the  items,)  bat  that  the  same  fasd  not  heCA  paid  to 
him  by  Pmriey,  nor  had  he  knied  any  process  Ibr  the  cci> 
leetlitt  of  the  MmflL 

thB  ease  came  befeia  the  cwt  on  a  aolica  senrad  on  tha 
attorney  of  the  plaintifl^  that  the  iama  woald  be  faronght  ton 
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ALBANY,    henrinsr  nnd  arguim  tit  oa  the  certiorari  and  return^  and  it  was 

January^30.  ^  ^^^^ 

^fiiVTMi..  *'*  "^^P^^^*  defendants,  insisted  that  there  was  no 
judgment  before  the  court  which  could  either  l  e  affirmed  or 
reversed ;  that  the  acts  of  the  jusdoe  were  wholly  ministerial 
and  not  judicial ;  that  his  authority  was  limited  to  the  issuing 
of  a  precept  to  summon  the  jury,  to  the  swearing  of  the  jury 
and  witnesses,  and  to  tlie  issuing  of  a  warrant  for  the  collec- 
tion of  the  costi ;  that  he  had  no  power  to  decide  the  question 
nised  on  the  inquiry,  or  any  other  question*  He  cited  the 
caae  of  iVidko2t  WiUiamf  (6  Cbwent  16»)  in  support  of  the 
principle  that  inferior  jurisdictions  must  strictly  pursue  the  au- 
thority under  which  they  act,  and  cannot  take  any  thing  by 
implication.  That  the  cause  could  be  heard  on  the  certiorari 
and  return,  althoi^h  no  assignment  or  joinder  in  error  hod 
been  filed,  he  cited  IS  Johns.  R.  ;  16  id  49;  1  Gowen, 
83, 28,  n.  a ;  8  id.  18;  1  Dunlap*s  Ft.  826,838. 

By  the  CourU  Savage,  Ch.  J.  The  justice  was  right  in 
the  opinion  he  pronounced,  that  after  issuing  the  ])recept  for 
sumiHuning  the  jury  he  \vm\  no  duty  to  perform  on  tlie  intj^uiry 
except  to  swear  thejiu  y  and  the  witnesses.  In  a  proceeding 
under  this  statute  he  does  not  act  judicially ;  he  has  no  judg- 
ment to  render,  nor  order  of  any  kuid  to  enter;  if  the  costs 
are  not  paid  in  ten  days,  ii  is  his  duty  to  issue  a  warrant,  not 
an  execution,  for  their  collection.  He  is  of  course  to  tax  the 
costs,  but  he  has  not  the  custody  of  the  certificate  of  the  find- 
ing of  the  jury  ;  and  it  seems  to  me  he  has  nO  right  to  decide 
upon  the  quahficalions  of  the  jurors. 

There  is  no  judgment,  order  or  proceeding  of  the  ^'u^^ice  to 
be  affirmed  or  reversed.  He  did  not  hold  a  court  under  the 
fifty  dollar  act ;  he  could  exercise  no  powers  but  such  as  are 
given  him  by  the  statute  relating  to  highways,  under  which 
the  proceeding  in  question  was  bad.  The  constable  seems 
to  have  the  selection  of  the  jury,  and  the  jury  so  se*ected« 
.  after  hearing  the  proofs  and  att^iatbns  d'  the  partiee,  axe  to 
make  a  certificate*  which  is  to  determine  the  &ct  of  encroach- 
ment. The  justice  has  no  voice  in  the  matter;  he  is  not 
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even  to  record  the  finding  of  the  jury ;  he  is  merely  to  ad- 
minister an  oath  to  them,  and  to  swear  the  witnesses  ;  and 
this  power  might  as  well  have  been  delegated  to  any  other 
officer  (the  town  clerk  for  instance)  as  to  a  justice.  The 
statute  giving  authority  to  the  justice  to  administer  oaths  does 
not  conier  the  right  of  judgment  upon  the  qualifications  of  the 
jurors,  and  no  such  powor  is  given  by  the  statute.  I  ami 
therefore,  of  opiuioii  that  the  certiorari  be  dismissed, 

« 

Certiorari  dismissed.* 

iMd,  arc  the  following :  By  the  103  (1  vol.  SSI,)  it  is  nadnthA 

duty  of  the  comin'uMionera  of  higliwuys,  where  a  highway  is  encroached  upon 
by  fence*,  to  order,  if  they  deem  it  uecewarv,  snrh  frnccH  to  br  removed. 
This  order  must  be  in  writing  »nd  signed,  and  notice  in  writing  must  be  giv. 
en  to  the  oooupeot  to  nmove  the  fenoee  withhi  60  dftjs.  If  the  occupant 
danee  the  enciMchnient,  the  eemmiiehweim  mmt  ftpply  to  »  Joitiee  of  the 
peace  tt  the  county  105)  for  a  precept  to  a  constable  to  summon  13  free- 
holders  to  meet  at  a  certain  day  and  place  to  inquire  into  the  premises,  and 
nntirr  of  such  meeting  mnut  be  given  to  tlu-  commissioners  and  tothcoccuo 
pant  of  the  land.  On  the  day  specified,  the  jury  are  to  be  sworn  by  the  jus. 
tiee»  wen  and  tnilf  to  inqiiira  whether  ioeh  eoenedteMnt  hM  been  made, 
tndby  whom.  The  witneeeea  pndnoed  faj  eRher  perty  an  aloo  to  be  owom 
by  the  justice,  and  the  jmytfie  to  hear  the  proofs  and  allegations  of  the  par- 
ties, lOfi.)  If  the  jury  find  an  encroachment  has  been  made,  they  are  to 
make  and  subscribe  a  certificate  in  writing  of  the  same,  which  most  be  filed 
in  the  office  of  the  town  clerk.  The  occupant  must  removo  his  fences  with, 
hi  60  days  after  the  filing  of  the  certificate,  and  pay  the  coste  of  the  mquiry, 
wUchtif  Botpaid  withm  lOdaya,  the  juatiee  ia  to  naae  a  wanant  ibr  the  eoL 
lection  thereof,  {$  107.) 

'At  the  last  August  term  of  this  court,  an  application  was  made  in  thiaeaae^ 
on  the  part  of  tho  plaintiff,  for  a  rule  on  the  justice  to  make  a  further  or  ad. 
ditiQual  return  U>  the  return  already  made  by  him,  which  was  denied  by  tlie 
court  subf  tantialiy  for  the  reasons  now  assigned  on  dismissing  the  certiortarit 
and  that  thejnatieaeoidd  notbo  aoppoeed  aUe  to  makea  fuller  wtmii. 


479  cjusm  nr  m  mmn  mm 

ALBANY, 
January,  1830. 

^j^^^  SovLDBH  and  others  im.  Van  RxmiLAnu 

V. 

V.  RenMclacr.     Thi8  was  an  action  of  assumpsit,  tried  at  the  Madison  rir- 

Aplaintiffcan.  cult  in  March,  16^!8,  before  the  Hon.  Nathaw  Wiluams, 
not  arail  Um-  r 

ncKofzrnpia.^  the  CU  CUlt  jUdgCS. 

iaMiedto  aave  The  declaration  was  on  a  note  dated  i5th  February,  1817, 
tlw  dfttoto  of 

limitations,  ai  for  9000  Weight  of  first  quality  potash,  to  be  delivered  half  on 
m  m31S^  firatday  of  July,  and  the  residue  on  the  first  day  of  Oo 
tober  moA  after  the  dale  of  the  note.  The  delendant  plead- 
touw*^  ^  ed  mn  otitui^fil  and  noil  oisumpsU  ii^ra  sex  annos.  The  plain 
and  the  cm.  tiffi  lepUedanew  promise  within  six  years  heibre  the  eooH" 
^fli^S^*^  mencemeat  of  the  suit  On  the  trial  of  the  cause,  the  plaiiH 
the  tiiiK  of  the  tifia  proved  an  acknowledgmeiit  of  indebtedness  by  the  de- 
Z^*"^  «  fendtttt  on  the  Mth  Blucb,  1819,  the  issuing  of  a  a^ias  on 


fM^t^^'i^  the  88d  Blarch,  1886^  tested  the  Sth  Kerch,  and  retumaUa 
aiTCitod,  m.  on  the  8d  May  thereafter  x  and  produced  a  conftnttaiies  roO, 

ho^^h.  VH  caption  of  which  was  of  the  8d  May,  1825»and  on  which 
MM  on  wera  entered  the  above  capias,  its  return,  and  regular  oonlinii- 
J^eli'a  ^  *o  the  third  Monday  of  February,  1836,  ef 

KMMUMorflM  which  term  the  declaration  in  this  cause  was  capped,  and 
J%  iMuei  as  rested.  The  counsel  for  the  defendant  objected  to  the  proof 
thftt  it  fii  tn  a.  oficrcd  by  the  plaintiiTs,  because  tiie  suing  out  of  a  prcviuus 

Hat  or  plurifs,  ',,  •  ■          r    i  lj^i  7- 

&«.  The  con-  c«ipiii^  aiid  the  contiriuatiOQ  oi  tiie  same  nad  not  oeen  rep/i- 
tinaation    of  ed ;  and  he  objected  th;it  sufficient  evidence  had  not  been  of- 

Uic  fiuil  mu.st  -      ,  ,       ,  -   ,  .  .  , 

btproved,  tjid  lered  to  take  the  case  out  of  the  statute,  inastnuch  as  the 

^ft!?^^'  plaintiff  had  failed  to  shew,  by  the  production  of  the  process 

Where  a  plea  on  which  the  arrest  was  made,  that  such  process  was  a 

^rh!frT»^^  confiRuatioii  of  the  capias  issued  in  March,  1R25.  The 

Mfwaspiatin,  judijc  overruled  the  objections.  The  defendant  then  entered 
liml^^  of  a 

piesi  of  actio  his  defence.  In  the  progress  of  the  trial,  several  other 
^»  questions  arose,  which  are  not  noted,  as  they  are  not  passed 

th^  plaints  upon  in  the  opinion  pronounced  by  this  court  The  plaintifis 
r^ied  a  new      ^  Verdict,  to  set  aside  which  a  motion  was  now  made  and 

jMramiio,  MM   

l^vc  r^vidence  aigUeO, 
in  raMort  of 

OT*thetri^Tf     ^"  ^'  '^P^^^'-^^       defendant,  insisted  that  evidence  of  the 
thecauw,  the  suing  out  of  the  first  capias  was  inadmissible  under  the  stntc 
of  the  pleadings;  and  thatif  received,  the  proof  of  the  plain* 

Md  iMtto  U 
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fUk  waA  kiMfteitat  l»  entitle  tham  to  iwover,  as  no  oolHee-    At.s Awr, 
tioD  was  siMim  IwtweeB  the  first  process  and  thltt  011  which  ^^^^^^^ 
Ae  deiBodBBt         arraataiL  JPor  aiis^  thai  BimMTiiri  tha  ■^Jf^— 
lail  noaeaai  iaitflad  af  beina  an  afiaa  or  aJkrifli  caanoi*  masf 
l»ve  been  teply  like  tha  lint,  a  ofvias. 

£L  C«  Fan  Schaack,  for  plaintiffs.  Proof  of  the  issuing  of 
the  writ  was  admissible  under  the  state  of  the  pleadings.  (1 
Chitty's  PI.  559, 554.  1  H.  Black.  681.  2  W.  Black  924* 
2Saund.  123,  n.  5.  2  Chitty's  PI.  498,  654»  15  Johns. 
8S6,  tt.  b.)  Theoontinuancee  on  the  roll  were  perfect ;  they 
are  mete  matter  of  finrm*  and  may  be  entered  at  any  time.  (9 
T.  R.  664.  7  a  6ia  5  Cowen,  519.  19  Johns  R.  4901 
18  id.  519.  1  Dunlap's  Pr.  57,  194.)  The  statute  was  mis- 
pleaded,  and  the  issue  growing  theieoul  was  immateriai :  it 
was  therefore  of  no  oonsequenoe  whether  there  was  a  new 
promise  or  not  (1  Saund.  88,  n.  9.  9  kl.  68,  c,  d.  Co> 
myn's  Dig.  Assumpsit,  H.  &  9  Chitty's  PI.  406,  a  1  Sel- 
wyn's  N.  P.  150. 1  Esp.  N.  P.  994. 8  Burr.  1281.)  And  the 
defendant  is  not  entitled  to  a  re-pleader.  (2  Saund.  319,  a.  b. 
Tidd*s  Pr.  830.  6  Johns.  R.  5,  n.  e.  Cowp,  510.  1  Str. 
397.  2  Chitty'a  PL  694.  0  T.  R.  131.  18  Johns.  R.  20.  6 
Cowen,  226.) 

^penear,  in  reply.  The  process  on  which  the  anest  was* 
made  must  be  continuance  of  the  suit  originally  commenced. 

(2  Saund.  63,  d.    2  Sellon,  62, 343,  4,  5.    8  T.  R.  662,  664. 

5  Barn.  &  Aid.  452.)  The  objection  to  the  ]>lea  could  bti 
urged  only  on  demurrer.  Instead  of  doing  so,  ihc  plaintifis 
went  to  trial,  choosing  to  consider  it  as  good  ;  and  under  the 
issue  joined  upon  it  gave  evidence  of  a  new  promise.  The 
pica  of  not  i;  nilty  in  assumpsit  is  bad  on  demurrer,  but  is  cu- 
red by  a  verdict,  (1  Saund.  319  a.  n.  6.)  The  issue  here, 
thouL^h  it  may  have  been  in/omud,  was  not  immaierioL  (9 
Tidd's  Pr.  830.) 

By  the  Court,  Marcy,  J.    There  is  something  anomplous 
in  the  pleadings  io  cases  where  the  demand,  after  having  !ieeri 
barred  by  tlie  statute  of  limitations,  or  discharge  uiider  an  • 
insolvent  law,  is  revived  by  an  aciuiowledgmem  or  a  new 
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ALSAVV,  ppoate.  Iti»ih»  iMfW  praiiid  <jtppBHeJ  or  iwpBed  wtfgh 
iUte  tli»  iJiimMT  to  iwnr,  irf  tfat  iwoe  is  geneFallf  «p- 

T  nminii  ir  t>Bltoi>t  ifaerc  tUP  no  otlier  iHt«iM  in  whidi  tU  plaiBdffetti 
'  i600Ter  when  the  prenuie  or  ondertaking  oa  whidi  ifae  r»* 

eovery  rests  is  not  introduced  bto  his  declaration.  Thb 

anomaly  was  noticed  in  the  case  of  Depuy  v.  Swart,  (3  Wen- 
dell, 135.) 

In  this  case,  the  declaiaiion  is  on  a  promise  to  perforni  a 
future  act  ;  no  cause  of  action  couU  ilierpforc  exist  cotcm- 
poraneously  with  the  promise.  The  plea  of  non  aasumpsit  in- 
fra sex  annos  was  improper  ;  it  should  have  been  a  plea  of 
actio  non  accrevit  infra,,  &c.  A  (iernurier  to  it  would  have 
been  sustained,  hut  the  plaintiffs  preferred  to  take  issue  upon 
wliat  they  probably  foresaw  would  be  the  main  question  in 
the  cause.  As  neither  the  original  promise  nor  the  accruing  of 
the  action  were  within  six  years  of  the  commencement  of  the 
8uit»  the  plaintifis  must  have  expected  to  recover  on  a  new 
promise  or  acknowledgment  of  the  debt  within  that  period. 
It  was  the  issue  formed  by  the  pleadiiigs,  and  the  one  in  &ct 
tried*  It  was  intended  to  be  the  material  issue  in  the  causct 
And  yet  wears  asked  to  overlook  it,  to  declare  it  to  have  been 
inunateridt  and  for  that  reason  to  gpve  judgment  io  fiivor  of 
tfaepkintifi.  Althougjb  it  should  be  oonceded  that  the  plea  on 
demurrer  would  have  been  atQudged  had,  still  that  does  not 
test  the  maleriility  or  immaleriality  of  the  issue.  The&ctto 
be  tried,  the  renewal  of  the  demand  by  a  new  promise,  was 
oeoridmd  at  issue  by  the  parties,  and  I  am  therefore  disposed 
to  regardthe  pleadings  as  having  terminated  in  an  ittformal 
rather  than  an  immaterial  issue.  There  connot,  I  think,  be 
any  reasonable  doubt  that  the  defect  of  the  issue  in  this  ca^e 
is  as  effectually  cured  by  the  verdict  as  it  would  be  in  a  case 
were  not  guilty  should  1x3  pleaded  to  a  declaiaiion  in  as- 
tumpsit.  A  verdict  in  the  latter  ca^  has  been  held  to  cure 
the  defect  of  such  an  issue.  (Cro.  Eliz.  470.  1  Saund.  319 
a,  n.  6.) 

The  acknowledgment  of  tiie  debt  relied  on  hy  the  plaintiffs 
was  made  on  24th  March»  1819,  and  the  capias  on  which  the 
iant,  was  arrested  was  issued  mme  than  six  years  subie* 
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qi—if  to  that  time.   To  mnintam  ike  famt    a  pi  wiiifiu  wMk    alban y, 

in  fix  years  of  the  time  when  the  suit  was  commenced,  the 
plaintitrs  proved  the  issuing  of  a  capias  agaiiist  the  dciendant 
oa  the  22(1  March,  1825,  and  ita  return.    An  exemplified  ^ 
copy  of  a  cu  mi  nuance  roll  was  then  introduced,  the  caption 
of  which  was  of  the  second  day  of  May,  1825,  on  which  the 
process  in  the  suit  was  contiiiued  down  to  February,  1626, 
when  the  process  on  which  the  arrest  was  made  issued.  The 
defendant  objected  to  the  sufficiency  of  this  proof,  because 
it  was  not  shewn  tliat  the  process  by  which  the  defendant  was 
arrested  and  brought  into  court  was  the  continutttion.  of  that 
first  issued.   It  was  urged  that  if  tke  prooeM  by  which  the 
detedant  was  brought  into  oourt  was  a  simple  capiM»  ^ui 
Urn  plaintifl'  did  not  shew  it  was  not,)  it  was  the  comr 
neat  of  an  original  suit,  and  not  tha  oonluiuatkNii  of  tlnl 
Benowl  in  March,  lasfi. 

ThmvnodaUbtbutlfaaitheiMak^of  piocesi  hsfiMa  the 
HatulB  of  MtniMaoM  attanhoit  aod  hafing  it  Mj  retonod, 
QHty  deftil  Ihe  Ofwradaii  of  that  statute.  This  is  edd  l»  maa 
lha  Hatute, beeanse^  ifalaagr  ifterwanis  the  phnaiiflria 
mmIbt  the  neoemty  of  pMeeiiti^gthe  leiuhe  may  sub  ootai 
«Im»  writ  Ibahded  ok  the  int  vrk  or  process,  and  preeeoJ 
ifthisactiob.  (afieUooTiPr.  S4a.)  Itiesaidbjr Loi4 Kea- 
yon  in  the  caseof  8mkh  Bowen,  (T.  R.  662,)  **tet  if 
an  action  be  commenced,  though  informally,  to  prevent  the 
opeiation  of  the  slalulc  of  hmitations,  it  will  have  that  etfect 
if  it  bt  duly  continued.'^  So  Asiiurst,  J.  says  in  the  same  case, 
that  "itis  absolutely  necessary  not  only  that  a  writ  should 
be  sued  out,  but  that  it  should  be  regularly  continued." 

When  a  writ  is  sued  out  to  avoid  the  statute  of  limitations, 
it  should  be  regularly  entered  on  a  l  oll  and  docketed  with  the 
sheriff's  return  and  continuances  down  to  the  time  of  declar- 
ing. If  there  be  two  writs,  the  plaintiff  cannot  give  them  in 
evidence  without  shewing  the  first  to  be  returned ;  for  until 
thi^  be  done  the  cowl  it  not  in  possesiioii  of  the  cause  so  as 
lo  award  an  alias  or  phries  for  hni^ii^  the  defisndant  iaia 
eoart."  (1  Tidd,  01.  g.)  It  apfmn  to  ne  tfasit  the  |))ain- 
tiis  sboabi  ham  abewn  that  the  procesa  iaaoai  •oiiaipandai 
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ALBANY,    ance  of  that  first  issued  in  the  suit   Scllon  says,  as  abovo 
jamimy^aao.  qn^^^  iii^  process  sued  oi^  and  rotumed  saves  the  statuter 
baeauie  Urn  mat  can  bo  coDtinued     an  alias  writ  founded 
on  the  first  A  caitiM^iRfaioti  ia  laMmrwiiaiima  or pbuies,  ia* 
'  saed  subsequently  to  •nolher  writ,  can  in  no  aame  be  wuA  to 
be  founded  on  it  If  the  fiiet  riiouid  be  roado  oat  that  they 
Mro  for  the  satne  cause  of  aotbi^  the  ohjeetkm  would  not  I 
qipKiehend*  be  thereby  removed.  It  k  laid  down  that  the 
lane  writ  mnit  be  contimied»  ao  thai  it  may  apfiear  that  tfao 
piaimiff  ia  firoeaediag  to  bring  the  defendant  mlo  oowt  on  tht 
anit  crigiDall/  oommenoed.  (2  SeOoii^e  Plr.  844.)  It  appean 
Jrom  the  case  of  ShM     Bowm,  ahneady  refemd  to^  that 
where  the  first  process  was  ttUBtf  Middlesex,  and  the  sdb* 
sequent  an  aUachment  of  privikge,  the  latter  was  held  not  la 
be  a  continuance  of  the  former. 

In  the  case  o(  Mots  v.  Bruerton^  (1  Ld.  Raym.  553,)  it  was 
decided  that  a  writ  of  clausum  freg'U  sued  out  for  the  pur- 
pose of  bringing  the  defendant  into  court  to  enable  the  plain- 
tiff to  declare  ntrainst  him  m  assumpsit^  and  continued  down, 
will  not  prevent  the  statute  of  limitations  from  attaching  on 
the  assumpsit.  The  same  point  was  also  decided  in  t^ie  caj« 
oi  Brown  V.  Bahhington,  (2  Ld.  Raym.  880.)  In  Benrdmrme 
V.  Batienbury,  (5  Barn,  &  Aid.  452,)  the  court  of  king^s  bench 
decided  that  irregularity  in  the  first  process  does  not  deprive 
tile  plaintiff  of  the  advantage  he  derives  from  having  com- 
probeedinga  before  the  statute  attached;  but  in  tint 
the  procc^;^  waa  properly  continuedi  and  tlie  writ  en 
iHneh  tiK  defendant  was  brou^t  into  court  was  an  aSoi  tea* 
lafM  ttgpkts,  I  think  all  the  cases  shew  that  the  prooeni 
anbieqoent  to  the  firat  muft  be  ibimded  npon  it  in  order  to 
eftotaoonthmanceof  the  luit* 

In  Stamw^  v.  P«rry,  (2  Boi.  dt  Pid*  1S7  j  a  evpum  mm 
mmd  bofon  the  ilatuto  attached,  but  not-  aenred;  and  ate 
Ifaa  limitation  liad  expired^  a  capim  per  omdmumce  waa  inaa- 
ad»  eerred  and  ratnmed*  It  waa  held  that  the  fiivtWrit  not 
being  retained,  could  not  be  connaoied  with  the  seeond  ta 
aave  the  atalnta.  Where  the  aeoond  writ  is  an  Mu,  yet  the 
anit  ia  not  continued  if  the  first  is  not  letumed.  (14  East* 
401^   The  question  in  liug&tion  between  the  parties  in  tfait 
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QMi  wtm  whether  thb  nnt  had  beeo  oommenoed  witfui  ax  AUAirr* 
yam  lAer  tiie  Bew  iKomiM.  The  oonmeiioemeirt  of  a  mft  ^"'^'^'^^^ 
im  pmvedt  bal  whether  it  wu  Hit  tiid  or  not  depended,  m 
f  jj^flieiiV  wiini|i>nnr  m  on  wfaiehthe  defendant  wee  ai>>  ^ 
wated  and  hwnfifht  hrto  ooort  That  propeaa  ia  not  ahewn; 
ft' tflj^fcjwia  libal'aii  aUas  or  a /ylKrlsi,  or  a  Matem  dbuor 
It  might  ha:vebeen  a  simple  capias.  In  the  caa^ 
(inUngsleif  V.  Hkywardt  (1  Ld.  Raym.  482,)  when  hefore 
1lMr%omDaii  pieaa,  it  was  decided  that  the  ooort  woold  pro- 
idln^  Ail  fimt  writ  (being  shewn  to  hare  been  sued  out)  to 
have  been  returned,  and  also  continued,  unless  the  contrary 
appeared  ;  but  the  K..  B.  reversed  the  decision,  not  precise- 
ly on  that  point,  but  because  the  continuances  of  the  writ 
were  not  pleaded,  and  it  was  not  averred  that  the  suit  was 
undetermined.  Although  the  plaintiffs  in  the  cause  before 
us  were  not,  by  the  course  of  the  pleadings,  called  on  to  state 
in  replication  the  fact  of  the  commencement  of  a  suit  before 
the  statute  had  attached,  yet  I  think  they  must  prove  as  much 
as  they  would  have  been  required  to  state  had  the  fact  been 
pleaded.  If  there  had  been  an  issue  as  to  the  time  of  the 
eonmencemant  of  the  suit,  the  last  process  must  liave  been 
shewn  to  be  connected  with  the  first,  or  the  suit  codd  not 
be  adjudged  to  have  originated  with  the  firat.  The  contin- 
uance after  the  first  proceaa  ia  a  &ct  to  be  proved  and  not 
intended.  If  the  defendant  was  brought  into  court  on  d 
aimple  capias,  the  issuing  of  it  waa  the  insdtotion  of  a  new 
auit,  and  not  the  ooBtiniuit|9n  of  that  commineed  on  the  SSd 
March,  j 

In  oyerruling  the  olijection  to  the'jproof  of  the  oonHnli^ 
ance  of  the  ivdt,  I  think  the  judge  at  the  circuit  erred.^  I  am 
therelbfefcr  granting  a  new  trial 
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AtBANT, 

r,  1830. 


V.  Wagfenen 

MflT^H  WAOOKIfEJf  VS,  McDoMALS. 

It  ii  imffuUr  Euoft  Itodi  the  New-York  oommcni  ftleaik  The  eimr. 
^4  Vy"  OD  is  an  envr  in  fact  specially  eiiigiied»  to  wil»  thetxv 

•lecutin^      theexccutloD  of  the  writ  of  inquiry  ia  the  suit  in  the  court 

i^rto^ew^^^^^'^'^i^*!^^  j'^^y*^^  bearing  the  evidence  iotha 
idawM  in  am.  cai|gQ  between  these  parties,  which  was  ao  action  for  en  as- 
foi«  they  retire  sauttaod  battery,  heard  the  evidence  in  weven  other  causes^ 
to  make   up  which  were  for  assaults  and  batteries,  aud  one  in 

their     mq«i<'i-  , 

tuma.  Jsuch  slander,  and  heard  the  arguments  of  counsel  m  those  sever- 
ii«««ii]Mity         causes  before  llicv  retired  to  consider  of  the  inquisilioa 

may  ^  waiv-  '  " 

en  by  tlie  as-  tu  be  made  in  this  cause  ;  and  when  they  did  retire,  they  dc- 
tiM^;  ifno?"'  liberated  at  the  same  time  upon  the  matters  given  tliern  in 
waived,    the  charge  in  the  several  suits.   The  defendant  in  eixor  ^ea^^ 

mondj  is  not  •        ,i      .        ^  sf  »*' 

by  writ  of  cr-  m  ntUio  tst mralui^ 

ror,  but  by  mo.  i, 

tkia  to  wA  m.  '    n    -n  ^*tap 

«de  xhr\!i    ^'  plaintiff  in  error.  i  j^gj, 

ceedmira.  ' ' 

/.  4>  SideU,  for  defendant.  am  A. 

By  the  Court,  Suthlkland,  J.  The  proceeding  com- 
plained of  was  undoubtedly  improper ;  but  1  am  inclined  to 
think  it  was  aa  irregularity  which  should  have  been  correct- 
ed by  motion  in  the  court  below,  and  is  not  a  subject  of  a 
writ  of  error.  The  error  is  no  part  of  the  record  ;  it  occur- 
red in  an  interlocutory  proceeding  in  the  cause,  which  the 
court  below,  under  certain  circomstances,  might,  in  the  ex- 
ercise of  a  sound  discretion,  have  refused  to  set  aside.  It  it 
should  have  appeared  (as  it  might  on  motion)  fliat  the  de- 
fendant below  assented  to  the  course  of  proceeding  before 
the  sheriff,  he  would  have  been  precluded  from  availing  luni- 
sdf  of  the  irregularity.  {C^den  v.  Knickerbacherp  SCoweo, 
M.  8  DanhpTs  P^.  114t  to  1164  1  Archb.  Pr.  811.)  The 
Judgment  must  be  afllrmed. 

Judgment  affirmed. 
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GoOOB£LL  VS,  My£R8. 

Thts  was  ail  action  of  assumpsit,  tried  at  the  Oneida  cir-  Infancy »*d. 
cuit  iu  April,  1827,  before  the  Hon.  Nathan  Williams,  one  J^pi^tkn^f  t 
of  the  circuit  judges.  new  promiw 

The  plaintiff  declared  as  the  endorsee  of  two  promissory  hLncy^^-^ 
notes  made  by  the  defendant  for  the  sum  of  #40  each,  dated  J^^^"^'  ^ 
4th  April,  1825,  payable  to  Jacob  Adams  or  order.  The  de-  defftHknt. 
feodant  pleaded  the  general  issue  and  infancy.  To  the  plea  tfan^'^Sfto! 
of  inikncy,  the  plaintiff  replied  that  after  the  making  of  the  pro-  fviVf^  contract 
mises,  and  before  the  oommencemcnt  of  this  rait,  to  wit,  on  ^  * 
the  7th  January,  1829,  at,  6ic  the  defendant  assented  to,  rati-  v^^^y  ^  ntt  r. 
tied  and  confirmed  the  said  several  promises,  &c  and  that  at  w^a^kuTiiB 
the  time  he  so  assented  to,  ratified  and  confirmed  the  said  pro-  ^^xpi'^t  admis. 
mises^  he,  the  said  defendant,  was  the  age  of  21  years,  and  kuof  thSait^ 
this,  dec  wherefore,  dec.  The  defendant  njoined  that  he  did 
not,  after  he  attained  the  ago  SI  years,  and  before  the  com-  betaSJSed."*^ 
itiencement  of  the  suit,  assent  to,  ratify  or  confirm  the  said  ti^^^^^^^ 
several  promises,  dtc*  in  modo  et  forma,  &c.  eqniftieiit  to  a 

On  the  trial  of  the  cause,  the  plaintiff  proved  the  making  52 
of  the  iiolcs  and  the  endorsement  of  the  same,  and  rested.  *■ 
The  defendant's  counsel  insisted  that  the  infancy  of  the  de-  ind  may^^te 
fendant  being  admitted  by  the  replication,  the  plaintiff  was  jJJ*"**  j^J.^'J 
bound  to  prove  the  ratification  of  the  promises,  or  that  he  comea  o(  age. 
must  be  nonsuited,  and  so  ruled  the  iudee.    The  plaintiff  ^  * 

.  °  ,  .        i^ase  where  the 

then  proved  an  admission  of  the  defendant,  that  he  attained  action  was  on 

the  age  of  21  in  May,  1825,  and  that  in  February,  1826,  the  J^iJST*'*^^ 

defendant  spoke  to  a  witness  about  the  debt  he  owed  to  Dr.  Ad- 

ams,  and  said  he  was  then  going  to  settle,  with  and  pay  him. 

The  witness  who  testified  to  this  feet,  stated  farther  that  the 

defendant  resided  with  him  at  the  time  he  became  indebted 

to  Dr.  Adams,  that  he  knew  the  bargain  between  them,  that 

the  defendant  bought  a  horse  of  Dr.  Adams  and  gave  him  the 

notes  m  question  in  payment ;  that  durii^  the  summer  and 

ftU  of  ISIdi  he  oiken  heard  the  defendant  speak  of  the  debt 

*  T>uc  cajK-  B.nd  the  rema.indcr  of  tlie  oaaee  ^bUabed  a«  <»f  this  temi,  W«m 
decided  at  the  iaat  Aoipist,  tenia. 
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ALBANY,       '^till  due  to  Dr.  Adams.    This  witness,  on  his  cross-'-xanni- 
Jantnrj,  1830,  iiation,  stated  that  he  was  not  the  agent  of  Adams,  and  had  no 
^jll^j^^^    interest  in  the  notes. 

▼.  The  defendant's  counsel  moved  for  a  nonsuit,  because 

there  was  not  sufficient  evidence  of  a  new  promise  to  charge 
the  defendant,  and  that  the  promise,  if  any,  was  not  made  to 
the  plaintiff.  The  judge  refused  to  nonsuit  the  plaintiff,  and 
charged  the  jury  that  if  they  were  satisfied  from  the  evidence 
in  the  case  that  the  defendant,  after  he  attained  tbe  age  of 
21,  had  assented  to,  ratified  and  confirmed  the  promises  laid 
in  the  dedaration,  they  would  find  a  verdict  for  the  plaintiff 
for  the  amount  of  the  notes,  otherwise  for  the  defendant 
The  juiy  found  for  the  plaintifi(  and  a  motioa  wai  now  made 
tot  a  new  trkl. 

C.  P*  Kirklandt  for  defendant  The  notes  m  this  caaa 
given  hf  an  infent»  being  nEgoHabk^  aie  voids  and  the  rea* 
aon  is»  that  if  the  note  be  yatid  in  the  fini  instance  as  a  ne- 
gotiable note,  the  consideration  ca|inot  be  inqdred  into  when 
in  the  hands  of  a  bona  JidehMsr,  and  the  in&nt  woaldtfaore- 
by  be  prednded  from  qoestionuig  tlie  consideration.  (10 
Johns.  R.  88.  Chitty  on  Bills,  16»  n.  z.  1  Camph.  N.  P. 
S52,  3,  n.  IT.  R.  40.)  If  the  notes  were  only  voidable, 
there  was  not  sufficient  evidence  of  a  new  promise  after  the 
*  defendant  attained  liis  age.    A  promise  to  render  a  note  gi- 

ven by  an  inlaat  ofn^rative  must  be  express ;  a  bare  acknow- 
le(igment  of  the  debt  is  not  a  sufficient  conliraiation.  (Chitty 
on  Bills,  17.  2  Esp.  R.  481,  628.)  Besides,  the  promise 
here  was  not  to  a  party,  but  lo  a  stranger.  A  promise  even 
to  a  payee  will  not  enure  to  the  benefit  of  an  endorsee. 
(Chitty  on  Bills,  3d.) 

TV.  H,  Maynardf  for  plaintiff.  The  plaintiff  was  not 
bound  to  prove  a  ratification  of  the  j^romises  iaid  in  the  de- 
claration. It  was  incumbent  on  the  defendant  to  prove  his 
non^age.  So  it  is  expressly  decided,  in  a  similar  state  of 
pleadii^  in  Berikwick  r,  Camthus,  (1  T.  R,  64d,)  this  case 
forming  an  exception  to  the  geneiai  rule  that  what  is  confess- 
ed by  the  pleadiqgs  need  not  be  proved.  Although  the  plaiih 
tiff,  in  eompfiaaoe  ivith  the  direction  of  ilie  joc^  M  ptove 
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Myen. 


i.  iKiklian  af  the  proMM,  after  the  ileleddam  AdaMd  h#  ArJA^t, 
was  6f  age,  he  fiiraished  M  froof  llMt       defendant  ulrM  oa 
inftat  at  the  making  of  the  notes  ;  and  as  mo  evidence  of  in^ 
teaj  waa  givaa  bgr  tha  defcadam,  1h*  pWaitf  ii  aaiNle^ia 
jidgnotant. 

Tbm  is  iDM  diraaltyhl  tbiilKiOlVM  t^tbs  dsoBiM^ 
^wftkimgatM^  graar  by  an  lafaM;  bm  iinfeiy  it  aaflN 
not  be  that  a  aoieb  as  mil  at  a  conbaet  or  promMe,  canM 
ba  oonimid  after  tfaa  party  mntiacMiifg  artivtal  of  age.  Tlw 
l^maral  doetriHB  k,  thai  all  coatraela  made  hy  kfiM  atber- 
wJao  tbaa  Ibr  ■MeMffat  an  wiiakk^  not  void.  ^  Bm 
1804.  1  Johns.  C.  137.  7  Cowen,  22.  7  id.  179.)  Ill 
Matsachusetts  it  has  been  decided  that  the  note  of  an  infant 
may  be  conrirmed,  (10  Mass.  R.  140  ;)  so  also  that  any  con- 
tract may  be  confinued  which  is  vcndabie  ouiy  aad  uot  void" 
(14  MaML  R.  457.) 

Kirkland,  in  reply.  The  ease  cited  from  1  T.  R.  648, 
stands  alone,  and  is  opposed  to  the  well  settled  rule  of  law, 
that  what  is  alleged  by  one  party  in  pleading,  and  not  denied 
by  the  other^  is  admitted.  Archbold,  in  his  Treatise  on  Plead- 
ing, 202,  3,  says  the  illustration  of  Mr.  Justice  BuUer  is  an 
anomaly  in  the  law.  If  the  doctrine  of  that  case  be  correct» 
a  replication  like  that  interposed  here  is  bad  for  duplicity  and 
incongruity.  If»  however,  the  defendant  was  bound  to  shew 
his  infancy,  he  is  entitled  to  a  new  trial  for  tho  misdirection 
of  the  jndge  as  to  the  course  of  the  trial.  The  cases  eited 
from'  the  Mas'^achtisetts  reports  not  urismg  on  ncf^otiable 
notes,  do  not  conflict  with  the  decision  in  10  JohnscHi ;  therai 
is  a  manifest  distinction  between  notes  negotiable  or  not  dB" 
gotiable.  The  case  in  10  Johnson  is  suppoiled  by  Chitty  oir 
Gon(faats»  99  and.  S  JLsB^s  Comm.  186. 

Bi/  the  Court,  Savage,  Ch.  J.  The  note  of  an  infent  is 
voi/I<if)le,  nnl  voidf  (1  Saund.  on  PI.  &  Ev.  .'j03,)  and  may  be- 
ratified  after  he  comes  of  age.  In  this  case  the  defendant, 
was  an  infant  when  the  notes  declared  on  were  given,  and  the 
infancy  is  admitted  by  the  pleadings.  The  evidenioe'  of  a 
sabseq,uem  raitficatioii  Wfiir  laer^ a looid  ooMm&^M 

Vou  ItL  61 
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ALBANY,  with  the  payee  or  holder,  or  agent  of  the  payee  or  holder  of 
hmumxj^m*  ^  jg^g^  ^  ^ll^  ^  stranger,  and  in  my  opinkm  vnm  wbaUkjf 

ITorth  Rivir  iwulficient  to  cbaige  tbt  defendant.  A  nilifioation  of  an  in- 
IdM^w  Umifg  coalnci  thouJd  bo  aomethu^  mote  than  a  mere  admis- 
don  to  a  strangar  diat  luch  a  contract  eiiated ;  there  tkoM 
boa  pKMBise  to  a  party  in  interest  or  hisageiiltorat  leail 
wm  esfilioit  adaussioii  of  aft  tiMng  ttafailtty  fim  whiob  a 
]PO0iiie  may  be  implied.  Thia  case  is  oot  aiimlar  to  tbot  «f 
a  noie  barred  by  tbe  statute^  where  there  haa  beeo  a  valid 
Uitiumaftti  but  the  statnlo  prasmnes  payment  fim  lapae  of 
tune ;  any  admimann  of  an  eaistiqg  debt  in  sooh  case  ia  snffi* 
ciontto  rebut  tbe  preaumption.  Ilisnotaointhe  oaaeofa 
oontract  by  an  infimt,  (not  for  neQeasariea.)  Tbe  note  daring 
the  infancy  of  the  defendant  was  not  an  available  instrument* 
and  never  can  be  available  but  by  force  oi  a  ratilication  after 
the  infant  arrives  of  :  and  such  ratification,  it  seems  to 
me,  must  be  equivalent  to  a  new  contract 


cr 


Thk  XioaxH  RivjER  Insurance  Comfany  os.  L  M*  D. 
■■     '  ■  ■  .  L*wi«i<a. 

J 

rrnnp^ny,  »n-  Thib  was  an  actiou  of  assumpsit*  tried  at  New- York  cir- 
tbomed  to     cuit  in  February,  1828,  before  the  Hon.  Ogden  Edwards,  ope 

teke  and  bold    ^  ,      .      .    .  \  >  .ti 

•ecaritie*  bona  of  the  Circuit  jUflgCS. 

>4<e  pledged  to  dechirution  contained  a  count  on  a  promissnrv  note 


the  TmjmfTti  given  by  the  defendant  to  the  plaintiffs,  bearing  date  the  14th 
^  December,  ISas,  for  $3899,  payable  on  demand,  with  inter- 


\hem,  cumot  est,  a  comt  on  an  insinml  computassent,  and  the  commoD 
tiktl^poSeM^  money  counts.  The  defendant  pleaded  the  general  issue. 
turn  of  Mtoek  xho  plaintifi  made  a  loan  to  the  defendant  of  the  sum  of 
or^a^  Dot<»^  tSSM,  and  received  firom  him  the  note  declared  on  and  an 
coihi^  £  hypothecation  of  stock,  viz.  10  shares  of  the  stock  of  the 
mnentof  the  Ftaflltlin  bank,  and  80  rimes  of  the  stock  of  the  Life  and 
SierifUiS  ^  Insunmce  Company./  The  secretary  of  the  Company 


tteytre  prohibited  from  diteottnting  notes. 

Wban  a  power  to  loan  money  in  a  particular  mode  in  given  to  %  corporation,  all  oUier  modes 

M  BotmtlTj  «xciQded  iitd  mntlMim  piim  itiii  i>iiitllaey<  tv^WsdM  hftlbmm^t 
teomniioiimfviM. 
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w  rmw  mn  or  mnr-Mtt.*  HI 

|nov«dihatdlloaM  nndftby  Aen  m6iiMd««^  au»*«t. 
yoliiaoaied,  and  pmiiiMiy  notw  ttften  Upom  Hm  bowwci  ^""y;^^ 
»  coUatera]  seeinrky  ;  that  the  intmtt  dMrnwdMl  was  lem  mmihw 

per  cent  payaUa  semi-tniMndly,  on  tlie  int  days  of  Murafc 

nd  September,  when  the  oompany  made  tMr  dtvidends;  iMmM 

end  that  hitefeet  wbs  neter  leqoired  to  be  paid  in  advnneek 

The  plnintUft  were  incorporated  by  an  aot  of  the  legUla^ 
ture  on  the  6th  February,  1822,  as  a  fire  insurance  compap 
ny,  and  also  to  insure  vessels  naviirating  tho  North  (or  Hud- 
son) River  and  the  lakes.  In  ihc  act  o(  incorporation  is  con- 
tained a  proviso^  "that  it  shall  not  he  lawful  for  the  said  cor- 
poration to  (leal,  or  use  or  employ  any  part  of  the  stock,  funds 
or  monies  thereof,  in  buying  or  selling  any  Li;oo(ls,  warrs  or 
merchfindize,  in  the  way  of  traffic ;  or  in  the  purchasing  or 
discounting  of  any  bill,  bond,  note  (or)  obligation  whatever; 
or  in  any  other  banking  operations,  or  the  purchase  or  sale 
of  any  stock  or  funded  debt  created  or  to  be  created  under  any 
law  of  the  United  States,  or  of  any  particular  state ;  but  it 
shall  nevertheless  be  lawful  for  the  said  corporation  to  pur- 
chase and  hold  any  such  stock  or  funded  debt  for  the  pur- 
pose of  investing  therein  any  part  of  their  capital  stock,  funds 
or  monies ;  and  also  to  sell  and  transfer  the  same  when  it 
shall  be  necessary  for  the  payment  of  any  losses  they  may 
have  sustained,  and  again  to  renew  such  investments  when 
and  as  often  as  the  ex^encies  or  a  due  regard  to  the  bterests 
of  the  said  corporation  shall  require ;  and  also  to  make  hant 
of  the  capUcd  itock,fund$  or  monies  on  hondt  and  mortgage*^ 
and  the  same  to  call  in  and  re4oan,  as  occasion  may  render 
expedient** 

A  verdict  was  taken  for  the  plaintiA  for  the  sbm  dahned 

to  be  due  on  the  loan  made  by  them,  subject  to  the  opinion  of 
this  court. 

C.  Qrakam^  for  plaintifis.  The  proviso  in  the  act  of  iS' 
eorporttion  prohibits  the  plaintiffs  from  ducounUng  any  note, 
dM.  The  note  in  this  case  was  not  discowUed.  Discount  is 
the  peyment  of  ioleffest  in  advance.  (19  Johns.  R.  1.)  Tbm 
Me.im  peyafale  on  dmandi  it  could  not.  tberefoie  be  di»- 
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ALBANY.  «Qinilftdl ;  there  could  be  no  ttttnett  in  advance.  Beadatt  H 
W&J5  po^valy  iiwwatbit  interest  was  not  taken  in  adTaneau 
Tha  laao  mi  Made  oa  the  hypothecation  c£  ttockt  iIk  naie 
kmg  takan  onlf  aa  ooliaiand  aMtnriQF,  and  aa  evidaooa  of 
4liD  attowkt  lottMst  By  iha  fmrth  saotiai  of  iba  aet  of  »- 
cofpondQikf  tha  ouofwy  ava  aotfapriaHi  ta  laka  and  JmM  a^ 
aii'iXtt  taa  Jide  pledged  lo  tbmt  Id  aamwe  tiia  pajmant  cC 
aMT  dabi  vluob  niajr  bacantvaelad  itiili  thatn. 

W,  Sh0»on^  tot  diefendapt.  Tha  plaiiHifrs  have  no  right  tp 
mka  loans  eitlier  on  notai  or  hypoUmiMoo  of  stocsl^ ;  tbfsf 
OiW  make  loan«  only  on  bgods  and  mortgages.  A  corponuiop 
has  only  such  powers  aa  are  granted  U>  or  as  are  new* 
.sarily  incident  to  t)i^  gnnt»  Johns.  E»  968,  19  id*  1* 
UQowmkW^  id,  6m  lWQiidell,M» 

T|ie  very  s^on  under  which  the  right  is  dainad  foxhids 
the  purchasiqg  and  discounting  of  notes.  If  tha  business  nf 
fhe  company  assumes  the  character  of  a  bap,  it  must  be  Jf^ 
^ured  by  bond  and  mortgage ;  it  is  the  only  mode  in  whieb 
the  company  is  authorized  to  made  a  loan.  That  ipode  beiiig 
prescribed,  all  other  modes  are  necessarily  excluded.  It  must 
Ui  so,  or  the  direction  iii  the  statute  becomes  a  nullity. 

Although,  111  cuiniixjii  pailaiK'c,  the  trausacuon  here  was 
not  the  discounting^  of  a  note,  it  is  so  within  the  meaiiHiir  of 
the  act  It  has  every  feature  of  a  banking  transaction,  ex- 
cept that  the  note  is  payable  on  demai^^.  The  oj^ipe  is  diHer- 
ent,  b^it  the  si^bstance  the  si^me. 

D.  B.  O^den,  in  reply.  There  can  be  no  dtU  contracted 
with  an  insurance  company  but  by  loan.  The  company  may 
take  securities  for  debts  contracted  with  them.  Tiie  act 
therefore  contemplates  a  loan,  and  they  have  the  power  to 
make  loans  by  necessary  inference.  Forbiddinn"  iiisurance 
coin[nitiics  to  loan  money  on  their  own  stock,  admits  of  iheir 
making  loans  on  the  stock  of  other  companies.  The  com- 
pany are  aatlwrized  to  purchase  stock.  A  loan  on  the  ciedh 
^^fslaak  iaa  comdkional  fmrehme  of-  slock;  and  tha  taJuag 
^ «  BQla  as  oollateral  caoMt  aflbat  the  purchase.  Tb^  ^gjUL 
ta  loan  on  bend  and  mortgage  is  aa  additionai  power  coaftfw 
iad»  and  not  a  resnietieii  ef  powers  beixe  granted.  It  is  not 
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a  buUng  tmuootbn;  if  it  be,  eTory  man  wlio  lendi  inoney   alb avy, 
00  a  prouiiMory  note  ia  a  banker.  Jannarv.  i  naa. 


By  Me  Cami,  SatmVp  Ob*  i«   The  manner  in  which  this 
oofporatioo  are  to  mamge  tbeir  moiued  operatioDs  is  cleacly 
poiate^  out  They  may  loan  money  upon  bond  and  mort- 
gage, bttt  on  no  otfier  aeeurity.  They  eliall  not  bo  eoneem- 
6d  in  the  dioQoantiiig  solos,  norany  olto  bankiagopemtlona 
The^  may  pnnshaae  atoek  lor  ^  purpoao-of  4ifOBtmoot,  bm  / 
fernootfier  pnrposoi  It  baa  often  been  deckled  that  a  oor«  / 
pofaitioR  can  do  no  act  but  anoh  as  ii  expioisly  autlioriced  of 
flieceeaarily  implied  in  their  act  of  Ineorporation.  The  plain- 
tWb  might  loan  money  upon  bond  and  mortirrigc,  but  not  on 
a  note.    They  seem  to  be  aware  uf  this,  and  endeavor  to 
make  themselvef?  secure  by  loaning  the  money  upon  an  hy» 
pothecation  of  stock,  and  take  a  note  as  collateral  security  ; 
but  that  is  equally  unauthorized.    They  may  pnrcha^  stocks 
for  the  purpose  of  investment,  and  sell  where  losses  make  it 
necessary ;  but  in  no  other   way  can  thev  deal  in  stocks. 
But  (  vcii  if  it  were  lawftjl  to  loan  money  upon  the  hypothe- 
cation of  gt'icks.  that  wnnld  not  authorize  the  taking  a  note 
by  way  of  security  for  the  loan.    It  is  an  evasion  of  the  stat- 
ute, which  intended  the  company  should  not  at  ait  interfere 
'with  the  hanks  in  leading  money  upon  personal  security.  It 
It  a  auffiolent  answer  to  tbis  actkm  that  the  plaintiffs,  in  tak-  : 
ii^  the  note  in  question,  have  done  an  not  which  they  had  no  ' 
authority  to  da  They  ba?n  no  oapodty  to  beoome  Ibe  pay*  ', 
ees  or  csidoraees<»f  a  pvomlsMry  note.  They  cannot  Ibera* ' 
foresostaio  an  action  in  that  character.  ^'  \ 

The  defendant  is  entitled  to  judgment 
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ALBANY, 
Jauiuiy,  1890. 


Stost  «t.  pATTtir. 

Where  the  nm.  Ebbor  from  the  OooDcUigB  ooDimon  pleas.  Story  sued 
Ijl^Zfi!^^  Patten  before  a  justice  of  the  peaet,  who  rendered  judgment 
form  o?  action  fiof  the  pliiBliC  The  defendant  appealed  to  the  Onondaga 
w^pkMui^iii  ^Q^inpii  Tgima.  In  the  deolulioiw  the  plaiotilf  set  forth  c 
to'^  be  i^^^*^^"^  renderad  in  his  favor  against  J.  Smilh  and  Gw  How^ 
pnp!nA  to  by  Kally  Caae  Biq.  tbe  ijinkig  of  an  eioeaticNi  tliiieoQ» 
modueeawrit.  and  tho  adlwy  of  tltt  sHiie  to  lha  dafaidant»  ai  aeQQildila» 

or  inatru-  J:  •  • 

to  Golleot    He  thon  avemd  the  coMeetion  of  toe  momff 

L'ldver^i!^  ^  ®f  ofwr  tlie  imae  to  the 

evidence,  no  plaintiff  OT  the  justioe.  Ob  the  tiial  of  the  cann^  tfaejoHiee 
b       raodoed  the  judgment  i»oved  the  fame.  The  ptMn* 
nqowte.  ^     tiff  thm  oftied  to  piove  hy  the  same  witnen  i1m  isNh 

Arcnrdm^tjjt  oxecution,  its  deKvery  to  the  defendant  ai  a 


t»  pro.  constable,  the  collection  of  the  money  by  him,  and  hif 

duce   an  pxe- 

catk»n  waaaot  neglect  to  retum  the  execution  and  to  pay  over  the  money, 
nnnnmrf   in  'pj^g  defendant  objcctod  to  the  evidence  unless  the  execution 

an    action  a> 

gaioBt  a  con.  was  produced,  or  it  was  shewn  that  notice  had  been  given  to 
nitnrnin^  ^hc  defendant  to  produce  it.  The  court  sustained  the  objec- 
proccss  and  tion.  The  plaintiff  then  n^ve  notice  in  court  to  the  defend- 
Sie*°*  money  produce  the  execution,  which  notice  the  court  held  in* 

where,  in  the  sufficient,  tiie  residence  ot'  the  defendant  from  the  court  hou«?e 


tlM  ttimtiim  being  15  miles,  and  it  not  appearing  that  the  executioa  was 
neat  «rw&  ^       ^  wheieiqpon  the  plaintiff  was  nooMiited. 

it  uwued  were 

fully daectibed.  F.  G.  Jewett^  for  plaintiff  in  error.  The  plaintiff  was  enti- 
2?toa^a?y  ^''"^  P^^^^^  the  contents  of  the  execution  witiiout  shewing 
tomoduoe  a  that  he  had  given  notice  to  the  defendant  to  produce  it.  The 
kIct!^  ^J^JJ^  reason  for  ^^iving^  notice,  and  the  necessity  for  crivin^^  it,  cease 

«vkUiiM*tiM^  ^"^^'^        ^^^^  nature  of  the  suit  or  prosecution,  the 

it  wa«  in  his  party  must  know  that  he  is  charged  with  the  possession  of  the 


iadwiMTO  1u«  ^  '^"^tents  of  which  are  offered  to  be  proved. 

rcsitlpncf'  wan 

(1  St  irki.  s  Kv.  361,  citing  4  Taunt  865.    1  Campb.  143.  6 
■hewn  to  bej^5  East.  421.    See  also,  1  Phil.  Ev.  892;  14  East,  274;  11 


place  of  tr  ai  Johu.  R.  898;  18  id«  9a)  Bendes,  the  iacto  ofoed  to  ho 
2^7^^  proved  Mted  in  pan4,  and  it  m  not  noeeiitfy  to  piodaoo 

judged  insufH.  thO  eXOCIltiOD* 

eieat  had  the 


uiyiiiz-CQ  b 


Kellogg  ^  Sandfordj  for  defeodaDt  in  error.    The  best  at-  Albany, 
tamable  evidence  must  be  produced  to  prove  every  disputed  ^^^^f*^^ 
Act   (1  Starkie's  £v.  880.  Norm*  Peake's  £v.  15.)    The  ^^t^ 
contents  of  a  writing  cannot  be  proved  by  copy,  atiU  left  by  fJl^ 
oral  evidence.   (1  Starkie's  £v.  Process  cannot  be 

pro^bypeioL  ( 12  Johns.  R.  40a  7id.ia)  Where  a 
wrilteii  imtraoMnl  ie  to  be  uied  ae  a  uedinoi  of  proo(  by 
vhieha  daim  to  a  deuuid  nimog  out  of  the  inftroment  ii  to 
ba  aoppottedf  tfie  iDatnanent  ilialf  oinat  be  produoad*  or  nodoe 
gken  to  pcoduoait  (i  Boa.  dp  Pnl  14A.)  Inthafeoentcaae 
ol  Chrkam  v.  €hb,  (7  Conca,  TSt,)  wbUib  waa  an  action 
lylnrf  a  afaeriff  for  moaay  received  on  an  eaecotion,  thii  eouit 
bdd  Ibatpafol  evidaooe  of  theoMMenlicf  «M 
not  be  addooed,  reaaonaUe  notice  not  having  been  given  to 
the  defendant  to  produce  it  So*  in  the  varioos  actions  against 
sheriffs,  &c.  for  escapes,  felse  returns,  &c.  in  which  the  pro- 
cess  IS  necessarily  set  forth  in  the  declaration,  (hie  notice  to 
the  defendant  to  produce  the  process  on  the  trial,  if  the  writ 
is  not  returned,  is  strictly  demanded  before  parol  evidence 
of  its  contents  is  admitted.  (8  Starkie's  £v.  1335,  1341. 
Norris?*  Peakc'g  Ev.  601.) 

The  notice  to  profjuco  the  execution  was  insufhcient.  Proof 
that  the  defendant  had  the  execution  in  court  would  not  have 
anperseded  the  necessity  of  notice,  the  object  of  which  is  not 
merely  to  enaUe  tiie  party  to  brii^  the  instrument  into  court* 
but  abo  to  provide  soch  evidence  as  the  nature  of  the  case 
my  require  to  support  or  impeach  the  instrument.  (1  Stnr- 
kie'a  Ev.  859,  aes.  2  Starkie's  Cases,  28&  7Cowen^739.) 
Here  there  waa  no  evidence  that  the  eiecutmn  was  in  the 
defendant's  hands,  and  his  reridence  was  at  the  distance  of  16 
miles  fiom  court 

By  Ike  Court,  SuTHsaLAif n^  J.  The  plaintiff  was  impro- 
perly nonsmted.  Tbe  case  appears  to  me  to  fidl  widun  the 
weO  estaUuhed  principle^  that  where  the  nature  of  the  pro- 
cecdii^  or  the  form  of  action  or  pleadings  gives  the  opposite 
party  notice  to  be  prepared  to  produce  a  writing  or  instru^ 
ment.  If  necessary  to  folfliy  the  plaintiff's  evidence^  no  other 
notice  to  produce  it  is  requisite.  The  defendant  must  have 
known,  froia  the  declaration  in  this  case,  that  the  oratents  of 
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therefore  bound  to  it  meeort,  nitdy  to  be  prodddBdror 
sufoftotoleTi^BiioeofilffeoDtedtitobeglft^  (7%<P«9# 

ffi»i»roe*,  10  Jehus.  IL 90.  i  Cemph.  14a  SBoi^d^Poi 
148.  14  Best,  S74.  17  Johns.  R.  M.  4  Taunt.  I 
Phil.  £v.  813.  3Merriv.44l4.) 

In  Oorkam  v.  Goie.  (7  Gowen,  tnd  8  C<ytMr487r 
ndc  a,)  the  declaration  was  in  the  general  form  for  tntmBf 
had  and  received,  and  of  course  gave  no  notice  to  the  sheriff 
of  producing  the  fi,  ffi.  If  it  was  necessary  f<»r  the  plaintiff 
in  this  case  to  give  notice  to  the  defendaot  la  pioduce  th^  eic- 
erutinn,  the  ease  of  Gorham  v.  Gale  shews  that  the  noiic^ 
j?ivr  n  wa»  not  tafficteot;  but  I  Ifamk  notice  was  tnoi  necear 

Judgmont  sc^orso^  aod  ventre  de  novo  swarded. 


ScHOFiELD  and  Tatlok  vs,  Bayari^  and  others. 

InwiEction  Tuiis  was  an  action  of  assumpsit,  tried  at  the  New- York 
dSwci  of  a  circuit  in  January,  18'2S,  belore  the  Hon.  Ugj>«n  EnwAanft 
Wlof    «.  one  of  the  circuit  judges. 

h^^^by  thd  The  defendants  drew  a  biii  of  exchange  in  the  name  of 
^^^^  ^  Le  Roy,  Bayard  &  Co.,  (the  name  of  their  firm,)  dated 
thkdperrons  Ncw-York,  l5th  August,  1825,  upon  MesBiB.  Crowdecr 
JJ*^  Clough  4-  Ca  of  Liverpool,  for  £1000  sterling,  payiUe  in 
of  thcdrmwen,  London,  at  60  days  afler  flighty  to  Mr.  E.  Peterson  or  oider^ 
C^^denuaded  and  by  him  endorsed  to  the  plaiotifis^  nerchaots  ef  Birnu^ 
nf  the  drawers,  ham.  The  bUl  was  protested  for  non-acceptance  on  tho  lOdi 
M^jmM^  September,  and  notioe  given  to  the  defendants  on  the  17th 
s^^u     u:n  October,  after  which  Baiinff,  Biothera d^ Co.  of  ImdoBrie- 

Where  a  bill  ,  ,  .    .  ,  ,  ,  _  , 

wMMyabieiB  ceptod  It  Ji^prw  proUH  m  these  woida:    Accepted  under 

T>-tnf1rin,  but  b? 

nut  fnak  Rmungbun,  where  the  holden  resided,  to  Liyerpool,  to  be  pcotenUd  for  fmymmkt 
and  the  mistaJie  WM  HiprovfT^  anrf  attcmptrrl  in  \yc  cured  by  w  nd'nc  \hc  bill  tn  T^-jivi^n, 
where  it  did  not  arrive  untii  tM)<dii{fValU;r  ita  marurity,  but  would  havte  anived  iit  notwUH 
Imtfer  A««feni(ht  or  neffligenee«f  Uie  cMu  of  the  poitolBaBiirMveipooI,  U  w»  *rf<fjthit 
mch  miRtakt«r  llBg%<ittfS  WHtuM  <  4itA«talt«0»ae  ttlt  iM'  fflMfeODtii^  the  bal  on  tUb  &j 
it  fell  due. 

A«MiiM;1lMAw1wi«flwMb«iiimpoMliaH7  an  the  da j  U  £UI»  dakov. 

•entmant  will  be  food. 
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THE  STATE  OF  NEW-YOJ^  . 

proteil  aiMl  afloonot  far  honor  of  tbe  4miiBn»  and  willbe  albanv. 
ftid  fbr  Mr  aoeoaQt  If  aeedfiil,  and  regularly  pronent^ 
when  due."  The  bill  wat  wiboequently  seat  to  Liverpool  to  Schoficld 
be  presented  to  the  ^weea  far  payment  The  oomespond-  ^J^wi, 

ents  of  the  plaintiffs  at  Liverpool,  oq  the  lOlh  November,  en- 
closed the  bill  to  the  plaintiffs  in  a  letter,  with  advice  that  the 
presentation  should  be  made  in  London,  and  the  letter  wa§ 
put  in  the  post  office  on  the  same  day,  in  season  for  the  mail 
for  Birmiagham  on  iliat  day,  but  by  some  oversi^t  of  the 
clerks  in  the  post  office  ii  was  not  sent  until  the  next  day,  and 
consequently  did  not  reach  the  latter  place  until  the  12tb 
November,  whicli  was  Saturday.    The  bill  could  not  be  for- 
warded to  bti  presented  in  season  on  tfiat  tlay,  and  Monday 
after  was  too  hte.    Had  the  letter  been  forwarded  from 
Liverpool  on  the  10th  by  the  mail  whicli  left  there  on  the 
evening  of  that  day,  it  would  have  reached  Birmingham  abou( 
eleven  o'clock  A.  M.  of  the  next  day,  and  might  have  beei^ 
farwawbd  from  thence  to  London  by  mail  on  the  afternoon 
Ihe  same  day  at  4  P.       and  would  have  reached  London 
In  anlBcient  time  for  the  feaeral  deliveiy  of  lettem*  between 
9  and  10  o'doek  on  the  foUowii^  monung,  which  would  have 
been  in  aeason.  The  InII  reached  London  on  the  14th  Nch 
Teniber»  and  payment  W9m  demanded  of  Meisrs.  Barii^ 
Anothem  d(  Ca  whp  gave  the  foUowmg  answer  in  writu^': 
*■  Baringt  Birpthen    Co.  accepted  this  bill  conditionally,  vis. 
to  pay  it  if  needfid  and  regularly  presented  when  du^  The 
bll!  is  expiessly  made  payable  in  London,  where  payment 
ahodd  have  been  sought  on  the  12th  inst ;  that  has  not  been 
done,  and  therefore  they  consider  their  friends,  Messrs.  Le 
Roy,  Bayard  &  Co.  as  well  as  themselves,  arc  acquilted 
from  all  liability  by  such  irregularity.**   The  bill  was  pro- 
tested for  non-payment,  and  notice  given  to  the  defendants  on 
the  10th  January,  1826.    Messrs.  Crowder,  Clough  <fc  Co. 
were  bankrupts  wh-n  the  bill  was  drawn,  the  drawers  had 
no  funds  in  their  hands,  and  the  bill  would  not  have  been  paid 
by  thorn  hnd  it  been  presented  to  them  for  payment  when  due. 
A  verdict  was  taken  for  the  plaintiffs  for  the  principal,  dama- 
ges, exchange  and  interest,  subject  to  t^  opinion  of  this  court 
ona^case  made. 

vcb  in.  «9 
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AiBANY,  G,  Gfiffin,  for  plaintiflS.  The  acceptance  of  the  WB 
^^^^^y*^^'  having  been  refuted,  and  nodes  given  to  the  drawers,  the  hoi* 
den  had  a  oonsumated  cause  cff  action  against  the  dntwaii^ 
without  presenting  the  hill  ag^  ibr  pajaient»  notwithstani* . 
ing  the  acceptance  M^nv  jirotest  Siieh  acceptance  is  mm 
Hko  an  orighuil  acceptance.;  it  proibahly  imposed  duty  of 
waiting,  but  did  not  destroy  the  right  of  action  already  al> 
tached ;  h  was  simply  a  collateral  secority. 

If  the  presentation  of  the  bill  to  the  drawees  for  payment 
was  under  the  drcumstances  of  the  case  necessary,  the  protest 
in  London  was  equivalent  to  such  presentation.  Laches  is  not 
imputable  to  the  plaintiffs  ;  due  diligence  was  used  on  their 
part,  and  but  for  the  accident  or  oversight  in  the  post  office 
at  Liverpool,  the  bill  would  have  been  duly  presented  for 
payment  on  the  day  it  fell  due.  The  general  rule  is  thnt  dxc 
diligence  shall  be  used  by  the  holder,  but  if  by  accident  or  eir- 
cumstanrps  over  which  he  has  no  control,  a  bill  is  not  pre- 
sented until  after  the  lapse  of  the  day  of  pa)rment,  he  loses 
not  his  remedy.  (Molloy,  b.  2,  ch.  10,  §  27.  See  al«!o  7  Mass, 
T?.  48.'^.)  Where  a  bill  drawn  on  Leghorn  was  not  presented 
in  due  time,  owing  to  the  political  state  of  the  country,  which 
rendered  it  impos^ble  to  present  it,  it  was  held  that  tne  doe 
presentment  of  a  bill  necessarily  implied  an  exception  in  fa- 
Tor  of  those  unvoidable  accidents  which  must  prevent  the 
party  from  doiiig  it  within  the  regular  time.   (3  Smith's 

D.  B.  Ogden,  for  defendants.  Whatever  right  of  action 
existed  was  waived  by  the  acceptance  supra  protest.  Tiie 
holders  were  not  obliged  to  take  such  acceptance,  (Chitty  on 
Bilk,  242,  citing  2  Campb.  N.  P.  447  ;)  but  having  elected  to 
reoe've  it,  they  were  bound  to  treat  it  as  an  accepted  bill,  and 
accepted  too  in  the  terms  impoeed  by  the  acceptors.  If  a  biU 
is  not  present  when  (due,  the  acoeplor  ia  dischaiged.  The 
niail  acddent  is  no  eieuseb  '  Why  waa  not  the  biU  Tetnnsd 
in  London?  why  was  it  sent  to  LiTerpool?  Itistfae&idt 
of  the  partieathemtelves  that  it  wasnot  duly  presented.  Had 
it  been  presentod,  the  probabBity  is  it  would  have  been  paid, 
as  the  only  answer  given  was,  that  it  was  not  presented  in 
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^kmuid,  and  takii«  a  GolUtand  teouiity  t  The  party  has  a 
ciimiilalive  renwdy*  Tbere  Is  no  case  and  no  principle  to 
support  the  doctrine  that  aa  acceptance  supra  protest  de- 
stroys the  rigte  oi  action  witii^  on  noMcceplance  and 
notioe.  The  plaiotii&  were  not  boond  to  keep  the  hill  in 
London;  It  is  a  new  priociple  of  coaimerdal  law,  that  a  bill 
most  be  retained  in  the  place  of  acceptance.  BilU  of  ex« 
change,  and  pariiciihirly  after  acccpLaiice,  axe  mteoded  to  be 
negotiable  and  transierrable. 

# 

By  the  Court,  Savaqe.  Ch.  J.  Where  a  bill  is  accepted 
supra  protest^  the  holder  must  demand  pa)  incnf,  and  if  refu- 
sed, notice  of  such  refusal  must  hQ  given.  Such  acceptance 
is  a  conditional  engagement ;  and  to  render  such  acceptor 
nljsoliitt'ly  liable,  the  bill  must  be  duly  presented  for  pay- 
ment to  the  drawee,  and  protested  in  case  of  refusal.  (Chit- 
ty  on  Bills,  242.  16  East,  391.)  The  above  authorities  say 
the  payment  must  be  demanded  of  the  drawees  ;  but  if  the 
bill  is  payable  at  a  particular  place,  pnymc-nt  innst  be  de- 
manded at  that  place.  In  this  case  the  only  real  question  is, 
whether  the  bolder  is  excused  by  reason  of  the  mistake  in  the 
post  office  at  Liverpool,  from  not  making  demand  in  season. 
It  )s  proved  in  this  case  that  the  drawees  wore  hankn^>t  when 
the  bill  was  drawn,  and  had  no  funds  of  the  drawen  at  that 
time  or  since,  and  that  at  no  time  would  they  have  accepted 
or  paid  the  bill.  It  does  not  appear,  however,  that  the  bill 
would  not  have  been  paid  hy  the  acceptors  bad  it  been  rpga* 
kurly  demanded.  In  the  case  c^PaHena  v.  Tsvmleyt  (2  SmiAu 
988,)  a  hill  diawn  on  Leghomt  doe  the  10th  September^ 
1800,  was  not  demanded  till  the  81st  Deoemher;  Leghorn 
beiiig  then  occupied  hy  tiie  enemy,  or  in  some  sncfa  critieal 
sitoation  it  was  imposBible  to  present  it  In  season.  The 
plaintiff  had  a  verdict,  which  the  court  refused  to  set  aside. 
Lord  Ellenborough  saying,  •'Duly  presented,  is  presented 
according  to  the  custom  of  merchants,  which  necessarily  im- 
plies an  exception  m  fiivor  of  those  unavoidahle  accidents 
which  must  prevent  the  party  from  doii^  it  within  the  regu- 
lar time and  it  was  left  to  the  jury  to  say  whether,  from 
Xhe  situation  of  the  country,  it  was  impossible  for  the  f\wae 
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AtBAxI^^  Wio  preaeat  Hin dnetinie.  IMfctti^  preMMS  iiiVsM  of 
Juuiu7,ia».  mpitnibU^f  but  Uni  case  preients  no  impoMibffity,  if  doo 

^"^^^  diligence  hod  been  wed.  The  pIftiniMi  AooM  oat  liave  lent 
Tm  dteiharf.      bill  to  Liverpool  at  aTl,  It  is  tnie,  that  after  the  letter 

containing  it  had  been  left  at  Liverpool,  on  the  10th  Novem- 
ber, it  could  not  have  reached  London  in  season  ;  but  it  was 
the  fault  of  the  pluiiililTs  to  have  parted  with  the  bill  in  the 
manner  they  did.  Instead  of  sending  it  to  Liverpool,  tliey 
should  have  sent  it  to  London,  and  then  it  would  have  been 
in  season,  and  probably  would  have  been  paid.  '  ' 

I  am  of  opinion  that,  by  the  law  merchant,  payment  should 
have  been  demanded  in  London  on  the  1*2 th  of  November; 
and  that  not  having  been  done,  and  there  being  no  impossi- 
bility to  prevent  it  but  what  is  attributable  to  the  want  of  due 
diligence  on  the  part  of  the  holders,  the  defendants  are  kgal^ 
discharged,  and  are  entitled  to  judgment  ;  ^  , 


Sroiir  Of.  Yam  CcftaeLun* 

AdeeUmtion  Ebbo%  fipom  the  Oooodi^  common  pleas.  Slolp  aiMa.; 
court,  ^^We.^iui  Corthind  before  a  jostioe  and  obtained  a  judgment  Van  > 
A*    phiniir  Cortland  appealed  to  the  Onondaca  common  pleas.   The  jus- 

book  account  tice  made  a  return  of  the  proceedings  and  judgment  m  the 

fm«r«%,  and  .cause,  in  which  he  staled  ihe  issue  as  follows  :  The  plaintiff 
at  tne  same  •* 

time  ezhibiua  declared  on  a  hook  account  gcncralh/  and  failure  on  contract; 
^nnntof itfUui  ^®  defendant  pleaded  the  genera!  issue,  failure  on  contract, 
Ja  good;  and  monies  had  and  received  and  ihnt  issue  beini:  ihtrcupon 
'55nce''riio'Sd  j^i^^d,  the  defendant  demanded  that  the  cause  should  be  tried 
dLft  H^^^  ^Y.^  P^y^  On  the  trial  in  the  common  pleas,  the 

oI?i9?Jl  Pr^*^^^  P""*^*^*^^^'^  on  account  of  22  items,  and  offered  to 
hibjted  was  re-  prove  tlie  same.    The  evidence  was  objected  to  by  the  de- 
jiistirr      flu*fendaiit,  on  the  ground  that  the  declaration  w^as  insufficient 
'''^wJjJLS;      ^^^^^  piirpof^e,  and  the  court  snstained  the  objection.  The 
it  ^a.-TViotTr  plaintitf  tlien  offered  to  prove  that  the  paper  containing  the 
to  th»  said  items  was  produced  to  and  left  with  the  justice  at  the, 
time  of  the  {liaintifTs  declarii^  in  the  cause,  and  at  the  joift*  ; 
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IksMo,  to  lift  aoBonon  ptea«,  aad  tiuit  it  ^vuiled  tfasro^HMi  \  ^ 
IriMi  'viidMOt       «]ta  objeeted  to,  wid  refintd  to  be  !«• 

«etved  by  the  com.  After  th6  ofier  of  fnther  tectimoiiy,  ^ 
which  was  also  rejected,  the  plaintiff  wais  Doosuited. 

K  A  JMtti  Ibr  plfcirtar  ift  6to; 
B.  i)l(itAf  iV<Keoit,  for  defendant 

By  Ae  Court,  I^uthAbland,  J.  The  account  which  di6 
jlaintiff  betow  ekiubiteit  to  and  Uft  in^th  the  justice  «it  the 
time  of  dedaripg  and  jouuni^  issue,  must  be  considered  a  part 
of  the  declaration.  The  case  of  Ehd  SmJ^k^  (3  Gaines^ 
187,)  is  a  direct  authority  to  this  point  It  is  not  denied  if  it 
had  been  attached  to  or  incorporated  m  the  dechratioo,  that 
It  would  have  been  sufficiently  precise.  But  it  is  said 
(hat  the  justice  an  his  return  states  that  the  '*p2Btal(^  dl»- 
43mti  OK  ftoojfc  iieeoiiii<  generdOy  wnd  failure  in  eonirmt 
and  that  it  is  contradicting  the  return  to  shew  that  at  the 
same  time  he  delivered  an  account  to  the  jusuce,  which,  in 
judgmciit  of  law,  became  a  part  of  the  declaratiuu.  The  jus- 
tice states  in  his  return  that  he  makes  return  of  the  proceed- 
ings  aad  judgrnt  iit  bclore  him ;  and  a  i none  the  pmpers  re- 
turned and  filed  by  him  in  this  account,  though  it  was  not 
fastened  to  tlie  return  itself.  The  plaintiff  olibred  tu  prove 
these  facts,  and  to  substantiate  the  account  by  proof;  this 
evidence  was  rejected  by  the  court.  The  plainutf  was  pro- 
hibited from  proving  that  the  account  was  dehvered  to  the 
Justice  at  the  time  of  dedari^g,  and  wasretumed  and  filed  by 
lilm  in  the  court  of  comiDon  pleas ;  and  having  nyected  that 
4mdence,  proof  of  the  items  of  the  aooount  was  rejected  be* 
cause  the  declaration  was  too  vague  to  admit  it,  and  the 
pUdntiflr  was  nonsuited.  The  account  was  a  part  of  the  pro- 
ceedhigs  returned  by  the  justice,  and  the  plaintiff  wis  ebti- 
IM  to  the  benefit  of  the  fiiiet  of  its  haviqg  been  retwnad  by 
liim:  the  l^sl  conolusion  from  tint  fectis,  that  it  was  a  part 
of  the  pUuntiff 's  dedaxation.  This^  in  no  respect,  ccnUradaCtS 
ikm  feCunu  Suppose  the  justkae  shodd  return  that  the 
plaiotiff  man  action befim him deelavsd in  wiua^nip  mAt 
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ALBANY,  oul  sttli^g      tiling  Slave,  aod  iImM 
J»|>^^  taMd  dibUunlioii  in  Mmpdt  batweeo  UietimB  ptrtiM 

McKoon  on  be  a  <k»dbt  that  liiit  would  properly  be  eeeiiitted 
a  deelantm?  Whether  ilivMMlneUy  alte^ 
tam,  or  the  papan  wece  all  put  iole  a  bundle  and  filed,'oan* 
not  bo  material ;  they  aie  ths  proceedings  befixe  the  jutioe 
letomed  by  hhn.  The  oaae  of  Bowdltdk  MCtftury,  (9 
Johns.  R.  366,)  would  seem  to  shew  that  the  general  form 
of  dcclaiiag/or  a  book  account,  without  any  specification,  was 
good.  (See,  also,  3  John.  R.  436.)  On  the  otlier  gruuiid, 
however,  I  think  the  judgment  should  be  reversed,  and  a  ve- 
nire de  novo  awarded  to  Onondaga  common  picas. 


McKfON  vs,  Cabektt. 


MutBdiut     Lrhur  irom  the  New-\ork  comm  »n  iilens.    The  action 

assurapBit  isthe  ,  i  i     i      ««■  ¥r 

pni^iona  of  ^he  comrrK^ii  pleas  was  assumpsit,  brought  by  McHecrn 
MtMm  for  *Im  affainst  Calierlv  to  recover  $200  deposited  in  the  hands  of 

recovery       of  .  .  *  .  _ 


monej  from  a  the  latter  as  the  stake  holder  of  a  bet  onB  trotung  match  of 

■CiJw  hoUvof  fioj^g  made  iin  hv  McKeon  and  one  Lane.  The  trotting 
a  bet  on  a  trot*  '     •  .  . 

ingmatch.      took  place;  McKoon  was  the  loser;  and  beinL-;  (iissatisfied 

majbe  ma^  ^^^^^^        maimer  in  which  the  trial  of  speed  had  been  con- 
tained, aitiitf  ducted,  he  gave  notice  to  Cab^rty,  the  stake  holder,  not  to 
to*iact**^tod  P*y       ^®  money  to  the  winner,  before  he  did  pey  it  over, 
as  the  agent  of  Qn  the  trill  of  the  cause,  it  appeared  that  other  persons  be- 
taf  tfMbat.    sides  McKeon  had  contributed  in  making  up  the  purse ;  fat 
this  cause,  and  because  the  action,  if  any,  should  have  been 
deht  and  not  asMumpsU,  the  defendant  moved  that  the  plaindir 
be  nonsuited.  The  motion  preyailed  on  the  first  groond 
talcen  by  the  defendant 

D,  Chakam,  for  plaintiff  in  error.  The  action  was  prop- 
erly brought  Had  the  plaintiff  acted  wholly  as  the  agent  of 
others,  he  might  have  sustained  a  suit  in  his  own  name.  (18 
Johns.  R.  88.) 

The  contract  upon  which  .the  money  was  put  into  ths 
hands  of  the  defendant  beiiig  avoided  by  statute,  he  holds  it 
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without  consideration,  and  is  liable  to  the  parties  for  monies  albany, 
hdd  and  received.  A  riglil  of  action  is  given  by  statute '"•"y**^^ 
against  both  winner  and  stake  holder:  the  form  of  action 
against  the  winner  is  prescribed,  viz.  debt^  but  no  fornri  of  ac- 
tion is  given  against  the  stake  holden  ;  consequently  he  is  left 
to  his  common  law  remedy,  adapting  his  action  to  his  ( ase, 
(1  R.  L.  223,  §  5.  id.  163,  §  2  and  3.  2  T.  R.  531.  1  Bos. 
&  Pul,  3  and  396.  1  Dallas'  R.  245.)  This  form  of  ac- 
tion has  been  sustained.  (10  Johns.  R.  468,  7  Cowen»  486. 
See,  also,  6  Cowen,  297.) 


/.  IZ.  Whiiing,  for  defeodant 


By  the  Courtf  Savage,  Ch.  J.  la  Yates  v.  Foot,  (12 
JobfMt  R'  1>)  it  was  decided  that  when  money  is  deposited  by 
an  agent  in  the  hands  of  a  stake  holder  upon  a  bet,  the  action 
"Was  property  broogfat  by  the  prindpa]  against  the  slake  hold- 
er;  and  it  ivas  aho  decided  in  that  case  that  no  action  fies  to 
recover  from  the  stake  holder  money  deposited  upon  an  ille- 
gal  wager.  This  was  a  dedaion  of  the  common  law  question 
and  has  no  relation  to  the  cases  of  gaming  and  hone  racing 
arising  under  the  statutes  on  those  subjects.  The  ffth  sec- 
tion of  the  act  to  prevent  horse  racing  makes  every  contract 
relatmg  to  any  bet  or  any  race  or  gaming  of  any  kind  void, 
and  gives  to  any  person  who  has  paid  any  money  upon  the  iS" 
sue  or  event  of  any  race  or  game  the  same  remedy  to  recov- 
er it  back  as  is  provided  by  the  second  and  third  sections  of 
the  act  to  prevent  cxces^^ive  gaming.  The  second  section  of 
that  act  gives  a  remedy  to  the  injured  party  by  action  oi  debt 
against  the  winner,  if  brought  within  three  months. 

In  Simmona  v.  Borland,  (10  Johns.  R.  468,)  and  Allen  v. 
Ekie,  (7  Cowen,  496,)  it  was  held  that  under  the  nnt  to  pre- 
vent h'  trsi-  rnring,  the  action  lies  against  the  stake  holder  ; 
but  the  statute  remedy  should  be  pursued,  which  is  an  action 
of  debt.  This  ohior-tion  is  supposed  to  be  technical ;  but 
without  the  aid  of  the  statute,  no  action  at  all  would  lie.  The 
statute  remedy  must  therefore  be  pursued  in  form  as  well  as 
substance.  In  Haywood  v.  Sheldon,  (13  Johns.  R.  88,)  it  was 
held  that  an  action  was  well  brought  by  an  agent  who  makes 
a  bet  for  others.  On  the  supposition,  thereforei  that  the  ac- 
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34.Ta«  apd  Toi.ii&  vs,  Aut^TiN^  and  ^a|§^^. 

Interest  may  Thih  Was  an  action  of  debt,  tried  at  the  New- York  circuit 
collected**"  March,  1826,  before  the  ^pn.  Wuaiam  A.  Duaft,  then 
action  of  debt  one  of  the  circuit  judges. 

andChere^'tii     The  declaration  contained  tiiree  counts :  1.  On  a  judgment 
nnS^ed^   on  ^  *^sumpsit,  in  favor  of  the  plaintiffs  agamst  the  defendants, 
eontnict,     it  for  $481,41,  obtained  in  the  term  of  August,  1804;  %  Oa 
•iitilS^^^  aaother  judgmeftt  in  assumpsit,  of  the  same  term,  for 
its  fcvj  upon  1^7 ;  3.  A  count  for  iiUereH  upoa  mMi  for  the  forbearance 
executioo.     ^£  divefs  lai^  swns  of  mooey  before  then  lent  s^d  advaiKadr 
and  due  and  owing  by  the  defiNidants  to  tk)^  plaiairtlfc 
forborne  by  the  plaintifis  at  tkfi  fpeaiikl  ifi^lfjace  nnd  request 
«f  llie  di^dapits,  wherebf  #P  afilipn  acprg^  dc^  The  mi 
mi  MameDced  ia  Aqgus^  1894*  mUm  99  yaaxi  afiar  ihe 
NDditioii  ot*  tha  lodsmoiits  dadarad  <id*  Tha  dafeodhuitt 
pleadad  to  tha  two  fiiat  oouats  {layiiiant  and  satiafacjtioPy  and 
to  the  Ibkd  count  ntf  dekf  aod  the  alatuta  of  lin^ijaliona.  To 
the  pleas  of  payment  aod  the  ftalufa  the  plainti A  vepHa^* 

On  the  trial  of  the  aanse  a  verdict  ms  entered  finr  the 
plaintiAby  ooaswt  for  tms^a?  <ip6e,and  $1494^1  (ben^ 
the  amount  of  intenpt  upon  the  judgments)  damages^  by  way 
of  interestt  aohjeot  to  the  opink>n  of  this  court  qn  a  case  to  be 
xnade. 

W,  A,  Seekjfy  for  plaintiis*  A  pljedntiff  hi  entity  to  hi^ 
action  of  debt  on  judgment,  in  wUch  the  inlmet  on  the 

judgment  may  be  recovered  hy  way  of  damages,  (6  Jahns* 
R.  43,  284.   2  Vesey,  jun.  162,  167,  168,  n.    5  Biiiney,  58. 

4  Dallas,  252.  1  Cliilty's  PL  364.  2  id.  181.)  T^e  ac- 
tion is  on  judgments  in  nature  of  specialties,  and  the  statute 
of  limitations  does  not  apply  except  ^9  tp  tb)^  tbu?Ql  P9^^ 
which  may  be  rigarxfisd  as  amrplus«^^ 
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itioM  of  tke  judgments  declared  on,  imknti  wM  not  betofiBd 

upon  executions.  TKe  right  to  do  so  was  given  by  statute 
passod  subsequent  to  the  rendition  of  those  judgments,  viz.  in 
1806.  The  plaintiffs  ought  not  to  permitted  to  recover  more 
than  they  would  iiave  beeii  entitled  to  recover  had  they  re- 
vived those  judgments  by  scire /acuw. 

The  demand  of  the  plaintiffs  should  be  considered  as  a  de- 
mand upon  a  specialty  in  which  interest  is  not  reserved.  In  such 
case  intc?'rc5t  is  not  recoverable  until  after  demand  mads.  (2 
Galiison,  45,  6.)  Interest  is  not  allowed  on  taxation  of  costs 
where  no  delay  has  been  occasioned  by  tlie  defendaiit  ^ 
Caines,  253.)  No  demand  being  shewn,  the  piaintifis  are 
entitled  to  recover  only  from  the  commencement  of  the  suiL 
(15  East,  22S.    1  Campb.  49,  52.) 

The  demand  for  interest  in  tUa  caee  is  in  the  nature  of  a 
wnpfe  contract  debt,  and  not  of  a  specialty.  The  interest  ie 
demanded  in  the  tliird  count  in  consequence  of  the  forbear^ 
anoeofthaplaintifliL  Thtt  count  could  be  mpported  only  liy- 
pioof  of  a  lequeit  to  lbrbear»  or  an  impEed  leqneeL  No 
proof  wu  ofoed*  and  the  implied  reqneit  is  deetroyied  fay 
the  plea  of  the  statute  of  lirnitatbniL  BuD.  N.F.  149  6  T. 
lUlM.  6yaief»21{k  90  Johns.  R.  58S.) 

By  the  Camrt,  Sutherland,  J.  The  act  of  1813,  (1  R.  h,, 
600,)  merely  provides,  that  in  all  executions  to  be  issued  on 
jodgpients  ih^rtafler  to  be  recovered  upon  contracts^  it  shell 
be  lawful  to  direct  the  collection  of  the  interest  on  the  mid 
judgments  fifom  the  time  of  recovering  the  same  until  paid.  It 
is  not  by  vhtue  of  this  act  that  Judgments  carry  interest ;  It 
only  authorises  the  collection  of  it  upon  execution. 

It  cannot  be  contended,  with  any  shew  of  reason  or  an- . 
thority,  that  a  judgment  is  a  debt  not  due  until  a  demand  of 
payment  is  made,  after  the  original  cause  of  action  haa  nol 
only  been  demanded,  but  has  been  prosecuted  to  judgment, 
tlie  highest  evidence  of  debt  known  to  the  law,  and  whidk 
authorizes  the  plaintiff  immeifiately  to  Isiiie  an  eacumloii 

Voi^  ID.  63 
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..ALiiANY,  and  seize  either  the  property  or  the  person  of  the  defendant, 
^uary,  1830.  certainly  savours  somewhat  of  extravagance  to  maintain 
that  the  judgment  is  not  a  debt  due  in  every  possible  sense  of 
tljc  term.  It  is  a  debt  due,  with  interest  from  the  time  of  its 
rendition,  which,  since  the  statute,  may  be  collected  upon  the 
execution,  and  before  the  statute,  could  have  been  recovered 
by  action  of  debt  up  on  the  judgment.  '  * 

It  might  have  been  recovered  under  the  two  first  counts  ;  and 
there  beieg  no  evidence  applicable  to  the  third  count,  we 
have  a  right  to  consider  the  verdict  throughout  as  given  upon 
those  counts.  It  is  then  unquestionably  a  demand  in  the  na- 
ture of  a  specialty,  and  the  statute  of  limitations  does  not 
apply.  , 

.*  •   »  uatiM9Uru%yf  <il     Judgment  for  plaintiff*. 


Otis  vs.  Wood. 


This  was  an  action  of  trover,  tried  at  the  Oneida  circuit  in 
letM  of  per.  April,  18*8,  before  the  Hon.  Nathan  Williams,  one  of  the 
JJf^j^PJ^J^  circuit  judges.  »   "         •  lu-  uivr>-Qiif 

■hall  keep  it  In  April,  1826,  Otis  executed  a  lease  to  one  (roodenoc  of 
^Bmuw^Md  acres  of  land  in  the  town  of  Manlius,  Onondaga  county, 
not  remoTe  it  and  included  in  tlie  lease  a  span  of  mares,  a  cow  and  eight 
rewwwSofroch  sheep,  and  other  personal  property  to  which  specific  prices 
property  by  the  were  attached,  for  the  term  often  years  ;  Goodenoe  to  pay  a 

Jewee  operates  ,  ^  i       i  i       •  • 

aa  a  forfeiture  rent  at  the  rate  of  $30  per  annum,  and  to  have  the  nght,  on 

and  d?Te«u*S  P^y"™^"^^  ^"'^      $400,  to  become  the  owner  of  the 

title  K  that  no  whole  premises  demised.  By  the  terms  of  the  agreement, 
^^Jrty  ^  Goodenoe  was  precluded  from  selling  or  disposing  of  his 
morad remains  term,  and  from  selling  or  disposing  of  the  articles  of  personal 
£  told  by  ex(^  property  specified  in  the  lease,  and  was  bound  to  keep  the  same 
cn^.  on  the  premises ;  and  in  case  of  the  death,  by  accident  or 
thus  'crcmu  otherwise,  pf  the  mares,  cow  or  sheep,  to  replace  them  by 
ie?cmandsoW  ^^^^  ®^  ^  and'value.    On  failure  of  the  condi- 

nnder  an  eze-  tioQs  of  the  lease,  Otis  reserved  the  right  of  re-entry  on  the 
S?toLJel*iSo  prennises,  and  to  seize  and  take  the  personal  property  and 
lenork entitled  dispossess  Goodenoe.    In  September,  1826,  Goodenoe,  by  a 


i^SajntfjUM?  written  instrument,  mortgaged  to  Otis  a  set  of  harness  and 
Bfaintt  the 
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Other  properly  to  secure  ihc  rent  which  had  been  accrued,  ALitANfllf 
and  money  vvliich  had  been  lent  by  him  to  Goodenoe,  the  J""*^.  iw^O. 
nK)rigage  to  be  void  on  payment  of  $70  by  the  1st  January, 
1827.    Ift  October  or  November,  182G,  Otis  removed  from' 
Maulius  to  Herkimer  county,  and  in  December,  1826,  Good- 
enoe also  removed  from  Manlius  and  went  to  reside  at  Vien- 
na in  Oneida  county,  taking  with  him  tlie  mares  let  to  him 
by  the  plaintifli  and  also  tlie  harness  mortgaged  to  the  plain- ,^ 
tiff;  and  within  two  weeks  after  his  removal  the  property  was 
levied  on  by  the  defendant,  a  constable  of  Vienna,  by  virtue 
of  a  justice's  execution  against  Goodenoe,  and  sold  about  the 
1st  April,  1827.    After  the  levy  and  previous  to  the  sale,  the.^ 
plaintiff  and  Goodenoe  requested  a  person  with  whom  the 
mares  were  left  as  receiptor,  to  work  them,  enough  to  pay 
for  their  keepincj. 

'    °  it!  l>j  oil  1 

On  this  state  of  facts  the  defendant  contended  that  tne^ 
agreement  between  Otis  and  Goodenoe  was  a  contract  of.|j 
sale  and  vested  the  property  in  Goodenoe ;  that  the  agree-.^ 
mont  was  fraudulent  as  against  creditors  ;  and  that  the  plain- ^ 
tiff's  right  of  action,  if  any,  did  not  accrue  until  the  expira- 
tion of  the  ten  years.    The  judge  ruled  that  the  instrument 
of  IStli  April,  1820,  was  not  a  contract  of  sale,  but  a  leasOi^,^ 
and  that  a  purchaser  of  the  property  under  process  of  law^ 
would  acquire  tlie  rights  of  the  lessee  ;  that  a  sale  of  the  pro-,^ 
perty  by  operation  of  law  would  not  create  a  forfeiture,  bu|., 
that  the  removal  of  the  mares  from  the  premises  demised 
would  have  had  such  effect,  had  not  the  evidence  warranted 
the  conclusion  which  he  thought  it  did,  that  the  plaintiff  had 
waived  the  forfeiture,  and  that  therefore  the  plaintiff  was  not^^ 
entitled  to  recover  for  the  mares,  but  he  charged  the  jpry  that 
the  plaintiffwas  entitled  to  recover  for  the  harness.    The  jury 
fouoJ  for  the  plaintiff  with  $15  damages,  the  probable  value 
of  the  harness.   A  motion  w^.        pa  the  part  of  the  plain- 
tiff to  set  aside  the  verdict  ,  'i 

A.  Bennett  ^J.  A  Spencer j  for  plaintiffi  .  .  *  r 

G.  C,  BronsoTiy  (attorney  general,)  for  defendant.        •  ' 

By  the  Courts  Savaqe,  Cb.  J.  I  think  the  judge  wai  right 
in  deciding  that  the  contract  of  April,  1826,  was  not  a  sale 
but  a  lease ;  that  thee  ioteroiU  of  a  Josseo^  of  personal  |>roper- 


Google 


500 


CAMEU  IN  THE  flUFRBME  COKKT 

ty  may  be  sold  on  execudoD,  and  that  in  such  case  the  pur- 
chaser stands  in  the  place  of  the  lessee.    (Van  Antwerp  y/ 
Newman,  2  Cowen*  543.)    In  the  case  of  Hurd  v.  West,  (T 
Cowen,  066,  it  was  held,  that  where  sheep  were  let  for  a  spe- 
cified time,  and  the  same  sheep  to  be  returned,  the  title  of  thf* 
lessor  continues  with  the  t\^\m  to  assert  it  when  the  time  ex- 
pires.   In  Marsh  v.  Lawrence,  (4  Cowen,  467,)  it  was  decid-' 
ed  that  a  mortgagor  in  possession  of  a  chattel,  after  foffeitorer  ' 
or  when  the  mortgagee  might  take  possession  at  his  pleasure, ' 
bad  no  interest  which  was  the  subject  of  sale  on  exectitkm ; ' 
and  in  McCracken  v,  Luctf  not  reported,  decided  at  August  * 
tenn  last,  it  was  held,  that  a  mortgagor  of  a  canaT  Wt»  in  pot- ' 
session  and  having  the  right  of  possession  for  a  tinie  oerttdn, ' 
bad  an  inteveit  wbicb  was  tbe  subject  of  sale  ea  ezecutioD:;' 
Tbe  principle  of  tbesa  cases  is^  that  a  person  in  possession ; 
of  a  cbattelt  bavii^  a  right  to  such  possession  Ibr  a  specific 
timeb  has  an  interest  which  majr  be  sold ;  and  when  that  in-^ 
forest  exph-es  the  owner  is  entitled  to  hb  goods  and  may  brii^' 
an  action  ibr  them*  '    *'  '  * 

In  this  case  the  lessee  had  IMiled  ins  interest  in  the  nii^^ 
in  question,  according  to  the  tenns  of  his  contract,  by  remov- 
ing them  from  the  demised  premises.  'Hie  plaintifT,  therefore, 
liad  tbe  same  right  to  the  possession  of  the  animals  which  he 
would  have  had,  if  Goodenoe  had  remained  on  the  premises 
tiU  the  expiration  of  his  lease.  "  ^■'•^ 

It  is  said,  however,  that  the  plaintiif  had  waived  his  right 
to  re-enter  upon  the  possession  of  his  properly  by  acquies- 
cence. I  do  not  pjrceive  any  evidence  of  acquiescence?' 
there  is  no  proof  of  the  pl^iintifi 's  knowledge  of  Goodenoe's 
removal  with  the  property  from  the  demised  premises  previ- 
ous to  the  levy  by  the  defendant.  But  if  there  was  such  evi- 
dence, according  to  the  case  of  Marsh  v.  Lawrence,  the 
plaintiff  waived  no  right  by  leaving  the  property  in  the  haml^^ 
of  the  lessee.  So  long  as  he  had  a  right  to  the  possession 
which  he  might  enforce  at  pleasnre,  (2  Wendeil»  475,)  the 

Jip»  Jlid  ao  inteiest  in  the  mares  which  was  the  i«b)ect  af 

> 

A  niBW  trial  should  be  granted. 
'  >  >n  or  ixm^ABf  -tiiic 
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CASES 

'  ARGUED  AND  DSTKRMlNfiD 
IN  THK 

TUB  COURT  FOR  THE  TRIAL  OF  IMFF^ACHMENTS 

AZTD  THS 

CORRECTION  OF  ERRORS 

0P  THS 

STATE  OF  NEW-YORK, 


Affwd  ia  the  ■•wioo  of  the  Court  hoUen  ia  September  and  Ovt^iTi 
im,  ud  determined  in  Defember  of  toe  Muau  jw. 


M£MB£RS  OF  TfiE  COURT, 


REUBEN  H.  WALWORTH,  Chancelivr. 


JOHN  8AVAGE.   CkUf  Ju»Uc0,  i    j     .  . 
J^COB  SUTHERLAND,  J  sUllJll  cl^t 


SENATORS. 


JOSHUA  SMITil, 
JOHN  1.  8CUENCK, 

■BOOMS  MntWPb 

PETER  R.  LIVINGSTON, 
BEN^AMIji  WOODWARD, 

nam  mnumJ 

ionS  M»CARTY, 
MUi3£S  WARREN, 

JOHN  L.  ViELB, 

DtIN  CAN  H'MARTIir.  Jm 

FIFTH  OliTAlOT. 

CHARLES  STEBBlNS.t 
TMOMAir  nffO0| 

■tXm  DUTHICT. 

PKTBE  HAOBI. 

THOMAB  d.  watbrmam; 


nuilAN  BARTp 
r    WILUAM  If .  OLIVER, 

BTHAN  B.  ALLEN, 

«BOR0B  a  BouoaroK. 


STEPHEN  ALLEN. 


WALKER  TODD, 
bAMUEL  REXFORD. 

LEWIS  EATON. 


REUBEN  SAND FORD, 
JOBH  ITLBAN,  Jo*. 


NATHANIEL  S.  BENTQIf, 


ORATTAir  H.  Wl 
JOmTF.  flUBBASa 

GBORiGB  B.  THROOP. 
HIRAM  F.  MATBBB. 

TIMOTEY  H.  PORTBR. 
MOSBB  HATDBN. 


*RoMRT  BooAum, «  MBtlor  ftmB  Um  fim  diilri«t,  and  AiuKora  L.  Jokbam,  % 

tho  third  diftriot,  reaigned  their  •Ml*  M  MMBbflt     IIm  MMI*  pMfiMft  to  tk»  tH- 

•f  thb  ooart  ia  September,  lb29. 


tTba  limitanant  goreroor,  Einm  T.  Th»oop,  who  m  tx  •Jicu  prMtdeot  of  Um  mmU 
tad  a  OMMtttarat  Mmterof  tlilt  oonrt,  haTing  aamiiMd  Um  diiliw«f  Um  cfie*  of  gmww 
of  Um  Btato,  in  eosMquence  of  the  reugnation  of  the  governor,  Maktih  Ya)«  Biizh,  on 
luf  apnoiiitiBUt  M  Moceur/  of  aUte  of  the  United  £uiea,  Uuauu  Stubuo,  m  aemtor 
ftoBUw Mh  dtatfftet,  wm  abowa  ptMideBt  of  Uio  Muto  sro  Um,  Mridiiallht 
■iMlmcf  thb<tMti>1liflM^ir,  OalihMMd Hmiiihir, 
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HALSBt  ftoAtfBfl,  imiileSEuied  with  others,  appellanU,  and  8nh 
utt  Rtmiiui  and  othen  rt^Hmdentt, 

A  d«viM  to  A.  B.  for  and  dunng  his  iMturai  life,  aad  afUu  his  decease  to  tht 
Mdn»^fV»Mlf  lmBfvil9beg9tt«n,  foUoved  bj  an  kahendtm  elmMse  to  hav« 
sad  to  hold  iiiilo  tha  aaid  A.  B.liw  and  dniiBf  1^ 

ABOaaae  I*  U*  k*in  kia  body  lawfully  begritten  ttd  their  hebs  and  aangni 
forever,  g^es  a  life  Mrtcte  to  A.  B.  and  a  rtntaindet  in  fee  to  hia  childieii. 

it  is  ndt  competent  to  a  rcnrt  «f  rbancarjr  to  set  aaidfe  a  will  or  <?odipil  as  to 
,  real  «^te  on  the  ground  of  fraud  or  iacompetencj  of  th«  tti»taUir  ;  tho  quer. 

tion  fboold  be  daiemiiniod  in  a  court  of  law  on  an  issue  from  chancery  of 
'.  «MnttMliim.  ItiiathtfiriMaslbtldDofperwttalMtete. 
tka  taawiMr,  hy  wrtaa    Ma  dBoi»  brtoiMM  »  IraMt*  Ibrlhs  dMflMW  aad 
■  cftdllora  of  the  toittator,  when  it  ia  ascertained  that  tfie  personaJ  property  of 

4be  estate  i«  insufficient  to  pay  thf*  debts  of  the  testator;  and  in  Ruch  case  it 

will  noi  be  i^H  rtnitted  that  he  sell  the  rvai  estate  of  the  testator  under  ajudg* 

men!  held  by  hun,  and  himself  bec<mie  the  purchaser. 
!lL  te.'bMHttd  by  tte  iriMttte  oT  Hnritotioai  ia  1h»  life 

.Ml.  An  execdtof  taa  m  I%fat  to  Wlila  Ut  auch  a  demand  due  to  him  per, 
aoi^ly,  notwithntandini!;  «  jtrnvifiion  in  the  will  far  ths  pajOMftt  tt  oU  Jmti 
d'ht/»,  and  thai  even  in  a  case  of  parent  and  child. 
Personal  property  Bpccifically  befjueathed  to  the  toid^tt  of  the  testator  must 
Reapplied  to  the  payment  of  tteid«illl«ftt»  WMMat  IW  dWiMd  hf 
tlw  win  cm  bo  oMdo  ohoifsddo.  ypiMtf  %wtaa  9^mm  diclwHi—.y 
^Ua  imaifiiilalinM  of  intentioB  will  oaoamto  tho  ifplieotiaa  of  tho  fit. 
ooatl  ortatiB^  oadooot  the«hai|8  vqpan  dia  laally. 

Appeal  from  chancery.  The  respondents  filed  their  bill 
in  chancery  to  vacate  a  sale  of  lands  procured  by  the  appei- 
knt*  fialsey  Rogers,  under  a  judgment  of  which  he  wag  the 
assignee,  obtained  originally  against  Thomas  Rogers,  senior* 
(the  father  of  Halsey  Rogers  and  the  grandfather  of  the  te- 
spoodento,)  under  whom  the  Mponxlents  claimed  as  devisees. 

In  IMI»  Thomas  Rogent  tador,  made  his  last  will  and  tes- 
tament, l»y  which  lie  ontered,  tint,  all  his  JkjI  and  fu- 
BBrd  chtigei  to  he  pahl  $  wtiond,!ledhti9ed  to  Ilia  wife,  Atil> 
gail  tbigers,  dnring  her  natimt  !Me,  75  of  lantf,  md 
gave  Bi^  beqaeadied  1o  lier  ill  hb  homehold  furniture^  he- 
fidee  lundiy  tens  of  personal  property ;  Ihipd,  he  made  a 
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ALBANY  devise  of  a  lot  of  land  of  100  acres  in  these  words :  "  I  give,  de- 
vise and  bequeath  unto  my  son,  Thomas  Rogers,  junior,  for  and 
during  his  natural  life,  and  to  the  children  oi  his  body  lawfully 
begotten,  after  his  decease,  all  that  certain  piece  or  parcel  of 
land,  &c.  (particularly  describing  it,)  to  have  and  to  hold 
the  said  last  mentioned  premises  unto  my  said  son,  Thomas 
Rogers,  junior,  for  and  during  his  natural  life,  and  after  his 
decease,  to  the  heirs  of  his  body  lawfully  begotten,  and  their 
heirs  and  assigns  forever and  after  several  other  specific 
devises  of  real  estate  to  his  other  children,  and  feveral  be- 
quests of  personal  property,  be  gave  the  residuum  to  three 
sons  and  four  daughters,  to  be  equally  divided  between  them 
share  and  share  alike.  Thomas  R0gerStjunior,dM  mtestate 
in  1605,  leaving  three  children,  two  of  whom  arc  the  repond- 
ents  in  this  caose.  On  17th  Aqgust,  1816^  Thmmu^Rf^erSt 
smisr,  made  a  oodicQ  to  his  will,  If  which  he  ipadfjji^ps*^ 
alterations  as  to  the  dispositioii  of  hb  property,  not,  bowmr, 
aflbcting  the  property  devised  to  his  son,  Thoinas  ftogen, 
junior,  otherwise  than  by  giving  authority  to  Halsey  Rog^ 
whom  he  thereby  created  sok  eiecutor  of  Us  widt.  to,|eQ  and 
dispose  of  so  mcich  of  his  real  estate  as  would  be  Baopssaiy 
for  the  payment  of  Ins  debts.  By  this  codicfl  he  ral'bidlNiB 
appointment  of  A.  Doty  and  T.  Littlefield,  DVhdln  lie  hinSt^ 
pointed  jcnntJy  with  Halsey  Rogers,  executors  of  his  wiO  made 
in  1808.  Three  days  after  making  the  codicil,  the  testier, 
Thomas  Rogers,  senior,  died.  «^*f*^ 

Halsey  Rogers,  as  sole  executor  of  the  testator,  proved  the 
will  and  codicil,  and  made  an  inventory  of  the  personal  es- 
tate, amounting  to  the  sum  of  81454,12;  part  of  which  be 
sold  at  public  auction,  and  applied  the  proceeds,  viz.  8509, 
to  the  payment  of  the  debts  of  the  testator ;  another  por- 
tion, amounting  to  8703,16,  he  permitted  his  mother,  the 
widow  of  the  testator,  to  retain  in  her  possession,  and  the 
residue  remains  unaccounted  for.  In  1820,  Halsey  Rogers 
procured  to  be  revived  a  judgment  against  Thomas  Rogers, 
•emor,  docketed  the  26th  January,  1814,  rendered  on  a  bond 
beni^g  the  date  the  20th  December,  1800,  conditioned  for  the 
pajrment  of  the  sum  of  88000,  with  annual  interest,  ezeco^ 
ed  by  Thomas  Rogers,  senior,  to  James  Rqgers,  and  assign- 
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6d  tQ  1813,  by  tho  exacoton  of  fjhe  obUgoe,  to  Hala^  Ro- 
gers, who  purchaied  the  same  and  procsiired  an  aidgDmeot 
thefBof  to  Idmself,  at  the  reqiieat  of  hie  huher  Thomas  Ro- 
gers, senior.  After  the  revival  of  the  judgment,  he  caused 
an  execution  to  be  issued  thereon,  and  sold  all  the  real  Cf- 
ta^  whereof  his  father  died  s(  ist  d,  t  xccpt  the  lot  devised  to 
his  mother,  and  bucaine  hitnself  the  purcliaser  therieof  for 
$2270.  The  true  value  of  the  laods  thus  sold  was  not  less 
than  $9000. 

In  1822,  the  respondents  filed  their  bill,  the  appellant  put 
in  his  answer  and  proofs  were  taken,  much  of  which  went 
to  the  competency  of  the  testator  to  devise  at  tlie  making  of 
the  codicil ;  the  balance  of  testimony  is  against  his  compe- 
tency, and  although  no  direct  adjudication  was  made  upon 
the  point  in  the  court  of  chancery,  the  codicil  was  treated 
as  V(Nd.  In  August,  182^  after  hearing  upon  bill,  answer 
and  proofs.  Chancellor  SANoraaoy  (I  Hopkins'  Ch.  R.  615^ 
declared  the  sale  of  the  real  estate  of  Thomas  Rogeni»  sen- 
ior* to  be  illegal  and  void,  aixl  ordered  ao  acooant  to  be  tak- 
en between  the  estate  of  Thomas.  Rogers^  seniort  and  Hal- 
sey  Rogers*  chaiging  the  latter  with  all  the  personal  eslale 
and  crediting  hhn  with  all  legal  and  just  demands*  dec  and 
also  ordering  an  account  between  the  complainants  and  Hat 
sey  Rogers  as  to  the  rents  and  profits  of  the  lot  devised'  lo 
Thomas  Rogers,  junior,  and  as  to  timber  alleged  to  have 
been  eat  and  carried  away  firom  the  seme.  Accounts  were 
accordingly  stated  by  a  master.  In  stating  the  account  of 
debts  due  from  the  testator  at  thre  time  of  his  decease,  and  of 
payments  made  by  the  executor,  including  claims  of  the  ex- 
ecutor himself  against  the  testator,  the  master  reported  a  bal- 
ance to  bf'  duo  to  the  executor  of  84263,22,  but  he  rejected 
three  promissory  notes,  drawn  by  the  testator,  payable  to  the 
executor,  dated,  two  in  1805  and  one  in  1809,  amounting 
together  to  the  sum  of  $311,44,  on  the  ground  that  they 
were  barred  by  the  statute  of  limitations ;  and  he  certified 
the  amount  of  the  rents  and  profits  received  and  the  value  of 
the  timber  cut  and  carried  away  by  Ualsey  Rogers  from  the 
lot  devised  to  Thomas  Rogen,  junior,  to  be  t628;2&  To 
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ALT^  AKY*  the  maiter'i  raport  in  those  partioiibrs,  to  ^t,  the  i^^Jectiilg 
the  t»tei  and  oertUjiiig  the  lait  mentioned  amount  m  well 
as  in  other  feepects,  exoepcioos  were  taken  by  the  appel« 
hmt,  which  were  aigued  before  Chancellor  JoiiEe.  The  ex» 
eeptiooi  to  the  perticuten  aboTe  stated  were  diimlkwed 
whtlet  others  were  albwed  on  18th  April,  I8S8»  and  the 
report  wee  referred  back  to  the  master  for  correctioD.  The 
report  being  corrected,  the  cause  was  heard  by  ChanoelkNr 
WALWom  in  August,  1898^  who  made  a  final  decree  in 
the  sanrie,  (1  Paige's  Ck  R.  188,)  by  which  it  is  declared 
that  the  personal  property  bequeathed  to  Abigail  Rogers, 
the  widow  of  the  testator,  amounting  to  $708,16,  ought  to 
be  apphed  together  whh  tlie  interest  thereof  from  the  end  of 
'  the  year  after  the  death  of  ihe  testalur,  to  the  payment  of  the 
judgment  which  the  appellant,  Halsey  Rogers,  holds  against 
the  estate  of  the  testator,  and  a  decree  is  made  accordingly  »* 
and  it  is  further  decreed,  that  if  after  deducung  that  sum  and 
the  procor  ds  of  certain  lands  which  (descended  to  the  heirs  of 
Thomas  Rogers,  senior,  a  balance  shall  still  he  «?tiH  left  due  to 
Haisey  Rogers  on  the  judgment  held  by  him,  that  an  appor- 
tionment be  made  of  such  balance  among  the  lands  specifical- 
ly devised  by  the  testator,  charging  the  lands  deviaed  to 
Thomas  Rogers,  junior,  with  their  share,  and  crediting  such 
lands  with  the  amount  reported  to  be  due  for  rents,  dec.  and 
ordering  the  appellant,  Halsey  Rogers,  to  pay  the  coats  of 
the.fuit  to  be^taxed.  From  this  decree  and  the  decrees  pie* 
Irionsly  made  In  the  cause  the  defendsnt  hebw  appealed. 

/.  Larmng  4*  ^*  ^*  Broatoa,  (attorney  general,)  for  the 
appellants. 

X».  Wait  ^  S.  A.  Foot,  for  the  respondents. 

The  points  raised  for  the  appellants  and  argued  by  die 

counsel  were  the  following :  1.  That  the  sale  under  the 
judgment  held  by  Haisey  Rogers  as  assignee  of  the  real  es- 
tate and  the  purchase  of  the  same  by  him  was  not  illegal,  nor 
a  violation  ot  his  duty  as  executor  of  the  last  wiii  and  testa- 
ment of  Thomas  Rogers,  senior. 

2.  That  the  decree  of  Chancellor  Joxes,  disallowing  the 
exceptions  to  the  master's  report,  is  erroneous ;  ^rst,  because 
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the  0tetiil»  of  limiCBtions  oaght  not  to  bave  been  ailowtod  fts  AiMfv, 
Urtothe  claim  for  the  mUn  get  up  by  the  eiiMwtor  as  dim  ^-^^ 
to  bin ;  and  secan^^  that  the  appellant,  Halsey  Rogers,  ought 
not  to  havo^been  charged  with  the  rents  and  profits,      of  |^ 
the  lot  devrnd  to  Thomas  Rogers,  junior,  because  the  devise 
to  him  lapsed  and  became  void  by  his  death  during  the  li^ 
time  of  the  testator,  Thomas  Rogers,  senior. 

8.  That  the  decree  of  Chancellor  Walworth  is  errone- 
ous ;  first,  in  chargini^r  tiio  appeiiant  Ilalscv  Hogers  with  the 
amount  of  personal  property  specificaiiy  t)equcathed  to  the 
widow ;  and  secondly,  in  decreeu^  costi  against  the  ^ppeUaot 
Halsey  Rogers. 

The  foUowiiig  opkuons  were  delivered : 

B\  Chief  Justice  Savu;k.    The  questions  in  this  casein 
the  natural  order  in  which  they  arise,  are  the  following ; 

1.  Have  the  complauBBota  an  interest  in  the  eetate  of 
Theenas  Rogers,  senior,  deceased,  by  virtue  of  the  special 
devise  to  their  &ther,  Thomas  Rogen*  jonior,  or  as  residuary 
legatees? 

2.  Is  the  oodicU  to  be  ooosiderBd  part  of  the  will  of  Tho- 
mas Rogen,  senior,  deceased  T 

8.  Was  the  sale  by  virtue  of  the  jod^nant  and  eieontion 
Irregular? 

4.  Were  the  promiaiory  notes  referred  to  in  the  exosptioa 
to  the  master's  report  properly  rejected  as  beiiig  barred  by 
the  statute  of  limitations  f 

&  Should  the  appellant  be  held  responsible  hr  tb^  peponal 
property  delivered  to  the  widow  f 

9.  Was  it  equitable  and  just  to  charge  the  appellant  with 
the  costs  of  the  suit  ? 

1.  The  clause  la  the  will  out  of  which  the  In  si  ques- 
tion arises  is  as  follows:  "I  give,  devise  and  bequeath 
unto  my  suii  Thomas  Rogers,  junior,  for  and  during  hi^ 
natural  life  and  to  the  children  of  his  body,  lawfully  ber 
gotten,  after  his  decease,  all  that  certain,  &c."  (describ- 
ing  the  prrmises)"to  have  and  to  hold  ilie  said  last  men- 
tioned premises  unto  my  said  son  Thomas  Rogers,  jun- 
ior, Sor  and  during  his  natural  li£s,  and  alter  his  deceiiset 
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AtBANr,  f»  the  heiis  of  Us  body,  lawftilhr  begotten,  and  to  tbeir  heire 
Dec  iR?9.  ^  ibrever."  What  ealate  is  conTeyed  by  thie  de« 

ykol  and  to  whom  t  Were  the  amwer  to  theae  qneilioBa 
to  be  given  by  pkin  nnaophiitioated  common  lenae,  it  wooM 
be  thii :  that  an  ettate  for  life  Is  given  to  TtKHnas  Rogers, 
jonkMriand  after  his  death  an  estate  in  fee  fo  his  lawfid  chU- 
dfeo.  Such  is  the  apparent  intention  of  the  testator ;  hot  it 
is  not  enou^  to  ascertain  tlie  intention  of  the  testator  as  we 
suppose  it  to  have  existed  ;  we  must  further  enquiret  whetiier 
that  intention  is  agreeable  to  the  rules  of  law  which  have  been 
long  and  well  established,  and  what  k  ihu  legal  import  of  the 
terms  used  by  the  testator. 

It  may  not  be  improper  to  remark  here,  that  by  the  com- 
mon law  there  are  but  two  modes  of  acquiring  title  to  real  es- 
tate, viz.  descent  and  purchase.  Where  a  persr.n  takes  as 
heir  at  law,  hr  is  m  hy  descent;  the  law  cnsts  the  estate  up- 
on him  :it  the  death  of  his  ancestor;  hut  when  he  acquires  ti- 
tle to  land  by  his  own  act  or  agreement,  he  is  a  purchaser ; 
not  that  in  the  common  acceptation  of  the  term  he  has  paid  a 
consideration  for  it,  for  if  it  is  given  to  him  he  is  still,  in  con- 
templation of  law,  a  purchaser.  A  devisee,  who  takes  an  es- 
tate different  from  what  the  law  would  cast  upon  him  as  lieir, 
is  a  purchaser,  and  as  such  was  exempt  from  the  restraints 
imposed  upon  heirs  in  tlieir  minority,  such  as  wardships  and 
the  right  ojf  marriage.  These  are  remnantsof  the  feudal  sys> 
tern  which  have  their  influence  upon  the  conveyances  of  itm 
piesent  day,  and  even  in  this  country,  though  happily  with  the 
system  itsdf  we  have  no  connection.  It  was  perfectly  natn- 
nd  that  during  the  prevalence  of  military  tenures  resmints 
should  be  imposed  upon  devises  of  real  estate;  and  it  was  es- 
tablished as  a  rule  oi  law,  at  least  as  eariy  as  the  98d  Wt, 
about  1561,  that  "Where  the  ancestor,  by  any  gift  or  con- 
veyance, takes  an  estate  of  freehold,  and  in  the  same  gift  or 
conveyance  an  estate  is  limited  either  mediately  or  immedi- 
ately to  his  heirs  in  fee  or  in  tail,  that  always  in  such  cases 
the  words  the  heirs  are  words  of  limitation  of  the  estate,  and 
not  words  of  purchase.**  This  rule  was  established  in  Shel- 
ley's case,  (1  Coke,  04,)  and  has  been  uniformly  adhered  to  in 
England,  and  numerous  cases  are  to  be  fouad  m  the  books 
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w  api^ieftbie  to  dmtes.  (Cruiie,  tit  aS^  DdviK,  ch.  14.)  Id  Albany, 
tlM  ease  of  Perm Bkfte in  tbe  above  dwptor.f  aOttha 
dwtfe  was  nibtlaiitiaUy,  1  give,  devise  and  bequeath  all  the 
Mt  and  letidne  of  my  eetate  to  my  aon  J.  W.  for  the  tennof 
bis  natural  life ;  the  remainder  to  J.  G.  and  his  hein  for  and 
during  the  natural  life  of  my  said  son  J.  W. ;  the  lemainder 
lo  the  heiii  of  the  body  of  my  said  son  J.  W.  lawfolly  begot^ 
ten  or  to  be  begotten,**  &c.  The  testator  had  prepared  this, 
devise  with  a  declaration  that  it  was  his  intention  and  mean- 
ing tlmt  his  heirs  should  not  sell  his  estate  for  a  longer  pcriud 
than  their  own  lives.  The  court  of  king's  bench  decided  that 
J.  W.  took  a  life  estate  only,  and  not  an  estate  tail. 

As  this  case  of  Ferrin  v.  Blake  is  not  found  in  books  of  re- 
ports which  arc  comtnon,  a  more  detailed  account  of  it  may 
be  acceptable.    It  was  twice  argued,  and  was  one  of  the  only 
two  cases  in  which  there  had  been  a  serious  difference  of 
opinion  m  the  court  for  a  period  of  fourteen  years.  The 
judges  delivered  their  opinions  seriatim,  and  occupied  fi.ve 
hours.   Mr*  Justice  Willes  said  there  were  two  questions : 
1.  What  appealed  to  be  the  intention  of  the  testator  ?  2.  Was 
that  intention  agreeable  to  the  ruler  of  law  7   The  intention 
ynm  apparent  from  the  introductory  clause  which  governed 
the  whole  will.   If  he  could  give  an  estate  for  life  to  one 
and  the  inheritance  to  the  heirs  of  the  body  of  the  fint  de* 
viaee^  and  if  his  intention  appeared  to  be  so*  he  should  think 
that  uiteotian  must  control  the  legal  sense  of  the  wovds  kmn 
^the  ho4!f.  The  rule  contended  for,  which  ms  in  Sbelly's 
case,  fwas  pronounced  by  Lord  Coke  upon  a  deed  and  in 
argument ;  and  though  he  should  be  for  adhsring  to  it  in 
•very  case  literally  within  it,  yet  it  must  not  be  extended 
an  meh.    The  maxun  itself  grew  with  feudal  policy,  and 
the  reasons  of  it  were  antiquated.   The  logicians  say,  cessmUe 
causa  cessat  efectus,  and  surely  the  lawer  may  say  I  will 
confine  an  old  rule  williin  its  exact  hounds,  and  extend  is  as 
little  as  possible.    Mr.  Justice  Aston  said,  that  the  luada- 
mental  rule  was  that  the  intention  of  the  testator  was  to  be 
collected  and  allowed,  though  not  e/.prcssed  in  nny  legal  laii- 
guage.    The  inteiuion  was  clear  to  give  an  estate  for  life  ;  and 
wheie  the  intention  is  dear,  it  should  goveriL    He  ad* 
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ALBAFTT,  mitted  the  rule  in  Shelley's  case,  but  it  was  not  to  be  ex- 
tended. The  word  heir^,  Im  said,  was  a  term  of  art ;  it  was 
necessary  in  a  deed,  but  not  in  a  will.  Mr.  Juslice  Yates 
said,  he  allowed  that  in  a  wilJ  free  scope  was  to  be  given  to 
the  intentioji ;  but  the  intention  must  I»c  manitrstly  clear  and 
consistent  with  the  rules  of  law.  After  you  havi-  tixed  the 
iiitontion,  it  thon  becomes  a  question  whether  such  intention 
can  be  executed  consistently  with  the  estahished  rules  of 
law ;  if  it  cannot,  we  had  better  adhere  to  the  law,  aiMi  iet  a 
thousand  testatois'  wills  be  overthrown.  It  had  been  argued 
that  the  intention  of  the  testator  must  be  carried  into  exeoch 
tioD  in  whatever  words  be  ^oold  have  etplained  snoh  inten* 
Cioii»  but  be  oould  not  accede  lo  so  unbounded  a  proposition ; 
that  in  case  of  a  trust  it  was  so,  but  in  case  of  a  legal  devise 
k  will  overthrow  tbe  estaUisbed  law.  He  adhered  to  tba 
rale  in  Sheil/s  ease  i  and  as  to  intention,-  a  wfll  sliall  be  se 
nonstmed  as  to  fulfil  tbe  iaiention  so  fiu>  as  is  oonristeaA 
with  rules  of  law.  In  established  rules  of  contructioo  oon- 
pisted  tbe  safetjr  and  certainty  of  property  ;  and  this  certanty 
eonid  no  ioniger  eiist  than  whilst  courts  adhered  to  tbe  es- 
taUisbed rules  of  construction.  That  expressions  used  in  a 
wilt mnet  have  tbeh*  legal  effect ;  leebnieal  expressiOBf  aretbe 
measures  of  property  in  legal  devises,  and  the  law  having 
fixed  the  meaning  will  not  permit  it  to  be  perverted. 

Shelly^s  case  was  one  of  the  rules  of  construction.  It  had 
its  origin  in  feudal  policy,  and  though  the  reason  had  ceasedf 
it  had  su  lung  been  the  law  of  the  l  uid,  it  must  continue  such 
till  parliament  should  interpose  ;  and  that  it  wa?  equally  ap- 
plicable to  a  will  as  a  deed. 

Lord  Mnnslieid  said,  that  as  the  law  had  allowed  a  free 
comniLinication  of  intention  to  a  testator,  it  would  be  a  strange 
law  to  saw,  "  Now  you  have  communicated  that  intention  so 
as  every  body  understands  what  you  mean  i  but  because  yea 
have  used  a  certain  expression  of  art,  we  will  cross  your  io- 
tenlion,  and  ghre  your  will  a  different  construction  ;  though 
what  yott  meant  to  have  done  is  ^perieetly  legal,  and  the  o^ 
iMson  Ibr  eontrayening  you  is  because  you  have  not  ex* 
ptMMd  youTMlf  like  a  iawer ; "  that  bis  eiaminatkm  of  ibt 
^neslioa  always  convinced  faim  tbat  tbe  legal  intentieii»  wben 
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diMilj  «K|4Biiied*  waB  to  eoiMi«]  the  kg&l  albant, 
art  nnmnly  uttd  by  th*  leitator.  He  agraed  that  the  rule  ^^1^^ 
in  SMjfs  CM  wai  clear  law,  but  ecMdd  not  afieet  thii  qM- 
tun  WheQ  the  testatof^i  kteDtkm  was  dearly  on  the  other 
aide. 

In  the  ktag^s  bench  judgment  was  given  by  ihe  majority  of 
the  cOQf^  that  J.  W.  took  an  eilate  lor  life.  A  writ  of  error 
was  brought  to  the  exchequer  chamber,  where  the  judgment 
of  the  king^s  bench  was  reversed.  All  the  judges  gave  iheir 
opiiii'  iis  aeriatim.  and  there  were  seven  for  reversing  and 
one  (Ch.  J.  De  Grey)  for  affirming.  Mr.  Justice  Black- 
stone  seems  to  have  given  the  leading  opinion,  which  Har- 
grave  has  preserved  entire,  (Har.  Tr.  487.)  I  quote  iVom 
Cruise,  tit  38,  Devise,  ch.  14,  §  69.  He  says,  **  The  great 
and  fundamental  maxim  upon  which  the  construction  of  ev- 
ery devise  must  depend  is,  that  the  intention  of  the  testator 
flhall  be  fully  and  punctually  observed,  so  far  as  the  same  is 
OOMiilent  with  the  established  rule  of  law,  and  no  farther." 
He  goes  on  to  state  that  there  are  tome  rules  of  law  wbioh 
iAfe  gnat  landmarks  of  property,  which  no  testator  can 
tran^greflSt  let  his  intention  le  ever  so  clear — such  as  the 
poweia  incident  to  the  ieveral  Idnda  of  estates.  Other  rules 
am  mere  niiea  of  ootntractmi  to  ascertain  the  iniention  and 
meaniqg  of  partim,  by  anaaiing  partbniar  ideas  of  property 
to  pisticular  modea  of  eaprsssiDii,  Thus  a  devise  to  a  man 
generally  gives  Urn  an  ertate  for  lifti ;  to  a  nan  and  his  heiii^ 
giviM  an  flstate  in  fee ;  to  a  man  and  tiie  heira  of  his  body» 
gives  an  ertato  talL 

The  rule  in  SkaOnfi  am  is,  that  wbm  the  anosstor  taioaa 
an  estate  ef  frsehold  widl  lanuUnfer  to  fab  helii,  or  Me  of 
his  body,  the  word  **heit/*  h  a  word  of  Nmitatfon  of  the  es^ 
tate,  and  not  of  purchase;  that  is,  in  other  words,  that  such 
remainder  vests  in  tlio  ancestor  himself,  and  tlic  heir,  when 
he  takes,  shall  uke  by  descent  from  him,  and  not  as  a  pur- 
chaser. This  rule  may  give  way  to  the  manifest  iiittMition  of 
the  testator,  provided  that  intent  be  so  fully  e\j)ressed  as  to 
leave  no  doubt  whether  it  was  his  intent  or  not ;  and  he  held 
that  in  that  cnse  there  was  no  such  plain  and  manifest  intent 

at  to  control  the  legal  operation  of  the  words  and  be  consists 
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ALBAVY,  eat  with  the  fuodamental  rules  of  law.  The  quoitiop  is  Ml 
Dec.  18^9.  whether  he  intended  bit  lOD  thoukl  have  only  an  eilate  ior 
life ;  for  he  bdieved  there  never  was  an  instance  where  an  ea- 
tale  for  life  was  expressly  devised  to  the  first  taker,  4hat  the 
devisor  intended  be  should  have  any  more.  But  if  he  after- 
wards gives  an  estate  to  the  beurs  of  the  tenant  for  life*  or  to  Ae 
bein  of  hb  body»  it  is  the  coasequenoe  or  operation  of  law 
that  in  this  case  supervenes  his  Intentions,  and  vests  a  to* 
mainder  in  the  ancestor.  The  true  question  of  intent  would 
turn,  not  upon  the  quantity  of  estate  intended  to  be  given  to 
the  ancestor,  but  upon  the  nature  of  the  estate  intended  to 
he  given  to  the  heirs  of  his  body.  How  did  he  intend  the 
heirs  should  take  ?  If  as  purchasers,  that  intent  should  be 
carried  into  execution;  ii  as  heirs  by  descent,  or  if  he  had 
formed  no  iniention  about  the  matter,  then,  by  operation  aad 
consequence  of  law.  the  inheritance  vested  iii  ihe  ancestor ; 
and  if  the  testator  had  not  plainly  declared  his  intent  that  the 
heirs  sfiould  take  an  estate  by  purchase,  and  not  by  descent 
as  heirs,  then  the  rule  of  law  must  operate;  for  adiierence 
to  the  rulj  of  Uw  is  always  presumed  until  the  contrary  is 
proved. 

It  is  said  in  this  case  that  the  words  chUdren  ace  words  of 
purchase,  and  therefore  Thomas  Rogers,  junior,  took  an 
estate  for  life  only,  and  the  children  took  the  remainder.  On 
the  other  hand  it  is  contended  that  the  whole  devise  must  be 
taken  together,  and  that  the  habendum  clause  is  to  eyplain, 
enlnige,  lessen  or  qualify,  though  it  cannot  totally  contradict 
or  be  repugnant  to  the  estate  granted  in  the  pramisea;  (8 
Bbok.  Com.  398  $)  that  the  devise  in  this  esse  is  imperfect 
without  the  kabmAim,  An  estate  Ibr  life  is  clearly  given  to 
T.  R.  jun.,  but  what  estete  is  given  to  the  children  is  not  ex- 
pressed in  the  premises,  but  is  explained  and  enlarged  by  the 
k^bmiumu  By  the  premises  a  life  estate -at  most  in  the  chit- 
dnn  is  created :  but  by  the  kahaubim  it  is  shewn  that  an  es- 
tate in  fee  was  intended  to  be  given,  and  is  to  the  heirs  of  his 
body  lawfully  begotten.  The  children  of  T.  R.  jun.  named 
in  the  piven  premises,  are  llie  heirs  named  in  the  habendum. 
There  IS,  tlicrei'ore,  no  repugnance  between  the  |)reriiises  and 
/labendwn ;  but  both  stand  well  together,  and  are  out  at  ail 
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:\  and  that  uniler  the  rde  in  flkeliy's  eme fiw  €^  AUAWTy 
^rfw  kk  <|aefliaa  gave  to  T,  It  jnn.  «a  orfats  tail,  wlrfch,  by 
cwr  slailMs*  ii  omtvoflad  iito  an  inlata  in  fee  limple  idMolmei 

(1  R.  L.  5%) 

The  authorities  are  numerous  to  shew  that  where  an  es- 
tate is  devised  to  a  man  and  his  heirs,  or  to  the  heirs  of  his 
body,  if  the  devisee  die  l^efore  the  devisor,  the  devise  is  void ; 
(4  T.  R.  60H,  and  cnsrs  there  cited ;)  and  the  ronsnn  is  ho- 
rnn'^r  ihrrr  is  nn  pri'snn  to  receive  the  estate  wlicn  it  passes 
from  the  devisor  at  his  death.  The  devisee  beinu:  dead  can- 
not  take.  His  heirs  cannot  take;  for  by  the  devise  itself 
they  cannot  take  the  estate  as  purchasers,  but  by  descent  on- 
ly, through  their  ancestor;  and  bis  death  precluding  the  poMf* 
bility  of  his  taking,  prevents  them  from  taking.  (1  Pr.  Wim. 
Mft)  Thero  are}  howeveff  many  eases  arising  upon  wifls, 
where  Ihe  trne  intention  of  the  testator  has  been  permltled 
to  pferail)  where  the  word  Aecrs  is  so  connected  with  or 
esj^ained  by  the  context,  as  to  shew  that  it  was  not  the  in- 
tention of  liie  testator  to  nse  the  word  kdn  in  its  technical 
sense»  as  a  word  of  Ihrntation.  In  Dde  €hff,  (11  Eaet, 
017,)  Lord  Ellenboroogh  says,  ■'heirs  of  the  body*  m  mi- 
donbledly  prima  Jack  words  of  limitatien,  but  tliey  may  he 
mnstroni  to  be  words  of  pnreliase  wlierB  it  is  clearly  so  in* 
•tended;  and  in  that  ease  he  held  4wt  the  words  ''hehrs  of 
her  body*  were  equivalent,  under  the  devise  in  that  case^  to 
children  or  issue  of  her  hody^  and  therefore  to  be  construed 
words  of  purchase.  In  Lessee  of  Findlaij  v.  Riddle,  (3  Bin. 
148,)  the  testator  devised  certain  lands  to  John  Findlav  dur- 
ing his  natural  life,  nnd  after  his  decease,  if  he  shall  die  leav- 
ing lawful  issue,  I  ^-ive  aiul  devise  [the  premises]  to  his  heirs, 
as  tenants  in  conitnon,  and  their  respective  heirs  and  assigns 
forever.  It  \vn<  held  that  John  Findlay  took  only  an  estate 
for  life,  and  not  an  estate  tail.  Tho  nile  iii  vShelly*s  ease,  and 
its  application  to  such  a  case  were  considered,  ami  the  court 
felt  themselves  warranted  in  construing  the  word  heirs  as 
children  and  a  mere  desifrnatio  personarum.  The  testator  in 
this  case  uses  the  word  children  in  the  premises  of  this  deirise, 
and  heirs  of  Ats  body  in  the  habetukmt.  We  nay  tfaiuiiwws 
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ALBANY,  mmkm  4he  latter  vofdb-  mtd  bim  Id  MgMte  the  ^ 
Dec.  1839.  4ipQ«  i^Bied  ia  the  premwes.  if  80,  tbeo  an  estate  for  M|b 

T.      ef  T,  R.  jua.  after  hii  deeeaee,  and  of  course  the  ixmiin4<r 
^^'^   .'H^tfid  la  tbe  «hiUpaaof  T.  B.  jm  ai  llie  dealb  of  the  sMbp 
1^.  The  teetator  4alaoM  to  gjve  Themas  «  tiifiemBtai- 
.  tmo-^Doi  that  which  he  game  lo  Ui  ton  JmmM  ;*  b«t  oakia 
.4J|e  w^wdfl  dh'f^hqi      Mr«  are 

cflnoequflDoa  will,  he  that  each  of  hia  aow  .too^  w  oBlale  k 
Jfee.   The  testator  oouM  not,  for  the  laaiion  jmt  m&maamAf 
have  iatended  to  create  an  estate  tail  in  hia  aon  Tbomas; 

nnd  also  because  no  such  estate  is  recojsrnized  by  our  laws. 
Aud  whr/ri  it  is  said  that  wills  must  ho  consistent  with  the 
juJes  of  law,  the  observaiiuii  is  not  to  be  appiieu  to  tlic  con- 
struction of  words,  but  to  the  DcUure  -of  the  estates  t^ben- 
,aelves.    (2  Atk.  580.) 

^.  Is  the  codicil  to  In;  considrn d  ]iartof  the  wtUt 
In  the  bill  the  complainnnts  charge  that  if  any  codicil  was 
{syade,  it  was  prepared  by  Halsey  Rogers,  and  signed  by  the 
testator  ^wben  he  was  totally  incompetent  to  make  any  tes- 
ff^nentary  disposition  of  bia  eatate,  and  therefore  It  is  yoM 
.|ipd  should  be  set  aaide  as  fraudulent.   la  hii  ^a^MPor,  tho 
appelant  aata  up  the  gpdicil  as  fairiy  and  |>rap«iy  opopmi 
by  tho  tettipKar^  he  being  then  of  sound  ipaM  and  iponor^K. 
.  Wi^stp  wye  eiMpina^  aa  to  ita  egiecotioPi  »pd  it  appeaw 
•tlvrt  the  paiier  waa  aetupmy  ^piod  by  the  toitator ;  hm  the 
IMiQflpB.  of  i^iiti^oii^  oprtaudy     thai  Iw  wee  iDGDmpeM 
jBt  tba  tbae  to  lnuiB«e(  anQT  buamMa.  Chemilor  Sandfbid 
m^hm  held  it  to  be  void,  thoc^  he  hae  not  etid  io  k 
pamf^     ^ie  deoiee.  |t  ie  aow  obgeeted  that  it  la  not  com* 
,f|Mei|t  lor  a  oourtof  ohaaoeiyto  eet  aside  a  wfil  or  eodieil 
Ok  the  ground  of  frand,  or  inoompetency  of  the  testator,  bat 
itlwl  tb|Kt  qiiBitiop  ahould  be  deternaiDed  in  a  court  of  law  on 

i 

*  J^a  dMie-te  rssmMtow  thsdewieto  7AMn««,  and  win  these  wordi: 
HFotntbljil  deriM  sad  beqjMtlh  antp  my  nn  Junot  Rmwi,  ani  la 
hia  hdta  and  aseigns,  all  thai  oertafai  piece  or  parcel  of  land,  Sub,  (deaciibav 

!hf  wame"*  rmttninin? '}f>0  acrt^M,  to  have  and  (o  hold  the  said  last  mentionod 
prrniiiteii,  uiUo  luy  eaid  son  James  Rogen^  ilia  boiia  and  aM^|ii%  la  iii^  ad 
tiieir  own  proper  use  aad  behoof  foxever.** 
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]MlieiMl  is  tile  gtenml,  if  .DM  isvurbbki  pitaotiee  of  tto  oolirt' 
ia  €M»  of  vnl  eitatt.  Fnndt  lo»lvlll  of^pMni]*e»^* 
tfll».  in  B^glamlt  b«]0Qg«  to  tlie  julMiotSoir  of^  the  vpiiSaial^ 
dMirt      Robk  on  WiHfli  M  In  tbis  stattf,  liomm,  ft  ik  if 

proper  subject  of  inquiry  hi  thft  ooort  of  clkm«fery.  Iki 
berton  v.  P«wft«rton,(13  VeS^  297.)  Lord  Eldon,  on  a  motion 
to  grant  a  new  trial  on  an  issue  of  demsavit  vel  non,  said  that 
the  ndiniiiistration  of  equity  in  case  of  a  will  is  very  different 
from  o  I  her  cases,  upon  most  of  which  equity  determmrs  upon 
inferences  of  facts  as  well  as  duchines  of  equity.    **  But  the 
authority  to  declare  what  is  and  what  is  not  a  man*s  last  wi!| 
is  denied  to  this  court."  And  to  support  this  principle,  Kcnrick 
V.  Bransley,  (3  Brown's  P.  C.  858,)  is  cited,  where  a  will  of 
both  real  and  personal  estate  had  been  held  to  be' void  on  the 
ground  of  fraud  in  the  cOiurt  of  cbaneery  ;  and  on  appeid' to' 
the  house  of  lords  the  decree  wss  Toveraed,  on  the  ground,  as  ; 
is  inferrible  from  the  ai^g^ents  of  connsel,  that  the  jurisdlc-/' 
tion  of  deciding  opon  the  validity  of  wills,*  vfiiether  obtainedf^ 
)3ff  fxwjA  or  not,  so  fiur  as  they  relate  to  personal  estate,  be^  ] 
to  the  eoelesiastiaal  court ;  and  so  iar  as  they  relate 
U^•mt^  estate^  belong  to  a  court  of  kw.  And  so  tHii^  case; 
^«»ns  uadentood  by  Lonl  Chancellor  Rosslytt,  in  Ac  pm^ 
jFhofvii,  (ft  Ves.  M7.)  The  same  pohit  wis  adjudged'  in 
9  P.  Wms.  dVO.  (d  Aft.  824.)  That  an  issue  is  the  prOi-- 
pte  practice  of  the  court  of  chancery  has  been  declared  by 
the  late  Ohancelbr  Kent,  in  Van  AM  r,  Bumter,  {i  'TvUDOi^ 
Ch.  R.  148.) 

The  codicil  in  this  case  makes  materia!  alterations  in  the 
disposition  of  the  property  of  the  testator,  but  does  not  effect 
the  devise  to  Thomas  Rogers,  junior,  only  by  giving  the  ex- 
ecutor power  to  sell  real  estate  for  the  payment  of  debtrf* 
That  power,  however,  does  not  appear  to  have  befen  eTer" 
ci^ed  by  him.  It  scem=?  to  mc,  therefore,  thnt  there  was  no' 
error  in  omitting  to  award  an  issue  to  determine  the  compe- 
tency of  the  testator ;  nor  does  it  appear  that  an  issue  was 
asked  for  by  either  party. 

9.  Was  the  sale  by  virtue  of  the  execution  regular  V  It  iS' 
chaigedinthe  biH,  that  no  consideiatkm  -was  paid  f<Nr' this 
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ALBANT,  judgniaM,  tad  thftt  it  wbm  obtuned  with  a 


Dec.  1829. 


of  Mcrificing  the  property  of  testator  after  hii  death.  Tbr 
frot,  however,  appears  far  otberwisa  Tbo  totlftlM' had  bo' 

GOme  indebted  to  his  son  James  and  gave  his  bond  which 
vras  prosecuted  by  the  oxLculurs  of  James,  and  the  present 
appclkmt  procured  an  assignment  of  it,  at  the  request  of  his 
father,  the  testator  ;  and,  so  far  as  motives  appear,  for  the 
commendabic  purpose  of  preveuuog  a  sacrifice  of  his  father's 
property. 

There  is  no  evidence  of  any  actual  fraud  in  tiic  s:ii<%  but 
the  propriety  or  impropriety  of  such  a  sale  must  depend  upon 
the  gcncial  cpicsuon,  whether  a  trustee  can  be  pennilted, 
under  any  circuinstaoces,  to  sell  the  trust  property  and  be* 
come  a  purchaser  at  such  sale.  In  tlie  case  of  Dawmt  v. 
Fmningf  (2  Johns.  Cb.  R.  252,)  Chancellor  Kent  has  rs* 
viewed  the  Englisfa  oases,  in  which  the  rule  has  been  loug 
established  that  a  tniitee  ahali  not  be  permitted  uokes  hj 
leave  of  the  court  of  chancery,  to  purclmse  tlie  property  of 
hia  eutmiqM  inutt.  This  caae  indeiMl  is  onlihe  in  its  circum- 
ataneei  Id  tboee  easeiy  bat  it  eeems  to  me  not  distnigiiiehaUe 
in  prindple..  The  appelhuit»  aa  exeeutor,  hod  the  admiaia- 
traticm  of  the  personal  estate,  and  had  that  been  aufficiant 
for,  the  payoaeiit  of  the  debts  of  the  teatator,  the  dntiesof 
the  exeoator,  in  charaeter  of  trastae^  would  have  been  con- 
fined to  the  personal  estate ;  but  by  slaliite,  when  the  peraoaal 
estate  is  insQtBcient  to  pay  the  debts,  it  beooanee  the  doty 
of  the  executor  to  mafcs  sale  of  the  real  estate,  or  se  much 
thereof  as  shall  be  sufficient  for  that  purpose,  under  an  order 
of  the  surrogate.  When  it  is  ascertained  that  the  personal 
property  is  insufficient  tu  pay  the  debts,  the  executor's  duty 
makes  him,  by  virtue  of  his  office,  a  trustee  for  tht  devisees 
and  creditors.  So  far  as  the  personal  estate  is  concerned 
lie  may  retain  hia  own  debt,  and  he  shall  be  preferred  to 
other  creditors  of  rh  equal  grade  ;  but  when  the  real  estate 
is  to  become  assets  and  applied  to  the  payment  of  debts^ 
there  is  no  prefeieiice,  no  distinction  between  specialty  and 
simple  contract  debts.  Had  the  appellant  declined  the  char- 
acter of  executor,  he  might  undoubtedly  have  pursued  his 
reasedy  under  his  judgment  and  execution  {  but  he  shoald 
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aoliw  ponnitlMi  «8  creditor  to  manSoB,  Ibr  iiis  own  benefit, 
liMt  very  property  which  bis  duty  at  eieeiilor  requiree  him 
to  protect,  amLditpoBe  to  tho  bmi  advaoliige  of  tknm  eo- 
titbd  to  tht  «latBb 

>  Tkm  ctm 9f  SkeU&m  t.  8hMm  (18  Jobni.  R.  SM,) 
soliiority  for  this  propotttioQ,  tJiat  he  who  oodeilokoB  to  Od 
jfar  onolher  in  any  mnttor,  ahall  not,  in  the  mam  natter*  not 
finrhiwKiBlf;  therefore  a  trustee  to  eett  shall  not  gain  any  ad- 
vantage by  being  himialf  the  person  to  buy.  I  am  of  opi»* 
ioa»  tfaeiefore,  thai  tho  sale  by  the  dboriff  waa  improper,  and 
waa  oorreolly  ordered  to  be  ^t  aside. 

4.  Were  the  notes  barred  by  statute  properly  rejected  by 
the  muster  T  Two  of  the  rejected  notes  bear  dalu  in  1805, 
and  ihe  third  in  1809,  more  than  six  years  before  the  testa- 
tor's death.  An  objection  was  taken  before  the  master  that 
these  notes  were  barred  by  tlie  statute  of  HmitatioQS,  which 
objection  was  allowed,  and  tho  notes  rejected. 

It  is  not  denied  that  an  executor  has  a  right  to  retain  his 
own  debt;  this  right  of  retmner  arises  Ironi  iicccssiiy  ;  for  as 
a  person  cannot  sue  himaelft  it  follows  that  where  the  same 
person  is  both  creditor  and  debtor,  he  must  retain,  or  lose 
hie  debt  This  right  of  retainart  bniog  for  the  benefit  of  the 
OMUlor,  shonki  not  place  him  in  a  better  situation  Jthan  othn 
er  creditors  as  to  the  kind  of  debts  which  he  may  retain. 
Ha  era  theiefere  not  rstain  a  debt  which  ho  .codd  Hot  re- 
ooTor  if  he  stood  as  creditor  simply,  and  not  exeoutor.  The 
dootrineieontended  Ibr,  howevsr,  daims  that  the  prnvisioo.  in 
tho  will  for  the  psynieiit  of  all  jwtt  Mitt  revives  evavj 
dmmi  ogunst  the  tastator.  Thu  qoostion  has  bean  hag 
agimiad  io  Eo^md  wheva  there  are  dicta  on  both  sides,  mid 
it  ssoms,  so  late  as  1818,  to  have  been  a  veiod  question ;  but 
in  the  oeaa  of  Airib  v.  Jmm,  {2  Veaoy  d&  Beamas,  818,)  the 
vice  chanesUor,  Sir  Thomas  Ptmner,  has  given  the  qnsstion 
a  most  elaborate  investigation,  and  reviewed  all  the  cases ; 
and  after  having  done  so,  he  remarks :  I  have  now  gone 
thi'ough  all  the  cases  that  are  to  be  found  in  print  or  manu- 
script upon  liiis  iinportain  question  ;  and  liic  result  is,  that 
there  is  not  one  in  which  this  doctrine  has  been  csiabll.shed 
to  the  &m  extom  tiiat  has  ix^cu  contended ;  that  it  rests  ma* 
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ALBAKY,  pfy  npoa  dicta  opposed  by  dicta,  a&d  has  been  diiapprdviwl 
kjjr  ewerj  j«dge  from  ihe  time  of  Lord  Hardwioke;  that  it  is 
eoDtrary  to  the  decisis  in  Jjegattich  v.  Coume,  (M^btefy's  R. 
89l|)  a&d  to  the  final  deciaioD  in  Lord  Strafibrd't  oaiQ^  fedi 
tmd  by  tha  ukiuii^  daoWon  of  hoti,  KJk^  wlio  inCdo- 
lenniiied  that  Qne»  and  aoUtimliany  ooHradititf  ty  of«7 
iobsoqneDl  aoibority.*'  The  fiur  hMMrpralKlioo  lo  ghml 
fogoeliadauio  h  a  wiU  i8»  iw  k  mtMiM  fay  the  vieoMiiMm 
eallor,  thoteuoh  debts  ale  to  be  paid  aa  efaall  turn  cm  to  W 
jttii  debte.  The  ttocatof  is  taiakt  the'  iiiJialiiy  oomo  w 
the  mvesligation  of  them  ondef  the  direetim  of  tlii»  oowleel 
hiw  and  equity.  Lord  Rede9daler(l  Sch.  6l  Lef.  109,)  has 
laid  down  a  rule  which  has  received  the  sartdbn  of  the  vice 
ehancelloi  of  England  and  of  Chaaceilor  Kent,  (0  Jolms.  Gh. 
R.  294.)  It  ig  this :  **  That  a  device  in  trust  for  payment  of 
debts  does  ncjt  prevent  settinsT  up  the  statute  if  the  time  had 
run  bctore  the  lostatoi's  lirath  ;  tor  if  it  has  run  iii  the  life  of 
the  testator,  the  debts  are  presume d  t<  »  be  paid  :  but  where  a 
provision  is  madr  by  will  for  the  payment  of  debts,  the  stitute 
does  not  run  after  the  death  of  the  testator ;  it  is  an  ac- 
knowiedgmoDt  of  the  debt**  That  is,  ever]?  demand  which 
was  a  legal  one  at  the  death  of  the  testator  shaU  be  paid;  ba^ 
a  4febt  barred  by  tha  statute  in  the  life  of  the  testator  le 
sumed  to  have  been  paid  1^  htm,  and  tbsielbiO'ts  not  a 
demand  or  a  josli  debt  This  sasna  to  be  a  fair 
equitable  construction  of  such  a  d— eoc  U  hee  leoeived  diai 
sanetion  of  hi§^  aiitfaofity»  and  i^not  opposod  by  a^radjo- 
dnatioik  it  shoqld  thereforor  in  roy  jajgajeat;.  b»  ul— iJm 
edt&9l«wofdielaad.  Tbedeciiioiiof'lhonMBier«asdM» 
bm  oomoty  and  the  second  exception  wee  properly  diaii* 
bwed. 

A.  Was  the  appaOaat  properly  charg^.  vrinh  tlie  propsMy 
dalivsned  to  the  widow?  The  nde  of  law  andoebtediy  is, 
tfaii  the  peisoaal  ^Matasbafl  be  finrt  applied  in  the  paymenf 
of  deblefaafimthef  real,  even  where  the  testator  expressly  di- 

wets  the  real  estate  to  be  sold  for  that  pui  pose.  {'rollon  417, 
I9i,y  Nothing  but  an  express  declaration  or  plata  manifesta- 
tion of  intention  will  exonerate  the  application  of  the  person- 
al estate  bcfoj^  the  real.   (18  Ves.  136w)   Chaneettor  Keat 
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(t  '^UUUmwdi  aetlled  fo  lie  qiiwtiqned»  tfal  iht  pcv^  aldany, 
tonal  Mtaie  is  to  be  'fint  appHed  to  the  payment  of  debts  and 
lagaoiett  aad  liiat  a  mere  dttrge  oe  the  kod  wtti  not  eKon- 
«rate  the  p^nenal  estate^  aor  any  thing  short  of  exprees 
vordb  or  a  plabiiitent » tbe  ivill  of  the  testator/'  (S  Johns* 
Ch.  IL  ili.)  Thees  autboritiee  are  cxpren,and  are  not 
Mimdisted.'  Then  is  nothii^  in  the  wilt  ita^  which  gires 
ihe  eieoators  power  to  sell  the  real  estate.  The  codicil  gives 
that  power,  but  even  that  contains  nothing  to  shew  the  inten- 
tion of  ihe  testator  that  the  land  should  be  sold  before  the 
personal  estate  was  exhausted  in  Uie  ordinary  couise  of  ad- 
jninisLration. 

6.  The  only  remaininc^  question  is,  whether  the  ai)))f'llant 
ought  to  have  been  charged  with  costs.  The  qiiLsuon  of 
costs  rests  in  the  sound  discrefion  of  liie  court.  A  trustee 
will  not,  in  general,  be  charged  with  costs,  unless  there  has 
been  corruption  or  gross  negligence.  (6  Johns.  Ch.  R.  411.) 
In  this  case,  I  cannot  say  that  any  thing  like  fraud  has 
baen  prored.  The  appellant  proceeded  to  collect  his  judg- 
BBsnt*  as  be  supposed  lie  had  a  right  to  do,  by  selling  the  land 
upq|l;eMiition  at  public  sale ;  and  \m  OMghl  well  supposei 
mU  was  manifest,  that  the  real  estate  must' be  sold  in  some 
Mft  that  it  night  bring  as  inaob  at  sbenff's  sale  as  if  sold  by 
onUr  of  the  aoifogHe,  or  by  hitnaeif  under  the  power  In  the 
oodbil.  When  the  oomplainaata  were  dissatiified,  h^  shew* 
ed  every  wiHii^gneiB  to  explain  aU  conduct  in  the  coarse 
of  hisadmjnlstralieBi  'andbefomtfae  bill  was  filed,  he  oflbiw 
«d  to^wi  op  hif  fMivQhase  of  the  veal  estate  If  the  other  hei«i 
wonid  psiy  hm  their  several  portions  ef  hb  just  daiois  agaf oaC 
the  eatalsi  Ttus  ofliir  was  rejected.  When  called  on  by 
Ootton,  on  behalf  of  the  complainants,  he  denied  their  right 
to  the  lot,  but  offered  to  render  an  account  of  the  estate,  and 
a  time  wns  appoiuled  lur  thuL  purpose,  but  the  complainants 
ne%'or  aUcndcd.  I  can  see  nothing  in  the  conduct  of  the  ap- 
pelant tr)  shew  any  intention  to  sacrifice  the  property.  It 
was  indeed  soM  for  much  less  than  its  value,  and  so  it  prob- 
ably would  have  been  if  sold  by  order  of  the  surrogate;  but 

in  that  event  the  eieoiitor  should  not  be  hekl  chargeable 


Digitized  by  Google 


590  CMM  tS  THB  COOBT  OW  M 

ALTiAVT,  with  fraud  irom  such  a  circumstance*  It  le^s  to  me,  tha^ 
Dec.  1839.   f^j^g^  ^^^^      costs  should  hftTC  been  paid  out  of  the  fund. 

Qd  the  whole  case,  therefore,  l  am  of  opinioa  that  the  chi^ 
dren  of  T.  R.  jr.  took  an  estate  in  fee  in  the  property  spedi^ 
cally  devised  to  him*  and  that  the  chanceUon  wer«  ooifeet» 
1.  In  setting  aside  the  sole  by  the  sheriff  as  contrary  to  law ; 
ft.  In  disallowing  the  second  exception,  and  thereby  exdndi^g 
the  notes  barred  by  the  statute ;  8.  In  charging  the  executor 
with  the  ^nrhole  of  the  personal  property,  not  excepting  that 
spectHcally  devised  to  the  widow ;  4.  In  rqeeting  the  oodidl, 
,  as  it  had  no  effect  in  determining  the  rights  of  the  coinphi»- 
ants.  But  I  am  of  opinion  that  the  costs  sboold  not  have 
been  charged  to  the  ap[)ellant  but  to  the  fund,  and  that  there- 
fore so  much  of  the  decree  of  the  chancellor  as  charges  the  ap- 
pellant wiih  costs  ougiit  to  be  reversed,  and  that  tiic  residue 
thereof  should  be  atiirmed. 


By  Mr.  Justice  Maecy.  The  form  of  the  devise  to  Thom- 
as Roeers,  junior,  is  somewliat  unusual.  It  has  a  clause  cor- 
respeiiding  to  what  is  called  an  habendum  in  a  detui,  and  the 
diliiculty  in  expounding  it  arises,  I  apprehend,  from  an  appa- 
rent discrepancy  between  the  premises  and  the  haJbenduM 
clause.  If  the  language  of  this  clause  had  conformed  to  that 
used  in  the  premises,  Thomas  Rogers,  junior,  couid  have  tih 
ken  only  an  estate  for  life,  and  at  his  decease  his  children 
would  have  taken  the  property  devised  to  him,  not  as  his  heirs 
but  as  devisees  under  the  will  of  their  grandfather ;  and  if  the 
iaiiguage  in  the  prmiuu  had  been  like  the  AdftsNitoii,he  wodU 
have  taken,  if  he  had  survived  the  testator,  a  iee,  and  his  chili* 
dien  could  have  derived  no  title  to  the  property  memkned  in 
the  devise  otherwise  than  through  him.  They  must  have  ta* 
ken  by  descent  in  the  latter  case,  and  not  by  purchaae  as  m 
the  fininer* 

It  must  be  assumed  that  the  testator  intended  that  those 
who  took  shouM  hold ;  the  word  keirs  in  the  kahmvdum  must 

therefore  be  construed  to  mean  what  the  word  children  docs 
in  the  premises.  I  am  not  about  to  enter  on  the  considera- 
tion of  that  boundless  theme  of  discussion,  the  rule  in  Shel- 
Wi  case,  or  rather  the  application  of  it,  because  I  do  not 
imagine  that  this  case  necessarily  involves  many  of  the  nice 
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distinctions  which  so  often  attend  the  application  of  that  rule. 
The  rule  itself  is  not  fiow,  perhaps  has  never  been,  since  it 
was  tirs't  laid  clown,  much  in  dispute,  although  it  is  admitted 
that  the  reason  on  which  it  was  founded  has  long  since  ceased 
to  exist.  It  has  been  expressed  in  language  somewhat  various 
by  different  judges  and  lawers,  but  its  import  is  alike  under* 
atood  by  all.   In  Coke's  report  of  Sheilas  cose  it  is  stated  in 
these  words :    Where  the  ancestor,  by  any  gift  or  convey*  « 
Bnce»  takes  an  estate  of  freehold,  and  in  the  same  gift  or  con- 
veyance ai^  estate  is  Kmlted  either  mediately  or  immediately 
to  his  heirs  in  fee  or  in  tail,  that  alwasrs  in  such  cases  the  heir$ 
are  w<>ids  of  limitations  of  the  estatet  and  not  words  of  pur- 
chase."  (1  Bepu  104  a.)  It  is  thought  by  an  eminent  ^ 
mentary.  writer  to  be  more  precisely  and  clearly  expressed  by 
Seigeant  Glynn,  who  says  that  in  any  instrument,  if  a  free* 
hold  be  limited  to  the  ancestor  for  life,  and  the  inlieritance  to 
his  heirs'  either  mediately  or  immediately,  the  first  takes  the 
whole  estate  ;  if  it  be  limited  to  the  heirs  of  his  body,  he  takes 
a  fee  tail  ;  if  to  his  heirs,  a  fee  simple.**    (1  PresL.  on  Est. 
265.)    It  may  be  proper  here  to  remark,  that  our  statute 
abolishing  entails  turns  every  fee  tail  into  a  fee  simple. 

In  a  legal  sense,  the  word  **heirs  "  is  ez  vi  termini  a  word 
of  limitation,  and  is  of  a^  different  import  from  the  words  * 
**  child  "  or  "  children,"  "  son  "  or  "  sons,"  or  "  issue,"  which 
signify  a  description  of  persons  who  usually  take  under  a  will 
or  deed  as  purchasers.  Notwithstanding  the  technical  mean- 
ing of  these  terms  when  introduced  into  legal  instruments  is 
well  settled,  it  frequently  happens  that  the  words  child  or  chil- 
dren jSon$OT  issue  are  construed  to  be  words  of  limitation,  and 
I  believe  more  frequently,  the  words  heir  or  heirs  are  taken  to 
be  words  of  purchase.  Why  have  the  same  words  of  well  as* 
certairied  technical  meaning  received  a  different  interpreta- 
tion ?  The  only  answer  that  can  be  given  to  tlus  question  is, 
that  the  mtentioD  of  the  testator  has  appeared  so  manifest  by 
other  words  used  along  with  these  that  the  technical  significa* 
don  Godd  not  he  given  to  them  without  defeating  that  mten-. 
tbn.  h  is  true,  we  arrive  at  the  intention  of  the  testator  by 
means  of  the  words  he  uses,  and  we  arrive  at  the  meaniiig  of 
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ALBANY  wnrfis  which  havp  rat  i  jus  sirrnifications  hv  their  context  : 
Dm.  1839.  tJigse  changing  significations  given  to  the  same  terms  arise 
from  thaappHnation  of  well  established  rules  of  interpreting 
devises.  Lord  Hale  says,  that  the  true  ground  of  deciibii  is 
the  intent,  and  the  tnie  question  is,  what  is  the  intent  ?  and 
the  interpratation  is  to  shew  the  intent.   (1  Vent.  214.) 

Some  of  the  cases  to  which  the  rule  in  Shelhft  cast  ha» 
been  applied,  have  violated,  it  is  supposed,  this  canon  of  in* 
teipretatkxb   Thecaso  oiCtmhtm  t.  Coiiton,  (2  Sir.  IJSSi 
3  AliE.  MA,)  and  that  of  Psrrtm  v.  Blake,  (4  Burr.  3679.)  ftnX 
dooM  in  the  kitigfs  bench,  and  subeeqnently  revened  in  the 
«icbe<|fiei'  chamber,  are  of  the  description  of  cases  wherem 
the  oooHs  have  aHowed  the  intention  of  tbe  testator  mani- 
festly appearing  in  his  wUl  to  be  overruled,  by  adhering  perils 
oaebusly  to  the  technical  meaning  of  the  word  *'  lidn.* 
There  are  many  others,  such  as  Long     Laming,  (2  Borr. 
1100,)  and  Bastshawv.  Spejicer,  (1  Ves.  sen.  142,2  Atk.  617,) 
where  heir  or  heirs  have  been  construed  to  be  words  of  pur* 
chase.    The  signal  failure,  after  all  the  mighty  efforts  which 
have  Ix^cn  made  to  draw  a  clear  lino  of  dislinclioti  between 
those  cases  which  admit  and  those  which  exclude  the  appli- 
caiion  of  the  rule  in  Sheliy's  aisa,  is  to  be  traced,  I  tliink,  to 
an  irreconcileablc  conflict  between  two  canons  of  interpre- 
tation— between  that  which  requires  the  intf  ntion  of  the 
testator  to  be  effectuated,  and  that  which  adheres  to  the 
technical  meaning  of  legal  terms  in  manifest  opposition  to 
that  intention.   This  confusion  or  uncertainty  is  probably  to 
be  iMoribed  as  much  to  the  intrinsic  difficulty  of  the  subject 
as       any  striking  defectiveness  in  the  rules.   The  remarin 
of  Mr.  Christian,  the  learned  editor  of  Bhiclutone's  Com- 
josntafies^  on  this  subject,  appear  to  me  to  be  exceedingly 
just  He  says»  that  **  where  technical  phrases  and  terms  of 
art  are  used  alone  by  a  testator,  it  is  fair  to  presume  he  hieW 
their  artificial  import  and  signification,  and  that  such  was  Ml 
will  and  intention ;  bot  when  he  happens  to  introduce  thettf 
and  at  the  same  time  in  efict  dechm»  that,  *  I  do  not  intend 
what  eonveyaaoers  undefsland  by  these  words,  bot  my  hiten> 
tion  is  to  dispose  of  my  estate  directly  contrary  to  the  con- 
struction put  upon  them,'  courts  of  justice  arc  or  ought  to  be 
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a«  miiqli  at  ]ibar<^t  or  mtber  under  an  obligation,  to  efifl«c^  Albany, 
pie  that  iiitentjiNi «i  ^  f  a  the  kw  will  «dink» as M'M  Mi  be^qip  v!l^^ 
«xpraM«4  ia  Ihe  49011  &{»(  and  appsopiia^  |»pgiu^g0.*'  (ip 
Black.  Com.  381,  note.)  Mr.  Justice  BnUen  Fbo^  I  be* 
Ijb^e,  baa  goae  jaboot  aa  far  aa  any  judge  in  &]ror  cC  aetl^ng 
•mp  tha  tecbnioal  jpeaniqg  ef  tenna  a^lnat  tbe  teanitoii^a  in- 
Wioiv  adaiila  tb^t  tbis  inteiiluMi  imjurt  iwewU  He  vepoatf 
aad  adopts  tbe  lai^age  of  iLord  HanlwiQbe»  tbat  "^thaae 
can  be  no  mogie  or  peculiar  force  in  oertaio  word^  mo^  tfaaa 
others,"  and  tl)at  their  operation  must  arise  from  tbe  sense 
they  carry."  lie  further  rcmnrks,  in  the  case  of  Hodgson 
V,  Ambrose,  (Douglass,  333,)  that  there  is  Qo  better  rule 
established  liian  that  the  intention  of  ilie  testator  expressed 
in  his  will,  il  coiisistent  with  the  rules  of  law,  aliail  prevail. 
That  is  the  first  aad  great  rule  in  the  exposition  of  nl!  wills, 
and  il  is  a  rule  to  which  all  others  ?nust  bendy  Lord  Al van- 
ley  made  some  remarks  in  the  case  of  Pook  v.  Poole.  (3  Boss, 
d(  Pul.  627,)  on  the  subject  of  interpreting  devises,  wiiicb 
Appear  to  me  to  be  full  of  sound  law  and  good  sense.  But  it 
appears  to  me,  (he  says,)  tbat  in  construing  limitatiooa  of  this 
/K>rt,  the  coij^rta  ba^  never  deviated  from  the  general  rule 
Vhicb  gives  an  estate  tail  to  tbe  first  taker  where  the  devise 
to  iiim  ia  foNowed  by  a  liuiitalioiL  to  the  iieira  of  bis  body,  ox- 
^pt  where  tbe  inteot  of  tbe  testator  bas  appeared  eo  ^aioljr 
lo  tbe  eontrary  tbat  00  cue  ootild  nuaunderaftaiid  It"  Agaiai 
be  aaya*  in  tbe  same  oaae,  take  the  rulea  jwpodiag  tbe 
.eooalraolioii  of  words  in  a  will  to  be  plata  and  well  settled. 
Words  are  always  to  be  taken  ia  their  ordinary  aenae,  unkai 
the  testator  baa  demonatiated  an  intention  to  pot  a  diflannt 
aenae  ppon  tbm***  Loid  Mansfield,  after  an  able  abd  exteo* 
aive  review  of  the  oases  in  wUcb  simitar  terms  have  been  di^ 
ferently  construed  to  meet  the  intention  of  the  testator,  con- 
cludes that  "  There  is  no  rule  of  law  that  prevents  kev'S  being 
taken  as  jnirclmsers,  where  the  intentwjL  of  the  testator  requires 
thai  they  ,sh<>u/i/  do  so.^  After  all  that  has  been  said  upon 
ithis  subject  in  the  numerous  cases  to  be  found  in  the  books, 
we  are  ultimately  sent  back  to  the  will  itself,  witfi  directions 
to  search  it  for  the  testator's  intent,  and  in  doinir  tliis  to  give 
to  ordinary  words  their  ordinary  acceptation,  and  to  legal 
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ALBAKT,  phrtsei  timr  tedurical  import,  unless  we  thereby  oremiie  ths 
l>er  1829.   testjitor'g  meoning  otherwise  clearly  maoifeited.   In  cases  of 
probable  or  doubtful  intentkm,  legal  tsma  wtt  to  haive  their 
legal  ngniieatioii  aioribed  to  them. 

1  win  now  ooniider  the  devies  to  Thomas  RogerB»ji». 
whh  a  view  to  see  if  the  intention  of  the  testator  it  not  so 
plain  that  no  one  can  miionderstand  it  If  we  look  only  at 
the  premises  of  the  devise,  we  shall  see  that  no  langua^ 
ooold  have  been  seleeted  to  express  more  clearly  than  that 
wfaleh  the  testator  has  used,  an  intention  to  convey  only  a  life 
estate  to  hk  son  Thomas.  The  property  is  given  to  him  j'br 
and  during  his  natural  life,  and  after  his  decease  to  the  chil- 
dren of  his  body  lawfully  bcgotlcn.  This  is  unconimonly  ex- 
plicit; probably  no  language  could  mako  it  more  so.  What 
is  there  in  any  other  part  of  the  wiH  to  abrogate  this  devise, 
and  defeat  an  intention  so  plainly  and  so  ni  pnipriatoly  ex- 
pressed? The  habendnm  clause  droj)S  the  wnrd  i  hildr en,  nnd 
Ftibstitiites  therefor  the  word  heirs.  By  that  clause,  Thomas 
lingers,  jun.  is  to  hold  for  and  during  his  natural  life,  and  af- 
ter his  decease  the  property  is  to  go  to  the  heirs  of  his  body 
lawfully  begotten,  and  to  their  heirs  and  assigns  forever.  If 
I  do  not  mistake  the  use  and  the  efi^  of  the  habendum^  it 
cannot  defeat  what  is  done  by  the  premises.  This  clause, 
as  has  been  befoore  observed,  is  not  usually  found  in  a  devise 
distinct  and  separate  from  the  premises;  but  where  it  is  so 
foood,  it  is  not,  1  presume,  to  have  a  greater  efiect  than  in  a 
deed.  In  a  deed  it  can  never  defeat  the  gram;  it  may  entail^, 
and  abridge  it,  but  so  fer  as  it  is  repognant  to  the  pie- 
it  is  void.  (4  Cruise*  tit  Deed,  eh.  90,  (  77.)  Land 
given  ia  the  premises  of  a  deed  to  a  person  and  Ins  hiiixa,Aa- 
faiMftofi  to  the  grantee  for  life,  the  h^Amium  is  void,  (plow- 
den,  1 53.)  Cruise  says,  «*  The  words  inserted  in  the  kahemdm 
fx  the  purpose  of  shewing  the  quantity  of  the  estate  intended 
to  be  given,  are  called  words  of  limitation  in  contra-distmctiea 
to  the  words  in  the  premises  by  which  the  lands  are  ffiven, 
and  v^liich  are  called  words  of  purchase."  (4  Cruise,  TZK^) 
The  limitation  here  mentioned  refers  to  the  estate,  and  not  to 
the  grantees,  though  iheir  names  are  usually  repeated  in 
the  hobtudMML. 
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The  office  of  the  ixremiMB  in  a  deed  of  iMnent,  at  Lofd  albany, 
Cdb  eaye, » to  e^wett  the  gnuiton  gnurtee  end  thh^  to  be 
gnutedt  and  the  oAoe  of  the  hiAendttm  »  to  limit  the  estate,  ^r^^^ 
(Buekler^s  cawt  3  Rep.  55v  a.)'  Where  the  AdbeiiAnieoiitaiiB 
A  penon  not  named  in  the  premises  as  grantee,  soeh  person 
bi  genmUy  speaking,  a  stranger  to  the  deed,  and  can  take 
nothing  onder  it.  (4  Gmiae,  220.)  Tliese  aothofkies  dl»- 
does  folly  .and  clearly  the  office  of  the  habendum  ;  its  apprCK 
priate  use  is  to  regulate  the  tenure  of  the  thing  given,  but 
not  to  designate  the  persons  Who  arc  to  lake,  and  we  Imve 
seen  in  one  instance  that  it  was  held  vuid,  because  it  was  I'e- 
pugnant  to  the  premises  in  what  related  to  the  tenure  of  the 
estate.  The  premises  gave  a  fee,  the  fiahendum  a  life  estate, 
and  the  o^rnntep  was  adjudged  to  he  entitled  to  a  fee.  If  it 
is  not  {toniHttcMl  la  control  absolutely  in  what  relates  par-  ♦ 
ticularly  to  its  ollicc,  a  fortiori^  it  will  not  control  those  thiii^^s 
to  which  it  was  not  designed  to  have  any  particular  relation. 
If  lands  are  limited  to  A.  for  his  life,  remainder  to  his  first  ' 
and  other  sons  and  the  heirs  of  their  bodies,  or  remainder  to 
the  child  or  children  of  A.  and  the  heirs  of  their  bodies,  no 
more  than  a  life  estate  will  veat  in  A.,  and  the  words  sen, 
ckilit  or  tssue  will  be  construed  words  of  purchase.  (Cruise, 
lit^  33,  oh.  22,  §  28.  Apply  this  doctrine,  whieh  is  too  weU 
ealahhshed  I  appiebend  to  be  controverted,  to  the  deviae  we 
are  now  oonsidering.  By  express  words  the  land  is  given  to 
Theoaaa  Riggers,  jontor,  ibr  and  darmg  his  oatoral  liii,  and 
aHer  his  decease  to  his  children.  The  word  efttfiirea,  in  lla 
1^1  sense,  la  a  word  of  purchase^  and  the  asme  rale  of  inter- 
pietation  applios  to  it  that  is  appKoahle  to  the  word  Mrs. 
We  are  requfared  to  go  as  ftur  in  onbr-  to  give  a  l^gal  sense 
to  the  one  as  to  the  other.  If  tliey  are  in  direet  opposition 
to  each  other,  they  neotfaKse  the  force  of  the  rule ;  in  that 
case  we  should  be  at  once  relieved  from  all  embarrassment! 
and  should  not  hesitate  to  pronounce  the  testator's  n^ieaning 
to  be  what  he  said  it  was,  that  his  son  Thomas  sliould  lake 
the  property  for  and  during  his  natural  life,  and  his  children 
after  him.  There  is  uotliing  in  the  oilier  parts  of  the  devise 
or  the  will  that  indicates  to  me  the  slightest  intention  ui  the 
testator  to  use  the  word  children  in  any  other  sense  than  that 
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ALBANY,  of  its  legal  import,  excapt  what  may  be  inferred  from  the 
Pac^im  iiij^ugge  q(  (j^  haktn^MM ;  but  we  have  seen  that  this  clause 
has  nothing  to  do  in  pobtiog  out  the  persons  who  are  to^h(kl4  9 
it  only  de8ignat«a  the  tenure  by  vhich  tb^y  »haU  hold. 

I  have  already  adduoed  4P  authority  to  ahtw  th^  where 
a  fee  is  given  in  the  pranaiMa*  Um  kabendim  ouuMi  d/afeat  itr 
J80  where  the  taad  it  given  to  two,  h§b§ndtun  40  one  for 
jwaaiiKiar  to  the  other  fee  life  thu  hfihrndtm  h  void,  (4Crui% 
006.)  Tbk  piKNsa(9d«.iHidoiibtedlf  v^nm  4b»  ]ifiooipl«b tlw^^ 
what  19  oomplaMly  and  eflMi^y  <^ooe  in  iba  pmama  m 
Adt  be  d^feeied  the  habtndimf  U  ihocdfl  oMt  be  foigottn 
that  the  ohildrai  of  Tbomaa  Eo^pffSf  juito*  is  deaily 
designated  In  Ihe  fmme»  10  be  ftovieeee  ee  their  father  ii» 
To  iDobe  this  maHfr  cjeem.  if  fneeibk,  let  us  9uppoe^  ibei 
joatead  of  the  children  being  named  to  take  the  eatate  .ejfter 
the  death  of  their  father,  a  third  person  had  been  inserledt 
Would  the  omission  of  his  name  in  the  haltendum  have  defeat- 
ed the  devise  to  him  ?  l*larin^  myself  upon  tlic  authorities,  I 
ik)  not  hesitate  to  say  it  wuuJd  not ;  and  if  it  would  iiot  in  such 
0  case  it  w  c»iil(i  not  in  the  case  of  the  children.  Where  the 
premises  and  the  habendum  are  equally  clear,  the  foi'Oier  will 
not  be  controlled  by  the  latter.  Inn  both  wiU  he  allowed  te 
have  an  operation.    (4  Cruise,  1^29.) 

It  is  not  my  intention  to  intimate  that  the  habendum  siiouid 
he  overlooked ;  it  is  as  much  a  part  of  the  deyiae  as  the  pre- 
miaesrlluil  they  should  be  viewed  together :  ex  amtacedetUibus 
H  conseguentibus  fit  cftima  mhrpret<dio.  It  is  a  rule  both 
in  Utw  and  equity,  ae  1o  eeoatme  the  whole  deed  or  will  that 
.every  ebtwe  ihatt  hav^e  ila  efibet  If  in  puiiiMica  #f  Ibie 
nile  of  ioterpvetatioa  we  attemfil  lo  make  the  tnro  clamed 
Ifae  denwbanaoiiieoei  we  all^y  &U  by  ooiwiAegng  the  wcH 
^Mnn  aa  eynonomoiia  mfk  the  iml  hmr$  m  |j|e  teobM 
jenae.  Bach  a  oenuMwotiea  of  ibat  word  reodnri  ^  iplam 
Jar  «ad  during.hie  aaiaral  lifr  and  la  ik$  etiiMnm  of  Ui 
laviully  begtmen  «te  hie  iomsmT  ia  lha  piwrawaa 
md  lia  daosea,  *  t>t  aad  during  bti  oaUiral  \^  ai4  •Mm 
hb  deceaBe,**  and  dso  their  heirs  and  asaigo?  fotipir*^**  ie 
the  habendum  wholly  inoperative  and  useless;  for  neither  of 
them  IS  necessary  to  gui^  a  fee  to  Thuimd  Hogi$cs>  jmu<jir* 
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TUms  or  nearly  flH  «f  them  arc  ihiporlMil  md  iflhetm  mrdi^  alb  Awr, 
aid  coufd  tioi  n  my  opinion  have  he^n  introduced  mum  ^1 
formal  hiigtege.  TH»  m  madv  qaito  cfidial  hf  ioolniig  to 
tbd  sobBaqdent  dovish  mtlM  ^vilL  UitplaDed  bayond  afe^ 
tamMe  doubt' bjr  tlia  iKAiuol  {ihfMaola^  vsad  ki  tfaa  two  do* 
▼M,  that  the  taslifor  aaeant  to  give  an  omato  to  1m  aw 
Jamci  diflbrani  firooi  that  which  ThoBMwaa  to  tahoi  Mtf 
tha  wmd  MUfm  k  to  be  tahoo  ae  aynoBjmma  wiih  kmrtf 
tbaMndofaamt^gnnBabyeaahwillbetheMRiw.  Thbatittk 
hag  dWefgfiee  of  lans:uage  hi  a  mattir  where  unifontiity  of 
intention  generally  begets  uniformity  of  language,  can  ooiy  be 
ascribed  to  a  diiiference  of  intenticm.  ' 

I  admit  that  the  languag-e  in  the  habendum,  if  in  the  premi- 
ses, would  convey,  according  to  the  rule  ot  construcUon 
whif^li  prevails  in  England,  nn  estate  in  tail,  which,  by  our 
statute,  would  be  iiT^tantancousiy  convertori  intr)  a  Jee  sunple; 
yet  there  is  •  iumq-h  to  shrw,  even  m  thi-  languaEre,  that  sue.h 
a  construrtion  would  be  a[,Min<!t  the  intttit  of  the  testator. 
T"^n!c!?.s  a  lite  estnlo  wa<5  cnntcrnpiated,  the  words  in  the  hn^ 
Iwndum  "for  and  during  \\\^  natural  life,^  are  useless  and 
sen^less.  Such,  also,  would  be  the  eaae  with  the  words  in 
the  dame  elanse,  and  to  their  heirs  and  a0Bigai.f)«avttr "  tm> 
iM  W^  suppose  the  testator  Imenl  upaa  cteating  an  estato 
abhorred  by  the  policy  of  our  gofomment  and  aboMahad  bjf 
onr  laws,  an  eiUto  tail. 

Bm  aeppoad  we  do  what,  by  aekao^ledged  nriaa  of  oas* 
atructioo,  ii  to  b*  dona  when  d»  hilaalbnof  the  aaalalar  d«» 
moQstrates  the  neceanty  of  H,  ceavert  the  word  '*hein^  in 
lha  M«m<lMM  ioto  a  wioid  of  porohaaor  aU  the  difi^^ 
at  onee  vainib;  then  no  |dnraae  need  by  tla  taitaier  ii  inff* 
propriate,  no  wOfd  ■  miem  TUa  may  ba.  aid  faMfaad-M  40 
be  done,  according  to  the  opinions  of  Load  Alwfaqf  aad 
Lord  Mansfield,  where  it  is  necessary  to  carry  into  effect  the 
intendon  of  the  testator  fonderedaophiin  by  olhsr  parti  of 
the  devise  or  will  that  no  one  can  misandenrtand  it  This 
tention  is  demonstrated  as  clearly  as  any  thing  that  regards 
human  intention  can  bo  demonstrated.    It  is  demonstrated 
by  the  uncontradicted  and  unrx^voked  declaration,  that  Tho- 
mas Hewers,  junior,  shaii  take  for  aad  during  lus  oaturai  iiie» 
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ALBANY,   aad  tlMt  km  dnldran  kiwMy  begotten  shall  take  after  his  de- 
ics^.   ggjgj^   jiy  constroing  the  word  "  heirs^  in  the  habendum  to 
BepM    b»  ^  word  «f  KauMioii,  ^  sliall  dofett  what  iU,  I  beKcnre^ 
^       will  aobiowiedsa  to  have  been  the  erldent  fmentiDn.of  the 
tMlatort  we  ifaiill  reader  eevend  phraaei  used  by  bhn  map- 
.  profMiBlQ  and  wleiB,  to  yiolatUm  of  a  known  rale  of  coo- 
ilraetwo ;  we  aliaiLiaefiactt  strike  out  of  tke  deriae  the  word 
*<childraii,''  or  atrip  it  of  its  legal  import,  for  wUeh  ft  has  as 
jwt  and  strong  a  claim  as  the  word  ''heirs;^  and  we  shaU 
nuhe  the  testator  oreale  against  hb  Intention  an  estate  tail, 
which  is  not  known  to  or  tofatntod  by  onr  hws.  On  the  odi- 
■  er  hand,  by  construing  the  word  "  heirs^  m  the  habendum  to 
be  a  word  of  purchase,  we  carry  into  effect  what  is,  in  my 
view,  the  demonstrated  intention  uf  the  testator ;  we  assign 
.  an  appropiiLite  meaning  to  all  the  language  he  has  used,  and 

make  every  part  of  the  devise  harmonize. 

By  the  foregoing  viewa  I  am  ^ironirht  to  die  conclusion, 
that  the  devise  to  Thomas  Rugers,  junior,  was  intended  to 
g'ive.  nnd  in  fair  construction  of  law  could  cfive  only  n  life  es- 
tate lo  liim,  atid  the  remainder  was  intended  t*>  lt"  to  his  chil- 
dren in  lee.  The  son  dying  before  the  testator,  the  devise 
to  him  lafMed,  but  his  children  take,  not  by  descent  from  him, 
but  under  the  wiU  es  the  dsdgnated  objects  of  the  testator's 
boomy. 

As  to  the  other  questions  in  the  ease,  Mr.  Justioe  llAier 
,  expressed,  generally,  his  concurrence  in  the  dispoaitioil  made 
of  tfaam  in  the  Opinion  delivered  by  the  Chief  Justioa, 


Mr.  Jostioe  Sotbbelavd  eoneorred  in  opinion  with  the 
dm  Joanon,  and  particnlarly  expressed  ids  oonoarrsnoe  in 
the  views  of  Mr.  Justioe  Mjutov  on  the  questieii  of  the  oon- 
stractipn  of  the  devise. 

By  Mr.  Senator  S»  Auisn.  1.  In  my  view  of  the  subject, 
tfaa  decree  whioh  set  aside  the  sale  nnder  the  judgment  was 
correct  No  necessity  ensted  for  the  sale  of  the  land  by  ex- 
ecution ;  the  estate  being  amply  sufficient  for  the  payment  of 
the  debts  of  the  testator,  including  that  due  Halsey  Rogers, 
he  ought,  as  executor,  to  have  adopted  the  remedies  pointed 
out  by  the  chancellor,  by  which  not  only  his  interest  would 
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have  befii  leciiradt  imt  alio  that  of  othara  ibr  wlMm  ha  ipu  at  nAirxi 

actimgaa  trustee.  Ucc.iaas. 

2.  The  dirallowaaoe  of  the  three  notes  of  haodt  oo  the 
ground  thai  they  were  outlawed*  in  my  opinion  was  iaoor- 
net.  The  statute  is  no  ber  where  theie  an  cigcumstaaiees 
uniebutted  to  take  the  case  out  of  its  operatiQiL  (KsiiiT. 
BMgpni^  7  Johns.  Ch.  R.  860.)  What  are  the  cireomituh 
cesin  thb  caset  The  transaction  was  between  Ihe  Mar 
and  his  son,  and  a  son  too,  upon  whom  the  Mier  appeared 
irincipally  to  rely.  The  eiecution  of  6)e  notes  was  |Mioved 
to  the  satisfaction  of  the  master,  and  there  appears  no  ev« 
idence  to  disprove  the  fact  that  the  debt  was  justly  due  the 
appellant.  Tin;  iVeqiu  ut  loans  in  money  in;ulo  by  Halsey 
Rogers  to  his  faLiier,  the  charges  for  which  were  also  reject- 
ed hy  the  master  in  the  first  instance,  though  afterwards  al» 
lowed,  are  evidence,  presumptive  at  least,  that  the  notes  were 
unpaid.  Halsey  Rogers  iiad  no  reason  to  supp  )se  that  his 
father  would  take  advantage  of  the  act  of  limitation,  and  it 
would  have  been  indelicate  in  him  to  have  harborrd  such  a 
suspicion,  or  to  have  shewn  it,  by  requesting  a  renewal  of 
the  responsibilities  ;  he  was  tlie  sole  executor  or  trustee  of 
the  estate,  and  if  these  notes  bed  been  held  by  any  other  per- 
son^ end  he  as  executor  had  promised  to  pay  them,  although 
they  nHght»  pravious  to  such  promise^  have  been  barred  by 
the  statute,  such  promise  would  have  renewed  the  debt 
{Smiik  V,  LudloWf  6  Johns*  R.  367.  Johnson  v.  BearM^  li 
Johns.  R.  8.)  and  if  so^  why  may  not  Halsey  Rogers,  as 
KOBcmiiorf  have  nuule  a  promise  to  the  above  effect  to  H.  R*  as 
cnHtar  of  the  estate.  My  oqpeluskai  is»  theaefon^  that  tha 
debt  is  just,  and  that  the  notes  to  he  allowed  with 
interest  ^ 

S.  As  to  the  chaige  egainst  H.  Rc^^ers  of  6668M 
timber  cut  and  mt  received,  on  the  lot  devised  to  ThoaMa 
Rogers,  Junior.  Being  of  opinion,  that  t))e  sale  of  the  land 
under  the  the  judgment  was  illegal,  aod  as  Halsey  Rogers  will 
be  allowed  interest  on  the  debt  doe  him  on  thai  judgment 
it  is  but  justice  that  be  should  repay  the  money  he  may  have 
received,  both  for  the  rents  and  the  products  of  the  lend  thus 
devised. 

Vol.  hi.  67 
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ALBANY,      4.  The  eioeptioii  taken  by  the  appellant  to  the  master's 
Dec.  1839.   ^^^^U  charging  him  with  the  sum  of  irf  8703,1 6,  the  value  of 
the  houseiiold  furniture  and  other  personal  estate  bequeathed 
2^     by  the  Mator  to  hie  widow,  and  left  by  the  appellant  in  her 
pOHetMQ,  appears  to  me  to  be  well  taken  and  thai  it  ought 
to  be  suataiiied. 

Whenever  the  intention  of  the  testator  can  be  fiarly  ascer* 
tanwd,  mch  Intention  ought  to  be  oanied  into  effect  That 
kwai  the  mtention  of  Thomas  Rogers,  aemor,  to  leave  his 
widow  the  full  enjoyment,  use  and  benefit  of  his  household 
inmitiirB^  dte.  during  her  natural  file,  cannot  be  disputed ;  and 
yet  the  eflfect  of  the  decree  is,  to  deprive  her  of  such  uafi  at 
the  end  of  one  year  after  the  death  of  her  husband.  It  ap- 
pears to  me  also,  that  the  fact  of  executing  a  codicil  to  the 
will  is  an  evidence  of  this  intention  ;  for  it  is  pretty  evident* 
from  the  exhibit  of  the  situation  of  the  testator's  affairs  at  his 
death,  that  between  the  making  of  the  will  in  1803  and  of 
the  codicil  ifi  1816,  the  cirrmnslances  of  the  testator  had 
materially  altered.  In  180a  the  personal  estate,  over  and 
above  what  was  liequathed  to  his  wife,  may  have  been  suffi- 
cient for  the  payment  of  all  the  debts  he  owed,  or  what  he 
may  have  thought  he  was  likely  to  owe  ;  and  therefore  he 
deemed  it  unnecessary  to  give  any  authority  to  his  executors 
to  sell  his  real  estate  for  that  purpose  :  but,  in  1616,  it  appears 
these  debts  had  increased  to  a  considerable  amount,  and  finding 
that  his  personal  estate,  over  and  above  what  he  had  be- 
queathed to  his  wife,  would  be  insufficient,  he  authorized  his 
executor  by  the  codicil  to  his  will,  to  sell  and  dispose  of  so 
much  of  his  real  estate  as  wodd  be  necessary  for  the  pay* 
ment  of  his  debUk 

My  opinion  thelefore  is,  that  the  several  decrees  of  the 
court  of  chancery  ought  to  be  arffimied,  except  so  iar  as  they 
disallow  the  payment  of  the  three  notes  with  interest,  due 
from  the  estate  of  Thomas  Rogers,  deceased,  to  Halsey  Rog- 
ers, the  executor  of  his  estate,  and  except  so  for  as  Halsey 
Rogci^  is  charged  with  the  personal  property  left  by  the  te^ 
tator  to  hb  widow ;  and  that  the  decrees  be  modified  ac- 
cordingly. 
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llr.  Sanatar  Matvabd  concuned  in  the  opidoii  ddWwv  albany, 
td  by  the  Chief  Jwtiee  upon  the  main  qneitioQs  in  the  eue, 
hut  diflbred  with  him  upon  the  question  of  coeti.  The  lia- 
bility to  costi,  he  said,  depended  upon  the  intent  with  which 
the  acts  of  the  appellant  complained  of  in  the  oomt  beknr 
were  done;  that  is,  whether  they  were  firaudnlent  or  not 
Those  acts  were  illegal,  and  their  illegality  is  evidence  of  in- 
tent The  appellant  expressed  a  willingness  to  account,  ac- 
companied however  by  a  denial  of  the  right  of  the  complain- 
ants. His  offer  to  account  amounted  to  nothing,  and  ought 
not  to  excuse  him  from  the  payment  of  costs.  He  was  there- 
fore of  opinion  that  the  several  decrees  of  the  court  of  chan- 
cery appealed  from  ought  to  be  affirmed,  and  with  costs  to 
be  paid  by  the  appellant. 

Mr.  Justice  Sutherland  approved  of  the  suggestion  of 
Mr.  Senator  Maynard,  that  costs  should  follow  the  affirm- 
ance of  the  decrees,  not  on  the  ground  of  fraud,  but  because 
the  appellant,  in  the  offers  made  by  him  to  account,  had  pre- 
ferred unfounded  claims,  viz.  the  notes  barred  by  the  stat- 
ute. The  complainants  were  compelled  to  file  their  bill. 
Had  the  appellant  offered  to  settle  with  the  respondents  on 
terms  such  as  the  court  of  chancery  or  this  court  would  have 
approved,  the  respondents  would  not  have  been  entitled  to 
costs.  As  it  is,  however,  costs  should  be  allowed  to  them. 

Senators  Mathii  and  Throop  also  expressed  their  opin- 
ions that  the  decrees  should  be  affirmed,  with  costs. 

In  the  final  decision  of  the  cause,  the  following  questions 
were  put  and  decided* 

1.  Ought  the  exception  to  the  master's  report,  in  nqe9tf 
ing  the  notes  claimed  by  the  appellant  Halsey  Roger^^ 
have  been  allowed  by  the  chancellor  7  In  the,^i^riD|tiv^d 
viz.  Senators  S.  Allkh  and  Toim.  In  the  ne^tive,  17. 

2.  Ought  Halsey  Rogers,  the  ajypellant,  to  be  oMffid  y^ 
the  property  specifically  bequeathed  to  thn  wUxnTi  juiA  jjof 
him  in  her  possession  T  In  the  affirmative^  18.  In  tt|e 
live,  1,  viz.  Senator  S.  Ajamk,  _  ^  ^' 
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^^ms  ^  ^  «mral  decreet  appealed  from  be  alBniMNl  or 
^^^j^  *  imned,  aa¥ii^  the  question  of  costs!  For  affimuKie,  17. 
uumi         rerersal,  2,  viz.  Seaaton  8.,  Allen  and  Todd. 

4k  9kM  the  appellant  pay  costs  ?  In  the  affirmative,  lA* 
Id  the  n^tiTe,  4,  tie.  GMef  Justice  Savage,  Mr.  Justice 
M AKor,  Senators  Todd  and  Wheeler. 

Whereupon  the  several  decrees  of  the  court  of  chancery 
appealed  from  in  this  case,  were  ordered,  adjudged  and  de- 
creed to  be  affirmed,  with  costs  to  be  paid  by  the  appellant 
to  the  respondents. 


Spencka  Stafford,  survivor,  dec.  appeUantf  and  JoflV 

BavAN,  respandsnl. 

An  ftckiiowleclKioeiit  whieh  is  to  have  the  efTect  of  taking  a  stale  demand 
out  of  the  operation  of  the  fitatutc  of  limitationii,  ought  to  be  clear  ead  ei> 
plicit  in  Tclatinn  to  thf  mihjert  or  demand  to  whirh  it  n-fcfs. 

If  effect  can  be  j(iven  to  the  declarations  or  admiBKions  which  may  be  provffd 
to  have  been  nubde  bj  a  defendant  without  referring  them  to  tite  demand 
i^ida  wfaidi  the  edt  »  braoght,  they  will  not  bo  oonndered  as  x«f«Rinf  to 
aneb  demand,  and  aa  evMenoe  of  a  neir  pranlae  to  pay  U;  and  eapeeiallf 
win  they  Aot  bo  ao  eonsidered  wKcrc  the  defendant,  in  an  answer  to  a  bQl 
of  c^iF^roTery,  '  "i  ■Tnnliiff  Mth  ttiat  hn  hif  nmr  irlmmflrilprt  nr  pmmitiiit 

to  ]>ay  the  demand. 

An  answer  in  cliancery,  rcspontuve  to  and  fully  denying  a  matcnai  alicgauon 
in  abiD,  will  prevail,  taJeaait  bedwproy<>dbyBiPwtlianon»  witneai 

EilOB  from  chancery.  In  December,  1826,  the  appel- 
lant, as  the  survivor  of  the  firm  of  Stafibrds  and  Spencer,  fil- 
ed a  InU  of  discovery  in  the  court  of  chancery,  all^h^  the 
maldng  of  a  promissory  note  by  the  respondent  to  the  firm  of 
Btaflbrds  and  Spencer,  for  the  sum  of  $821,24,  bearing  date 
the  14th  June,  1614,  and  payable  on  demand,  alleging  the  loss 
or  destruction  of  the  note^  and  averring  several  acknowle4g* 
ments  of  the  note  or  new  promises  made  by  the  defendant 
llrithin  a  year  before  the  filing  of  the  bill,  and  particularly 
stating  an  offer  made  by  an  authorized  agent  of  the  respond- 
ent in  August  or  September,  1826,  to  pay  the  face  of  the  note. 
The  biil  concludes  by  praying  a  discovery  aiui  aii  account 
to  be  taken, 


Digitized  by  Google 


OF  THE  STATE  OF  ^EW-TOEK* 


533 


Tile  respondentia  his  answer,  admits  the  making  of  the 
noCOf  but  claims  and  insists  upon  the  benefit  and  advantage 
of  the  wtahtte  of  KmiiationSt  as  if  the  same  had  been  pleaded 
in  bar  to  the  relief  sought.  He  avers  that  the  note  had  been 
fully  paid,  but  "when  pai  tioularl y,  and  how,  and  by  whom, 
and  to  which  of  the  co-partners  (of  the  firm  of  Slallbrds  and 
Spencer)  it  was  paid,  Jie,  on  account  of  the  lenofth  of  time 
which  has  elapsed,  cannot  recollect.  He  denies  h;u  inQ;, 
within  six  years  before  the  filing  of  the  bill,  acknowh  dtred 
the  debt  nr  promised  to  fwiy  it.  He  admits  that  in  AuL;ust  or 
80 [tt ember,  1826,  he  requested  his  counsel  (a  suit  at  law  be- 
ing then  pending  on  the  note  in  question)  to  ascertain  from 
the  appellant  whether  he  would  accept  an  endorsed  note  for 
the  sam  of  $800  as  peace  money,  and  not  by  way  of  compro* 
mise  or  settlement  of  the  demand,  averring  to  his  counsel  at 
the  time,  and  instructing  him  so  to  say  to  the  appellantt  that 
the  note  in  question  was  fully  extinguished  and  discharged. 
He  states  that  upon  that  occasion  he  did  not  authorize  his 
counsel  to  say  that  the  9800  note  would  be  given  or  endon- 
ed  by  my  of  compromise  or  otherwise,  in  case  the  appellant 
was  wiltii^  t6  take  the  same,  intending  to  reserve  to  himself 
the  right  to  bny  his  peace  in  such  other  manner  as  he  might 
see  fit;  that  he  was  induced  to  this  course fixim  an  apprehen* 
aion  that  She  appellant  might,  though  contrary  to  the  Ihct,  prove 
some  dectaration  or  admission  which  would  sulject  him  to  the 
payment  of  the  whole  note,  with  interest '  He  admits  diat  he 
was  informed  that  an  interview  took  place  between  his  coun- 
sel and  the  apj)ellant,  and  that  the  appellant  refused  to  accept 
less  than  the  whole  amount  of  his  demand. 

Proi  ifs  were  taken  in  the  cause.  The  counsel  of  the  re- 
spondent, referred  to  in  the  answt  r.  was  examined,  and  veri- 
fied the  account  Lnvnn  of  the  ncf(<^ti;itif)n  with  the  appellant  in 
August  or  Se})triiiiM:'r.  Three  wi!ne<?se?.  (Joah  Staf- 

ford and  Spencer  Staff  ird,  junior,  sons  of  the  ap[>cllunt,  nnd 
Lewis  Benedict,)  contradicted  tiie  answer  in  respect  to  the 
acknowledgment  of  indebtedness  by  thp  respondent.  Joab 
Staflbrd  testified  that  in  the  winter  of  1822,  '8,  he  and  a  Mr. 
fboUuun  called  at  the  store  of  the  respondent  to  purchase  fur 
caps,  and  that  he  told  the  defendant  (the  respoiident  here) 
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ALBANY,         he  brought  any  money  with  him  to  pay  for  them, 

Dm.  1839.  and  that  the  defendant  replied,  that  nsUher  he  nor  any  of  his 
"^^^^  fath0t*ifamUjfn»d  to  bring  anynunujf  with  them  when  they 
r.  came  tof  iinAcue  good$  ofhia^  as  ikw  wa»  an  M  hmneMM 
beiwem  hm  a^  the  eomplainani,  (the  appellant  beie)  and  f4e 
dtfendantwoi  owing  him  agood  ial  if  momey^mioropnMkf 
ihan  he  eoM  ever  paj/,  and  that  therrfore  they  had  hettortake 
U  out  injurs.  Spencer  Slaffiird,  junior,  teitified  that  in  the 
yean  1821,  '93  and  he  wai  in  the  habit  of  calling  at  the 
defendant's  shop  every  winter  and  purchaeii^  for  cape  and 
buffalo  skins,  and  the  defendant  would  never  take  any  money 
in  pay  from  him,  alleging  as  a  reason  that  the  defendant  owed 
deponenCs  father j  who  is  the  complainant,  a  large  sum  of  monmff 
and  this  was  his  best  and  easiest  way  to  pay  it.  Lewis  Ben- 
edict testilicd  that  in  March,  1819,  he  presented  the  note  in 
question  to  the  respondent  for  setiloinrnt,  and  ihnt  the  respon- 
dent tht  II  a  erreedto  give  a  note  in  renewal  payable  in  September 
then  nt:.rf,  l»ut  subspquently  dech'ned  to  lio  so. 

It  apfxiarcd  in  evidence  tiiai  tin^  (  ompkunant,  Spencer  Staf- 
ford, hnd  been  connected  with  divers  persons  in  business: 
the  names  of  ibe  firms  with  which  he  was  thus  connected  of 
course  had,  from  time  to  time,  changed,  in  all  of  which^  how- 
ever, his  interest  continued.  On  the  boolu  of  Stafford  and 
Spencer,  the  first  of  those  firms,  an  account  against  the  r^ 
ipondent  was  balanced  on  the  17tfa  March,  1815,  subsequent 
to  which  there  was.  an  item  of  chai]ge  under  date  of  18th 
April  1815,  to  the  amount  of  £3J9.0 ;  and  the  nesrt  and  last 
was  of  the  date  of  14th  February,  1817,  in  which  the 
note  in  question  was  debited  to  the  respondent  The  nest 
account  was  in  fevor  of  the  fiim  of  Staflbrds,  Spencer  dc  Ca 
oommencuig  in  May,  1816^  and  endiiig  in  March  1810,  the 
balance  of  which  against  tiie  respondent  was  £50.15.6 ;  and 
next  an  account  was  opened  against  the  respondent  by  the 
firm  of  43penoer,  StaflSml  dc  Co.  commencing  in  December, 
1822,  and  ending  in  December,  1823,  the  balance  of  which 
against  the  respondent  was  £  is., 'j.O.  On  the  eUlier  hand,  it 
appeared  that  the  respondent  iiad  an  open,  unsettled  account 
against  the  complainant,  commencing  in  November,  1815» 
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and  endiog  in  September,  1627,  amouutipg  to  the  mm  of  albant, 
•235,77. 

The  cause  was  heard  by  Chancellor  Walwobtb  on  the 
pleadings  and  proofs,  and  in  October,  1828,  he  dismissed  the 
bill  with  cost.  The  reasons  of  bis  decision  will  be  found  in 
1  Paige's  Ch.     .280.  The  complainant  below  appealed. 

J,lMiing,  for  appellant. 

S,  Dutcherf  jun,  for  respondent. 

Mr.  Justice  SmptiKBLAiiD  delivered  the  following  opimon : 
The  answer  of  the  defendant  being  responsive  to  and  fully 
denying  every  material  allegation  in  liie  bill  must  prevail,  un- 
less it  be  disapproved  by  more  than  one  witness.  Joab  iStafford 
and  Spencer  Stafford,  junior,  the  sons  of  the  appellant,  are 
the  only  witnesses  who  contradict  the  answer  with  respect  to 
the  acknowledgment  of  indebtedness  by  the  defendant  within 
six  years.  It  will  bo  observed  that  iieitlier  of  these  witnesses 
pretend  that  tlic  note  in  question,  or  any  other  note,  was 
mentioned  by  the  defendant,  or  expressly  alluded  to  by  him  ; 
he  only  admitted,  in  general  terms,  that  he  owed  the  com- 
plainant a  lai^  sum  of  money,  without  specifiying  whether 
it  was  by  bond,  by  note  or  general  balance  of  accounts. 
What,  in  the  opinioaof  the  defendant*  would  constitute  a  large 
turn  of  money,  we  have  no  evidence  to  determine ;  no  ex- 
pression can  be  more  yague  and  indetenninate.  Its  meanti^ 
would  be  entirely  different  when  used  by  diflerent  persons, 
or  even  by  the  same  person  under  diflfeient  circumstances. 
It  would  be  unsafe^  therefore,  to  give  to  this  epithet  any 
peculiar  significance.  The  adnussion  of  the  defendant,  then, 
was  that  he  awed  the  con^lainant  It  is  unnecessary  to  de- 
'tenmne  whether  this  would  be  a  sufficient  acknowledgment 
of  the  note,  under  any  circumstances,  to  take  it  out  of  the 
statute  of  limitations,  because  the  evidence  in  the  case  shews 
that  there  was  at  that  lime  an  unli(|iii(lated  account  of  long 
standing  and  to  a  considerable  amount  between  the  parties, 
to  which  the  defendant  may  have  referred,  if  in  truth  he  made 
the  declaration  imputed  to  him  by  the  witnesses.  How  the 
balance  of  the  account  stood  at  that  time  does  not  clearly 
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ALBANY)  appear.  It  was  nn  unsettled  account,  and  the  defendant  may 
1^.1889.  Jij^vo  supposed  himseif  the  debtor,  though  the  fact  might  have 
been  otherwise  ;  the  testimony  of  the«p  witnesses,  therefore^ 
is  not  necessarily  incompatible  with  the  truth  of  the  defend- 
ant's answer.  He  may  have  made  the  declamtion  imputed  to 
hkOf  and  still  never  have  intended  to  admit  the  existence  or 
justice  of  the  note  in  question.  An  acknowledgment,  which  b  to 
have  the  efiectof  taking  a  stale  deDoaiid  out  of  the  operation  of 
the  statute  of  limitatbns,  ought  to  be  clear  and  explicit  in  je- 
lation  to  the  subject  or  demand  to  which  it  refers.  The  ac- 
knowledgment or  new  promise  b  to  be  affirmatively  establish- 
ed by  the  plaintifi^  and  if  effisct  can  be  given  to  the  dedara* 
tions  or  admissions,  which  may  be  proved  to  have  been  made 
By  a  defendant,  without  referring  them  to  the  demand  upon 
which  the  suit  may  have  been  brought,  they  ought  not  to  b9 
considered  as  referring  to  such  demand,  and  as  evidence  of  a 
new  promise  to  pay  it ;  but  most  especially  they  ought  not  to 
be  so  considered  when  the  defendant  denies  under  oath  that 
be  has  ever  acknowledged  or  promised  to  pay  the  demand. 

It  is  said  by  the  supreme  court  of  the  United  States  in  BeU 
V.  Morrison  and  others,  (1  ]\>t(  r's  R.  351,)  that  where  a  new 
promise  is  to  be  raised  by  implication  from  the  acknowledg- 
ment of,  the  parly,  such  an  acknowledgment  ought  to  contain 
an  unquaHficd  aud  direct  admission  of  a  present  subsisting 
debt,  which  the  party  is  liable  and  willing  to  pay ;  if  there  be 
accompanying  circumstances  which  repel  the  presumption  of 
a  promise  or  intention  to  pay,  and  if  the  expression  be  equiv- 
ocal, vague  and  indeterminate,  leading  to  no  ceriain  conclu- 
sion, but  at  best  to  probable  inferences,  which  may  effect  dif. 
feient  minds  in  difierent  ways,  they  ought  not  to  be  considered 
as  evidence  of  a  new  promise  to  revive  the  cause  of  action. 
Any  other  course  would  open  all  the  mischief  against  which 
the  statute  was  intended  to  guard  innocent  persons,  and 
expose  them  to  the  danger  of  being  entrapped  in  carelesi 
conversatbns  and  betrayed  by  petjurles.  Althougli  I  can- 
not yield  my  assent  to  all  the  points  decided  in  that  case,  nor 
(0  all  the  leasoning  and  positions  advanced  1^  the  learned 
judge  who  delivered  the  opinion  of  the  court,  the  general 
views  to  which  I  bnve  alluded  appear  to  me  to  be  sound  and 
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iknpreflsive,  and  to  apply  with  conaiderable  force  to  the  case 

now  under  consideration. 

But  the  testimony  of  these  witnesses  is  not  entirely  unim- 
pcached.  Francis  Bryan,  the  son  of  the  defendant,  swears 
that  the  fur  caps  purchased  by  the  complainants  sons  were 
purchased  of  him  \vf)cn  his  father  was  U'*i  present;  and  it  ap- 
pears, from  the  original  entries  in  the  dctendrmt's  hn  »ks.  that 
the  articles  were  charged  directly  to  th'^  ^ons,  and  not  to  their 
father,  the  complainant.  The  circunislances  slated  by  this 
witness,  although  not  absolutely  irreconcilea  le  with  the  tea- 
tinoony  of  the  StafTords,  would  nevertheless  be  entitled  to 
some  weight  in  a  case  depending  upon  the  nice  and  accurate 
balance  of  evidence.  But  it  is  not  necessary  in  this  case  to 
resort  to  such  an  analysis,  as  1  am  of  opinion,  for  the  reasons 
which  I  have  already  assigned,  that  admitting  the  testimony 
of  the  Stailbrds  to  be  entirely  unimpeached,  it  does  not  shew 
a  sufficient  acfaiowledgement  of  the  note  in  question  to  take  it 
out  of  the  statute. 

The  testimony  of  the  counsel  referred  to  in  the  answer  con- 
firms,  in  every  essential  particular,  the  answer  of  the  defend- 
ant, so  far  as  relates  to  the  motives  and  circumstances  of  the 
attempt  which  he  made  to  effect  a  compromise  with  the  com* 
plainant  through  the  witness ;  it  was  obviously'  an  eflbrt  to 
purchase  his  peace,  and  not  an  acknowledgment  of  the  legal 
existence  or  justice  of  the  claim. 

In  relation  to  the  acknowledgment  testified  to  by  ^Ir.  Ben. 
edict,  it  is  only  necessary  to  remark,  that  it  was  made  in 
March.  18U),  and  the  bill  in  this  case  was  filed  in  December* 
182t),  nearly  eitrht  vears  after  the  acknowledLrment.  Admit- 
ting  it  to  have  been  made,  therefore,  it  is  no  evidence  of  a  new 
promise  within  six  years.  This  suit  has  no  conoeclion  with 
the  suits  at  law  which  were  previously  commenced. 

I  have  taken  no  notice  of  the  ailegadon  and  evidence  in  re* 
lation  to  the  embezzlement  or  destruction  of  the  note  in  ques< 
tion ;  the  fact  is  positively  denied  under  oath  by  the  person 
accused,  and  the  defendant  also  denies  aU  knowledge  of  the 
fiict,  or  that  the  note  ever  came  to  his  possession.  Whatev- 
er ground,  therefore,  the  circumstances  of  the  case  might 
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CAMS  or  ns  oomr  or  muom 

have  afibrded  for  saipicioD,  the  ftct  miut  be  coniiderad  at  le- 
gally disproved. 

I  see  nothing  so  peculiar  in  the  circumstances  of  this  ease 
as  to  exempt  the  unsuccessful  party  from  the  payment  of 
coetSt  which  was  ashed  for  on  the  argument  of  tUs  ease,  in 
case  the  court  should  be  of  opinioD  that  the  decree  of  the 
chancellor  ought  to  be  affirmed.  I  am  therefore  for  affinmqg 
the  decree  bebw,  with  costs. 

Chief  Justice  Savage  and  Mr.  Justice  Maict  expressed 
their  concurrence  in  the  opinion  delivered. 

Mr.  Senator  S.  Aixen  also  coQCUred,  bneily  stating  the 
reasons  of  bis  opinion. 

Whereupon,  it  was  unanimously  or(lcr(  <1,  acijud^rNl  and  de- 
creed that  the  decree  of  the  chancellor  be  in  ail  thiiigs  athrm- 
ed,  and  that  the  appellant  pay  to  the  respondent  his  costs  to 
be  taxed. 


RicnARn  Abeaham,  impleaded,  dtc  op/ieflsfit,  and  C*  B. 
Ftxeroio  and  others,  respondentt. 


An^gngmemkdMM.  tomgn  ooauakAm  of  lwiilmi|it^  k  nol  eDtitled  Mn 

judgment  to  an  injumtim  to  restnin  the  hankrupt  from  lecciving  from  the 
rnntoni  house  hrri',  property  wh  ch  waw  on  thf  f^-As  on  board  a  vewel, 
on  its  war  from  England  to  New>York  at  tlie  time  fji  the  aiiiag  out  of  the 
commiBtiion.  Per  curiam. 
Aa  asfcignment  imdtr  dw  bubnpt  law  of  Bnglmid  dam  not  opomte  s  kfil 
tiBBofarof  dm  poiMMul  pmpertf  of  the  beakrapt  to  tku  ttmOij,  ovbb  m 
hetwecB  fho  mmigim  tad  the  Mfarapf.  Per  MaYiuBiik  O&nnt  and  Bm. 
BOffi,  ttnator*. 

If  the  property  be  on  board  a  British  vcwkI  on  the  high  scftp  at  the  tune  nf  th** 
Bung  out  of  the  commtBsion,  and  thus  within  the  juhvdiction  of  England,  it 
poawo  bj  the  aarignmeni ;  but  if  ao,  the  fiust  muat  be  distinctlj  aTerred.  and 
wfflaotbepteeiuoed.  Per  MAtmna  aad  Stewpb^  etnolere. 

TliB  iMnt  of  a  banknipt  to  a  elalBtuij  oOTgaaMnt  of  Ue  prapoty  li  Mt  to 
be  presmned,  while  the  pwiiewd<a|i  tie  yet  M  jtiri.  Per  MAtaaw  and 

OLHTEa,  senatort. 

If  the  same  efiect  be  given  to  ^ttatutory  a»«i^nntfii!  n?  tn  a  rolimtarv  mmev- 
ance,  the  aeeigiMe  ia  iM)t  entitled  to  an  mjunctxm  before  judgment.  Fer 
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PiknipUt  tontained  m  the  opinioiu  of  Ifr,  JluHee  Marct  and  Mr.  Senator 

TilROor,  ditttntinfr  from  the  opinion  of  (hr  majority  of  thf  ronrf. 
1.  An  a».sigiunent  under  a  comniissiun  ol  bankruptcy  Hucd  out  m  llii^^lainl 
mgainst  a  Brititk  Hubject,  domiciled  in  that  country,  divests  the  bankrupt  of 
penonal  property  of  iriueh  he  is  poweand  m  tku  cmififry  vad  tntiurfenitio 
<hd  twigiiWi  So  property  ia>y>wel  on     high  laM  in  lilwiiMMittmrpiMM^ 
P«r  Maiot*  J*  And  Tnuwr,  mmtor. 
S>  An  injunction  may  propedj  imie  from  chancery  in  such  case  to  restrain  a 
custom-house  officer,  into  whose  hands  tlie  property  comes,  from  delivoru^ 
it  to  the  bankrupt.    Per  Marcy,  J.  and  Throop,  ttnator. 
3.  The  same  effect  should  be  pren  by  our  courts  to  a  ttatutory  assignment 
undoro  fofeign  aotof  hodbuptcy  as  toa  odfimtery  Msipitnmt,  irfien  all  tho 
portinanmliiooli  of  lIioeoiuitKf  un^ot  tfaalawaof  whidi  the  terignmeiitfa 
made,  end  tiietr  lights  grow  out  of  con  tracts  made  within  the  jnnidiotioa  of 
tlieir  own  frovrmmtnt,     P^-r  Marcv,  J.  and  Throop,  senator. 
A.  Personal  property  i»  with  jut  locality,  and  Ih  governed  by  the  laws  of  tho 
country  where  its  owner  is  domiciled,  except  where,  by  the  laws  of  tho 
ooontijirihsie  itii  iitnatodi  itis  euUjLctedtothockkMof  tflo  ei^^ 
oountrjr  for  saliefiMStion  of  Ihdr  juat  demands :  ae  to  aocb  ehuma  a  atatutoiy 
assignment  under  a  commission  of  bankruptcy  creates  no  lien ;  but  as  to  the 
banknipt,  all  his  prnpcrtv  and  rhnpp«s  in  action  throtT^^hrtHt  the  world,  and  his 
pci'.vor  over  it,  is  taken  away  and  the  aj^i^'^cr  nndi  r  tiie  i  iiiillDiBaiOll  issid), 
stiiuted  in  his  stead.    P«r  Ma&cv,  J.  and  TuRoor,  senator. 
Anusigneeof  a/orei^  bankrupt  may  sue  here  inacooit  of  c<iuity  if  notia  a 

ooort  of  kw  in  hia  ohaiaoter  of  eaaignee.  P«r  Tnaoor,  eenotM', 
After  the  laaaslgnment  the  benhn^t  holda the  aaatgned  property,  aohfecttotho 
title  of  the  assignee,  and  beeoouNi  bjopnatloii  of  law  theagent  of  tho  aa^ 
P«r  Tjotoop, 


ALBANY, 
Dec.  1829. 


Appeal  from  chancery.  The  bill  was  filed  on  2tt!i  Sep- 
tember, 1828,  by  Charles  Berners  Plestoro  and  eight  others, 
creditors  of  the  appellant,  and  James  Johnstone,  an  assi- 
gnee under  a  commission  of  a  bankruptcy  sued  out  in  Eng- 
land  against  the  appellant  The  bill,  after  stating  that  the 
parties  were  subjects  of  the  king  of  England,  doroiciied  in 
that  country  and  setting  forth  the  debts  due  to  the  several 
creditors,  averred,  that  in  the  month  of  July,  1828,  the  appel* 
lant  abiconded  to  avoid  being  arrested  at  the  suit  of  his  cred* 
itoxs ;  that  Plestoro,  a  creditor  to  the  amount  of  £8500  sler^ 
ling,  procured  a  commission  of  bankruptcy  to  be  issue ;  that 
<m  the  6th  of  Avgitst  the  commissioners  decbured  the  appel- 
lant a  bankrupt,  and  on  the  same  day  executed  a  deed  of  as* 
signmem  of  his  estate  to  James  Johnstone^  whereby  the  sam^ 
by  the  laws  of  Ti»^ianH,  became  vested  in  him  in  trust  for 
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ALBANY^  the  creditors  of  tho  appellant ;  that  the  appellant  had  lately 
i>ec.ie29.  arrived  at  the  city  of  New- York,  having  brought  with  him 
on  board  the  ship  Great  Britain,  French,  master,  sandry  iner« 
chandisc,  goods  and  chattels,  to  wit,  22  packages  and  casei 
of  paintings,  one  case  of  medals  and  books  and  one  case  con- 
taining paintings  and  cabinet  furoiturei  which  good*  it  was 
alleged  were  in  a  pnUic  store,  onder  the  powet  and  cmtody 
of  ihe  collector  of  the  customs  for  the  port  of  New-York« 
The  hill  further  stated,  that  suits,  had  been  commenced  in  tiio 
'  names  of  the  cveditors  against  the  appellant  in  a  oonrt  of  the 
city  of  New-York  for  the  debts  doe  to  them  respectifdf ; 
that  the  appellant  had  been  arrested  and  the  suits  were  pend- 
ing ;  that  the  witnesses  necessary  to  prove  the  debts  reside 
in  Great  Britain,  beyond  the  jurisdietioa  of  the  coorls  of  this 
state.  The  bill  prays  a  discovery  as  to  the  several  matlefS 
alleged  in  iho  bill  ;  that  the  collector  of  the  customs  may 
be  decreed  to  deliver  the  goods  to  Johnstone  the  assignee, 
upon  payment  of  the  duties,  and  that  in  tin-  meantiniu  aa 
injunction  issUc,  restrainini^  the  cohector  iiom  delivering  the 
property  to  the  appellant,  and  forbid ing  the  appellant  from 
suing  for  receiving  the  same  until  the  order  of  the  court. 
An  injunction  issued  according  lu  the  prayer  of  the  biil. 

In  the  answer  of  the  dcfendanf  he  admitted  the  debt  of 
Plestoro  and  some  of  the  others,  but  denied  others  of  tlie 
debts  set  forth  in  the  bilL  He  denied  that  he  quitted  Eng- 
land clandestinely ;  or  absconded  with  a  view  to  elude  his 
creditors ;  on  the  contrary,  he  averred  that  he  left  England  for 
the  sole  and  only  pnrporse  of  pursuing  and  extending  his  busi- 
ness ;  that  his  departure  and  mode  of  travelling  in  Biigland 
eAer  he  left  Xiondon,  the  place  of  his  residence,  was  open- 
and  public  and  in  the  way  of  business  ;  that  he  publicly  and 
invariably  gave  out,  both  before  leaving  London  and  on  the 
Way,  that  he  was  coming  out  on  a  venture  to  the  United 
States  of  America;  that  he  had  his  merchandise  paUiely 
and  regularly  entered  at  the  custom-house  in  Liverpool,  from 
whence  he  sailed  bound  to  the  city  of  New- York,  the  goods 
being  consigned  to  himself  at  the  latter  port ;  that  he  lef^  his 
address  for  the  city  of  New-Yoj  k  to  such  as  were  concerned 
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In  kiowiog  where  was  Ip  be  found,  annomMi^g  his  iiilBii* 
tkmt  in  which  he  was  sincere,  of  reliiraiog  to  Engiaod  in 
November  thee  aait;  that  ha  left  peraona  in  the  mean  time 
ta  cany  oa  fab  buaiiieaa  with  « laige  capital  for  that  porpeaa^ 
moae  than  wfident  to  pay  aU  hia  deble»  and  thai  every  part 
of  hia  coMhaet  firon»  first,  to  last,  as  regarded  the  property  ia 
ipieatioB  aod  Ina  adventure  to  this  country  had  been  &ir  and 
bona  fide  in  the  regular  pmiut  of  his  business  as  a  mefchanti 
with  a  viflfw  to  bailer  his  circumstances ;  aad  that  he  knew 
and  believed  himself  to  be  perfectly  solvent  and  able  to  pay 
ail  his  lawful  debts,  in  case  the  property  he  left  behind  had 
not  been  sacrificed  and  his  credit  ruined  by  the  proceeding's 
of  the  complaintints.  He  denied  all  knowledge  of  the  suing 
out  of  the  commission  of  bankruptcy  and  of  the  assignment 
under  it,  except  what  was  derived  from  the  complainant^ 
bill ;  he  admitted  his  arrival  with  the  pro})erty  in  New-York 
and  it«:  deposit  in  th^  cnstom-house ;  and  that  he  had  been 
sued  as  stateil  in  the  bih,  nine  several  suits  havinf^  been  com* 
menced  against  him  in  the  name  of  the  complainants  rcspec- 
lively,  except  Johnstone,  and  that,  as  he  alleged,  to  oppress 
and  rmn  him  and  deprive  him  of  his  liberty,  the  suits  were; 
brought  for  large  nominal  sums,  and  particularly  that  of  PleSK 
tOfo»  in  which  $30,0<N)  was  demanded^  and  the  others  in  pro- 
portion, and  that  in  consequence  thereof  he  was  in  close  r.usto> 
dy.  He  insisted  that  the  commiaflion  of  bankruptcy,  if  isstied». 
had  issued  in^romdmUy  and  iO^t^^naA  ought  not  to  pr^ 
dioa  himiin  this  connliy ;  and  he  submitted  whether  he  wae 
bound  to  account  to  the  complainants^'otii%  on  the  ground  of 
the  allegations  stated  in  the  blU. 

On  the  7th  October,  18SI6^  appellant,  on  doe  nocidei^ 
applied  to  the  chancellor  finr  a  dbaolutioo  of  the  injunction; 
and  on  the  2l8t  of  the  same  month  the  chaneeBor  deiM  dm 
motion,  with  costs  to  be  paid  by  the  appellant,  and  made  an 
order  accordingly.  Tlio  reasons  for  which  decisions  will  be 
found  in  1  Pnige's  Ch.  E.  236.  From  this  order  the  defendant 
below  appealed.  ••  *  .  ■•• 


ALDANT, 

Decisaa. 


D,  GraJiam,  for  appellant.  The  injunction  should  have 
been  dtfsolved  oi^  tl)e  ground  at  tiie  loaltilanou^ness  the. 


Digitized  by  Google 


m  oomr  or 


ALBANY, 

Dee.  laaa. 


V. 

FleeUiro. 


matter  oontiined  in  Utt;  thi  ntiii^  up  ef  the  cinims  of 
creditors  and  of  an  assignee  under  a  commisfioii  of  bank^ 
niptcy.  The  defeiKknt  below  might  haTe  damaned,  but 
was  equally  entitled  to  urgb  thii  ofaieetioii  on  answer.  Sev- 
eral dvtinct  and  uoooimected  partial  oanaol  umla  in  a  hilL 
Strike  out  the  namea  of  the  oradRaFS,  aa  aoggaalad  by  tba 
olianoeUor,  and  the  aangnee  atanda  akne;  wMKmt  the  bank« 
rape  he  cannot  8iie>  and  yet  here  he  auaa  the  hankrQpt»  the 
▼ery  person  whom  he  lepraacnla.  (1  Johni.  R.  11&  8  id. 
846.   80  id.  300.) 

The  aaiignment  is  an  ladjpteiif  proceeding:  The  power  of 
the  assignee  firs*  appointed  is  limited  to  43  days,  when  an- 
other may  be  substituted,  and  the  bankrupt  himself  may 
come  in  at  any  time  within  12  months  and  dispute  the  whole 
proceedinjT.  (Bankrupt  act  of  England,  6  Geo.  4,  ch.  Iti, 
passed  2(1  Mav,  1825,  §  92.)  The  question  presented  there- 
fore is,  \vh(  thrr  Dur  courts  will  carry  into  eilect  the  bank- 
rupt law  of  England  and  regard  any  jjroceeding  under  it  be- 
fore a  final  and  conclusive  order  has  been  made.  If  not,  it 
is  of  conrse  to  dissolve  the  injunction  an  1  to  dismiss  the  bill. 
Otherwise  the  court  are  bound  to  adj  ulicate  upon  tlie  act 
and  to  determine  the  rights  of  the  parties  under  it.  This,  it 
is  presumed,  they  will  not  do,  as  it  is  not  in  their  power  to 
see  that  justice  shall  be  done;  the  funds  of  the  bankrupt  in 
England  are  beyond  their  reach,  the  assignee  is  not  subject 
to  their  control,  and  the  creditors  the  appellant,  not  parties 
to  the  proceeding  here,  will  not  be  bound  by  it  The  bitt 
therefore  should  be  dismissed. 

.  The  bill  discloses  no  equity.  The  statute  under  which 
the  comnussion  issued  should  ham  been  pleaded,  and  the  pre» 
fiminary  prvioeedhiga  aet  forth,  shewing  that  the  oonnniasioa 
ddy  issued  in  accordance  with  the  statute.  The  assent  of 
the  ciedilors  to  the  filling  of  the  bill  should  have  been  averred* 
88.)  The  ereditoia  ivfiag  bioii^t  their  aoSta  at  law»  an 
debarred  from  chdmmg  under  the  oomnussioa  ($iOL  I 
Rose  on  Batdmiptcy,  184,  804.  3  id  431.  16  East,  252.) 
Whatever  might  have  been  the  effect  of  the  assignment  upon 
the  property  of  the  appellant  in  England,  it  has  not  the  ef- 
fect of  operating  a  legal  transler  of  bis  properly  here.  The 
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Wakrvpl  fow  of  BogkiKi  ii  id  Ito  nature  sod  origin  ponal,  alban-t, 
and  our  ooQrto  af6  DOt  booDd  to  iBioroe  it,  or  to  gire  efiedt  ^^^l^' 
to tho assigDinoDt  on  tba  urainod  groond  of  its  hangeqmyB^  amuw 
lent '  to  a  Tolontary  act  of  a  party  over  his  own  propeitf.  pjj^^. 
The  role  of  oomi^  tendered  to  us  by  Great  Britain  on  tfais 
sdijeet  has  not  been  aooepled  or  adopted  by  the  courts  of 
oar  eonatry/  (90  Johns.  R.  989»  980,  300.)   The  assignee 
would  not  be  entitled  to  an  injuDCtion  under  the  bankrupt 
law,  even  in  England ;  and  the  creditors  at  large  had  no 
right  to  ask  for  it    (2  Johns.  Ch.  R.  144.    1  Hopkins'  Ch, 
Rep.  305.) 

F.  A»  Jayt  for  respondents.  By  the  law  of  nations,  every 
state  is  bound  to  do  justice  to  the  citizens  or  subjects  of  an- 
other state.  By  the  law  of  England,  a  foreign  assignee  of 
a  bankrupt  is  entitled  to  the  property  of  the  bankrupt  in 
England,  even  in  opposition  to  British  subjects  who  have  at- 
tached such  property,  where  the  attachment  is  subsequent 
to  the  vesting  of  the  rights  of  the  assignee.  (1  H.  Black.  691. 
id.  ia-2.  id.  131.  1  Douglass,  1G9,  4  T.  R.  IH2.  '2  11.  J^l. 
402.  1  East,  11.  8  Vescy,  S2.  1  Rose's  Bank.  Cas.  402. 
2  id.  99,  234,  313.)  [The  reader  is  referred  to  20  Johns. 
R.  242  to  248,  for  the  cummcnts  of  the  counsel  upon  the 
c:\^c^  cited  ;  the  same  c  junsel  having,  in  a  case  there  report- 
ed, quoted  and  commentijd  upon  the  cases  now  cited  by  him.] 
This  doctrine  is  t'uiiy  recognized  as  the  law  of  this  state  by 
Chancellor  Keut,  iu  the  case  of  Holmes  vs,  Remsen^  4^. 
(  4  Johns.  Cb.  R.  460.)  Mr.  Justice  Piatt*  in  a  case  bctw^ 
the  same  parties  and  invoWipg  the  same  questions,  (  20  Johns. 
R.  254,)  differs  in  opinion  with  Chanoellor  Kent  as  to  the 
rule  of  law  which  should  prevail  in  cases  of  conflictiqgclaiaiB 
between  foreign  assignees  and  domestic  creditors,  but  he  uik> 
qualtfiedly  admits  that  as  to  the  bankrupt  himself,  the  maxim 
that  every  man  ia  presumed  to  be  assenting  and  a  party  to 
the  laws  of  his  own  country/*  appUes»  ittad  is  just  and  proper ; 
the  oonsequenoe  of  which  is,  that  effect  should  be  given  to 
the  assignment  as  beii^  in  execution  of  laws  by  which  the 
bankrupt  is  bound. 
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Tile  of  AM  t.  Cariiai,  (2  Jofam;  R.  844,)  does  tiot 
decide  ifattt  the  fmfgjtiee  most  stie  in  the  nsme  of  tiie  tmnk* 
rupt.  It  is  th'  re  said  the  aaSt  may  be»  not  that  it  snrse  be  Uk 
the  Mine  of  the  assignee  or  of  the  bankmpt  Besides,  here 
the  suit  is  not  on  a  chose  in  action,  but  ibr  the  recovery  of 
goods.  There  the  action  was  at  law ;  here  it  is  hi  equity, 
where  the  assif^nec  may  always  sue  in  his  own  name.  The 
assignee  may  sue  in  his  own  name.  (3  Mass.  Rep.  517. 
Cooper's  PI.  34.)  All  legally  or  beneficially  interested  may 
be  made  parties.  Cestuis  que  tnist  may  therefore  l)e  made 
parties.  Th  re  is  no  case  to  be  found  which  defidcs  that 
because  im{)roper  parties  are  joined,  the  bill  must  be  dis- 
missed. The  bill  is  not  juulJifanou^  :  for  though  the  parties 
are  disconnected  in  the  substratum  of  the  action,  the  remedy 
is  joint.  It  is  like  a  bill  by  creditors  whose  demands  are  sep- 
arate, calling  a  trustee  to  account.  The  bnnl^rfipt  act  is  so^ 
iieient'y  referred  to  in  the  bill  by  his  title.  In  all  cases  0^ 
contracty  the  kz  hci  contractMS  and  lex  dotfttcUii  of  foreign 
debtors  must  of  necessity  be  passed  upon  by  the  courts  here* 
(2  Johns.  R.  108.  3  id.  88a  7  id.  lia.  11  id.  194.  14» 
id.  888,846.   1  Caines,  41!^.  2Cowen,636.  4  id.  SOS,  n.) 

D,  Ogden^  in  reply.  At  the  time  of  the  issuing  of  th6 
doimnission,  the  goods  were  on  the  high  seas.  Had  they 
been  on  board  of  a  British  vessel,  it  wonld  have  been  t6 
averred.  In  the  absence  of  such  averment,  the  ihir  condole 
sion  is  that  the  vessel  in  which  they  were  embatfod  wai 
AauHcan ;  and  if  so,  the  goods  were  as  much  witfahk  our  ju^ 
risdicttOA  as  if  landed  in  a  store  house  at  New-Yottt.  Utt^ 
less,  therefore,  the  assignment  passes  personal  property  out 
of  the  jnrisdietion  of  England,  the  property  in  questioii  did  not 
pass  to  the  asngnee.  y  L^^Wf^ 

The  proposition  of  Lord  Lottghbokt>ugh,  in  1  It.  Hhieb 
6^  that  personal  property  is  governed  by  the  law  which 
governs  the  person  of  the  owner,  is  denied  in  the  broad  terras 
in  which  it  is  advanced.  It  is  true  as  to  tlie  succession  or 
distribution  of  it,  but  not  as  to  the  collection  ot  it.  It  must  be 
collected  according  to  the  laws  of  the  country  where  it  hap^ 
pans  to  be.  ^-^^.r  >«i<'.^'i.i^a^ 


9 


mr  Tn  srin  or  nw^v 

A  vokmimrf  assignment  is  an  mimgunatA  hy  the  btaknipt  alb  avt, 
IwiiieK  at  contradtstinguuhed  from  an  asagmneiil  by  aiot  or 
opeiatkm  of  law,  Tha  oaae  in  1  H.  Bbck.  181,9,  was  thai 
of  anaangnmentbythabaokriipt  So  in4  JQbBB.Gh.R*4iil|p 
nwh  aM^gDmeiil  was  bald  good.  1 IL  Blaclu  691,  puts  tba 
aa^gnmeat  by  opeialm  of  law  upon  the  nme  Ibotiiig  widi 
ap  aanignmeni  by  the  bankrupt  hinMe]£  The  questkm  theitt, 
however,  was  betweui  the  asiigiiee  and  the  erediton.  Bui 
ean'  an  assigmnent  be  pieanmed  to  be  vohmtary  when  the 
vem  is  shewn  f  Unless  it  is  Tottmtary,  it  does  not  pass  pro- 
perty extra  ierritorivm ;  and  on  the  presumption  that  the  as- 
signment was  voluntary,  the  property  here  is  taken  out  of  the 
hands  of  the  appellant,  it  the  claim  be  allowed,  it  caa  only 
be  because  the  British  baiikrupt  act  is  in  force  here. 

Chancellor  Kent  held,  in  4  Johns.  Ch.  R.  466,  that  an  as- 
signment in  England  pas^d  the  property  liere.  In  20  Johns, 
R.  254,  Mr.  Justice  Piatt  (the  other  judges  giving  no  opinion 
on  the  |)()iiit  )  held  the  contrary.  It  is  tli(  n  ture  an  unsettled 
question  in  our  own  courts.  In  5  Cranch,  289,  Ch.  J.  Mar- 
shall says;  "The  bankrupt  law  of  a  foreign  country  is  in- 
capable of  operating  a  legal  transfer  of  property  in  the  Un^ 
Isd  States.'*  It  has  been  said  of  this  case,  that  it  was  to  be 
regretted  that  a  litigated  point  of  law  of  great  importance 
sboold  have  been  ssttled  by  a  dry  deciston,  unaeeompanicd 
by  argument  or  illustration ;  but  we  have  the  authority  of 
Judge  Johnson,  (U  Wheaton's  R.  861,)  for  sayii^  that  the 
decision  in  Cranch,  was  made  upon  fidl  deliberatk».  The 
casas  reviewed  by  Mr.  Justice  Flatt,  In  20  Johnson,  shew 
that  Chancellor  Kent  standi  upon  this  question  in  opposilioii 
to  aU  the  American  judges. 

A  bankrapt  act,  it  is  said,  though  a  municipal  Ipiw,  fecma- 
an  eioepibh  to  the  general  role  that  such  laws  aie  confined 
in  their  operation  to  the  country  where  they  are  made,  be- 
cause such  act  is  a  rule  of  international  law.  K  so,  the  de- 
cisions of  the  supreme  court  ul  the  U.  S,  are  paramount  up- 
on this  question,  that  court  being  the  proper  depositary  of 
such  law.  Jf  an  assignment  under  a  commission  of  bank- 
ruptcy in  England  passes  property  1r  re,  the  bankrupt  law 
iiavii]g  a  retroactive  operaUon,  what  would  be  its  efiect  up* 
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MAAKT ,  Oil  a  shipment  here  ?  would  it  divest  the  rights  of  a  pcandiaaer? 
Hm.  IMt.  Q^Qeelior  Kent  concedes  it  would  not,  became  the  doctrma 
of  relationship  is  a  positiTe  rule  of  mete  P^iuj. 
If  a  part,  the  whole  is  nnmicipaL 

if  the  aM^nment  passed  the  propertjrt  and  tha  legal  iolar- 
•tt  was  vested  in  the  ass^gm  why^  oame  Iw  into  a  court  of 
aqoityf  why  did  be  Dot  htiag  Ub  wti&aa  of  trowt  detiopa  or 
MfJeral  it  was  not  a  ease  of  Ueii  or  mortgaga  imfoinig 
the  equitaUe  iaterfisreiiee  of  the  court  And  tfaea,  too»tUa 
case,  whan  the  assigaee  is  the  repiaseiitatiTa  of  the  hank- 
rvfit  as  well  as  of  the  craditon^  pseseals  the  anoaiaJy  of  ai 
ageal  snh^  his  principal.  If  the  baaknipt  law  is  in  Ibroa 
heia,  why  apply  to  our  ooortst  why  nol  send  a  messengaf 
and  seize  the  property?  Whether  one  shall  be  the  repres»i> 
tstrve  of  another  depends  npon  our  laws,  and  not  the  laws  of 
a  foreign  country.  Administration  granted  ai)road  will  not 
authurizc  a  suit  here.  The  authority  to  act  must  be  here 
conferred. 

A  rule  of  inteniational  law  cannot  he  biodms^  unless  it  be 
mutual.  Grnat  Bntam  has  a  bankrupt  Inw,  we  have  nol; 
thvrc  is  therefore  no  mutuality  in  ^iviDi^  c fleet  here  to  assism- 
menis  made  there,  when  a  like  comity  raiuiot  hr  exercised  in 
Bngland  towards  us.  We  arc  unwiiling  to  have  a  bankrupt 
law  of  our  own ;  and  shall  we  enforee  the  bankrupt  kw  of  a 
ibreign  nation? 

The  IbUowiqg  <qNaioiia  were  ddivefed  on  the  deaisioB  of 
thiscaaa: 

By  Mr.  Jvslioa  MAwn.  There  are  sevsral  obysetioas  to 
the  prooeediiigs  io  this  cause  hi  tfasir  natwa  pffaliaHnsiyr 
wWob  lis  k  onr  way^  to  that  audaly  idisd  on  far  the  la w- 
sal  of  the  chancellor^  oider.  It  ia  sa«l  that  if  the  aOagwl 
proceedings  against  the  appellant  as  a  bankmpt  wied  in  tha 
provisional  assigaee  the  property  in  qu^tkm^  tlisn  tha  othsr 
retpondiettts  sua  improperly  joined  with  ban  in  this  sail ;  and 
if  it  is  a  proceeding  on  the  part  of  lha  creditors  to  obtMn  a 
discovery  to  aid  them  in  their  suits  at  law,  then  Johnstone, 
the  assignee,  should  not  have  been  a  party.  If  it  should  be 
conceded  that  tliere  is  a  misjoinder  oi  compiainanUi  m  iiie 
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bin,  a  iMtioD  to  difiolva      fajoBetioii  iwpad  tlitreoftfi  aot  albavt, 

the  proper  proceeding  on  the  partof  the  defendant  looMn  ^^^.^^ 
*thebedefit  of  that  ob^ion.  It  dmid  have  bean  pneented  AMiai 
.tothe  court  hefowhjr  a  denmrcarto  the  laft.  If  it  appear  ^^J^ 
that  any  party  to  the  bill  haa  a  right  to  ratam  the  mjonciioai 

this  right  is  not  impaired  because  he  is  joined  with  olhan  ^ihtt 

have  no  such  right. 

But  thr  right  of  Johnstone,  tiie  provisional  assi^c^nee,  to 
snstaiii  tfiis  suit,  is  called  in  question.    His  power,  it  is  said, 
h  only  t(  in[>orary,  and  lasts  only  until  the  cretiiiors  make  aii 
appoiniiiK  lU ;  and  by  the  courFie  of  proceedintrs  in  bank- 
ruptcy, the  creditors  must  have  met  and  su[K'iseded  him  be- 
fore this  suit  was  c  jinnir  nced.    The  provisional  assignee  has 
as  ample  powers  as  the  assignee  appointed  by  the  creditori, 
and  he  retains  his  trust  until  he  is  "  removed  at  a  mcotinaf  of 
the  creditors  for  the  choice  of  assignees,  if  they  shall  ilunk 
6L"    (6  Geo.  4th,  ch.  16,  §  45.)    There  is  not  the  slightest 
intimation  that  Johnstone  has  been  removed ;  we  must  ihe» 
Ibfoconeider  him  invested  with  all  the  rights  and  authority  of 
a  duly  conftituted  assignee.   The  88th  section  of  the  British 
banluropt  acta  prohibits  the  bringing  of  sntts  in  equi^  fagr  the 
ase^ieeir  without  the  assent  of  the  ma^r  part  of  the  omdi^ 
ton.  An  objection  fiNinded  on  this  eaetion  of  the  etaluttt  b 
OMdetothe  prooeedingi  in  thia  case^  becanae  ibeaiatlltof 
the  eredhon  does  not  appear.  In  WtAiiu  v«  JFVy,  (1  Mei^ 
ivala,  966^)  it  was  admitted  by  the  ootmselt  wiio  laised  a  sim* 
flar  objection  in  that  casei  thai  the  court  always  presuma  aft 
asaeat  wheie  a  dissent  is  not  shewn.  If  thu  suit  was  snl^eot 
to  the  regnbitions  prescribed  by  that  act  of  pariiaDMnt,  oar 
aowts  would  infer,  as     Engliih  courts  do»  that  thaassignaa 
acts  with  the  assent  of  the  craditors  if  the  contrary  does  not 
appear.   Another  objection  to  the  bill,  or  rather  to  the  right 
of  the  complainants  named  in  it  to  have  llie  relief  they  ask 
for,  is  founded  on  its  multifariousness.    I  think  there  would 
be  no  use  in  stopping  to  ascertain  whether  tliis  objection  ex- 
ists in  point  of  fact,  because  if  tiie  bill  was  beyond  ail  doubt  ^ 
multifarious,  this  fact couid  not  properly  have  any  influence 
upon  our  decision  as  to  the  order  irom  which  this  appeal  i» 
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AT.B ANY,   brou^t  ThU  is  alio  an  ol^ootioa  that  shoald havabeoo  pn- 
■eoted  on  demurrer. 

The  creditors  distinctly  as  8uch»  without  judgments,  and 
unconnected  with  the  aa8igiiee>  have  not  probably  a  right  to 
theinjnoetion ;  but  the  moreaBiioQi  enquiry  is,  whether  John* 
■tone»  aa  aaiigpee,  either  alone  or  ioocNynnistKNi  with  the  cna* 
fliton,  hae  this  right  In  fnuraui^g  tfaii  enqimy,  wie  aball  be 
naturally  led  loconsidor,  1.  What  daim  or  title  be  derives  to 
itm  propertjr  stayed  by  the  injanotion  in  the  custody  of  the 
eolleotor  of  New*York?  and  8.  If  he  has  any  claim  to  it* has 
hea  right  to  resort  to  the  pvooeeduifi  which  have  been  had  in 
this  case  to  enforce  that  claim  f 

What  is  the  extent <^  the  operationof  an  assignment  under 
a  bankrupt  law  of  a  foreign  country,  and  what  right  the  as- 
signee thereby  acquires  here,  is  a  grave  question,  which  has 
called  lortli  raucli  profound  learninsi  and  able  discussion  from 
the  late  Chancellor  Kent  in  the  court  of  chancery,  mui  Mr. 
Justice  Piatt  in  the  supreme  courL  This  question  has  also 
been  much  ronsidercd  in  other  tribunals  of  our  country.  Some 
of  the  con t  i  nverted  points  may  now  be  regarded  as  settled  and 
**  laid  up  among  our  acknowledged  rules  of  jurisprndenrc 
but  this  case  shews  that  there  are  some  things  on  this  subject 
that  remain  to  be  settled. 

Chancellor  Kent,  influenced  by  a  spirit  of  liberality  which 
he  indulges  to  a  greater  degree,  perhaps,  than  almost  any  other 
enlightened  jurist,  and  wishii^  that  ail  the  oommenaal  na- 
tions of  the  world  might  become  a  confederacy,  recognizing 
and  observing  in  relation  to  the  transactions  of  the  citizens 
and  sukgects  of  each  the  great  |»rinciples  of  justice,  adofited 
in  the  case  of  Holmes  v.  Rem$enf  (4  Johns.  Ch.  R.  460,)  not 
only  the  doctrine  that  the  sjiooession  to  and  distribotioii  of 
personal  pfoperty  is  regnlatadby  the  ownei^s  donucf,  and 
not  by  the  kr  lod  m  sUot  but  he  also  laid  down  wfaat^  I  lie- 
trnv^t  was  then  a  novelty  here»  the  rule  that  our  courts  were 
called  on  in  the  spirit  of  comity  to  give,  as  the  English  coorlB 
piofess  to  do»  efot  to  the  title  of  a  foreign  assignee,  to  the 
prejndioe  of  rights  acquired  by  our  own*  citiiens  under  oor 
own  laws,  to  the  property  and  debts  of  the  bankrupt  in  this 
country,  provided  the  foreign  asgjgoment,  in  point  of  time, 
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preceded  the  atCacfament  or  lien  aoqoired  here.  TMb  doe-  albaitt 

trine  givee  to  the  proceedings  under  foreign  bankrupt  laws  '^^^ 
•n  opmtkm  extrtt tenitorium,  and  transfers,  by  virtue  of  ihc 
aflsignmcnt,  all  the  property  and  all  thi^  choscs  in  actioji  of  the 
bankrupt  in  whatever  country  they  arc.  By  this  decision, 
mere  municipal  regulations,  (for  such  undoubtedly  is  the 
character  of  acts  relative  to  insolvents  and  bankrupts,)  are 
undisguisedly  turned  into  international  laws.  Judge  Piatt, 
in  a  suit  between  the  ^ame  parties  in  the  supreme  court,  (20 
Johns.  R.  2*27,)  comparatively  confined  within  very  narrow 
limits  thv  'ipfration  of  assignments  under  a  foreign  commis- 
sion of  bankruptcy.  He  denies  the  existence  of  any  interna- 
tional law  on  the  subject ;  he  admits,  however,  that  there  is 
a  comity,  which  is  always  to  be  exercised  with  a  just  regard 
to  the  rights  that  our  citizens  have  acquired  under  our  lawa 
to  the  property  of  a  foreign  bankrupt  situated  in  this  ooaotry» 
and  to  the  choses  in  action  due  to  him  here.  The  associates 
of  the  learned  jadge  forbore  to  exprefm  their  concurrence  in 
this  view  of  that  case.  F,  therefore,  we  were  not  to  look  be* 
yond  the  decisioiis  of  oar  own  state  tribunals,  there  would 
seem  to  be  a  serious  conflict  of  opinioii  for  us  to  settle. 

The  highest  courts  in  several  of  the  states  distinguished  for 
their  enlightened  jurisprudence  have  entertained  views  simi- 
lar to  thoae  of  Judge  Piatt  In  Massachusetts,  (13  Mass. 
R.  146^)  in  Connecticut,  (Kirby's  R.  313,)  in  Pennsylva^ 
uia,  (6  Binney,  353,)  in  Maryland,  (1  Harris  dc  MeHenry, 
988,)  in  North  and  South  Carolina,  (2  Hay  ward,  24,  Const. 
R.  383,)  the  extra-tej  ritorial  operation  of  statutory  assign- 
ments has  been  denied.  If  more  was  wanting  to  incline  the 
balance  against  the  opinion  of  the  late  chancellor,  enough  is 
found  111  two  decisions  of  the  supreme  court  of  the  U.  States, 
one  before  and  the  other  since  the  cases  of  Hohnes  v.  Rnnsth 
were  discussed  and  decided  here.  In  the  case  oi  Harrison 
v.  Sfrrnf,  5  Cr;uich,  298.)  Ch.  J.  Marshall  says;  "  The 
banknif  t  law  of  a  foreign  country  is  incapable  of  operating 
a  transfer  of  property  in  the  United  States.**  That  court  re- 
iterates! the  same  doctrine  in  the  case  of  Ogden  v.  Saundertf 
(12  Wheaton,  213.)  However  iBatisfied  the  late  chancellor 
mighl  have  been  with  his  o^n  vierwa  on  this  subject,  and  htm- 
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ALBANY,  erer  firmly  he  balled  hlf  poAioni  to  lie  eilablMiedi  ll»  tei 
Dec.  1899;  gabiequendy  aclomriedged  thit  they  m  vwepi  ewty  by  tfaii 
■trong  current  of  aotliority.  Speeking  with  rejfarenee  to  the 
decinon  of  the  caie  in  chanceiy  of  Hlolbm  t.  Rsmm^  he 
says,  that  « Whatever  oonideratioii  might  otherwke  hm 
been  due  to  the  opinion  in  that  case,  and  to  the  iwow  and 
decisions  on  Twhich  it  rested,  the  weight  of  American  author* 
ity  is  decidedly  the  other  way ;  and  it  may  now  be  consider* 
ed  a  part  of  die  settled  jurisprudence  of  this  cuuiiLry,  that  a 
prior  assignment  in  baakruptcy  under  a  iovvArrxi  law  will  not 
be  permitted  to  prevail  against  a  subsequent  atiachmeiiL  by  an 
American  creditor  of  the  bankrupt's  effects  found  here,  and 
our  courts  will  not  subject  our  citizens  to  the  inuoiivenience 
of  seeking  their  dividends  abroad  when  they  have  the  means 
to  satisfy  them  under  their  own  control  (2  iieofs  Comm. 
830,  1.) 

Although  the  bankrupt  law  of  Great  Britain  as  a  law  can 
have  no' operation  here,  it  is  not  a  legitimate  infisrenoe  from 
this  propoflitioD,  that  no  rights  derived  from  the  operation  of 
that  law  can  be  regarded  in  this  country  or  enforced  by  iti 
tribunals.   It  is  very  correctly  said,  by  one  of  the  judges  who 
gave  an  opinion  in  the  ease  referred  to  In  Binney's  reports, 
**  that  an  assignment  by  law  has  no  kgal  operation  out  of 
the  country  of  the  law  maker ;  but  by  the  courtesy  of  na» 
ti(>ns,  founded  on  principles  of  mutual  convenienee,  the  laws  cf 
one  eocrntry  are  somedmes  regarded  in  another.*'  Flatt,  J* 
thhiks  the  convenient  rale  would  be,  **  that  statutory  asB%n* 
ments  a»  to  cnditort,  should  operate  infra  tenUtnimm  o^- 
ly he  admits  the  existence  of  a  conuty  among  nations,  and 
agrees  with  Chancellor  Kent  that  it  ought  to  be  observed 
qttartenus  sine  prejudicio  indulgentium  Jien  pvle^L    1  do  liol 
discover  that  this  comity  has  any  where  been  so  far  withheld 
as  to  refuse  to  foreign  assignees  a  resort  to  our  courts  in 
their  character  as  assignees,  or  representatives  of  the  bank' 
rupt  to  secure  the  rights  they  have  acquired  by  the  assign- 
ment ;  on  the  contrary,  suits  in  their  own  names  have,  in  re- 
peated instances,  bf  en  sustained  and  their  right  to  sustaia 
them  established  by  express  adjudication.    In  the  case  of 
Bird  mtd  cHutm  ^.Fmfomt,  (1  Johns.  B.  liflj  Thompson, 
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J«,«^  llitl,«peiiitpiweoi]^t  not  ao  fiur  to  take  aotte  of  almst, 
f«rdi0ii  btnkniplcief  as  to  oompel  proaecutioiiB  to  be  earned 
Oft  here  ia  the  Mine  of  tbe  aangneei,  ye€  I  tUiik  we  ov^t  ^^^^^^^^^ 
to  recQgniae  the  right  of  the  asagnees  ao  aa  to  aHow  then  to 
proeecttte  m  their  own  name  if  they  plQeaed."  Liviogston,  J. 
m  giving  his  opinion  in  that  eaie>  advocated  a  doGtrioe  near* 
]y  as  broad  as  the  English  rule^  but  thonght  himself  restrict- 
ed in  his  application  of  it  by  the  decision  of  the  case  of  Van 
Rough  V.  Van  Arsdaln,  (3  Caincs,  lal.)    Kent,  as  chief  jus- 
tice, gave  the  opinion  of  the  court  in  the  ciise  of  Bird  and  others 
Y.  CaritaU  (*-^  Johns.  R.  342,)  and  he  there  expressly  de- 
clares, *'  that  there  can  be  no  doubt  of  the  right  of  the  as- 
signees under  a  commission  of  bankruptcy,  (sued  out  in 
Enirland,)  to  collect  the  debts  due  to  the  bankrupt,  cither  by 
suit  directly  in  their  own  names  or  as  trustees  using  the  name 
of  the  bankrupt"    "It  is  a  principle,"  ho  furtiier  says,  "of' 
general  practice  among  nations  to  admit  and  give  efiect  to 
the  title  of  foreign  assignees."    Ch.  J.  Parsons,  who  oa 
other  occasions  firmly  reaiited  the  intreduotioa  of  the  £ng« 
lish  rule,  remarks  in  the  case  of  Ooodwin  v.  /onea,  (3  Masa^^ 
1L  617,)  that  it  is  admitted  '^that  the  aaaignee  of  a  bank^ 
npl*  duly  af^xNuted  puraoant  to  the  kwa  wheae  the  bank- 
xapidwellab  nay  aoaintaui  an  adiea  m  that  character  m  ai^ 
other  atate^  the  hnra  of  whieh  aie  not  lepaignant  to  hia  le* 
oomy."  In  the  caae  of  illilBe  y.  JIferefan,  (6  Bm,  Mk) 
¥eaaea»     who  was  pechapemoreatrenuoua  and  bold  in  do^ 
neundflg  the  Biitiah  doctrine  than       J.  Fkuraana*  alao  ad^ 
mita  that  tbe  jboeriean  aa  wail  aathe  Britiafa  dedaiona  aaaart 
thai  the  aaaigneea  wider  m  foreign  ctaimniaaion  of  bankrupt- 
cy are  considered  the  aiAatitlua  of  the  bankrupt,  and'  may 
support  suits  in  their  own  names.    He  adds,  that  **  as  between 
the  bankrupt  nnd  liis  debtor  this  operation  is  fair,  provided 
the  debtor  is  made  safe  in  his  payment ;  but  where  it  is  ex- 
tended further  and  thereby  atfects  the  rights  of  striincrors.  it 
a^iimes  a  different  ciiaracter."    In  nnotfier  part  of  iliis  learn- 
ed opinion  he  savs,  **it  is  one  thing  to  assert  that  assignees 
of  bankrupts  under  forGitJi;n  institutions  should  be  allowed  hy 
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such  bankrupts  for  debts  due  to  them,  and  it  is  another  thing 
to  give  e£cacy  to  those  institutions  to  cut  out  attaching  cro* 
ditors,  althoii^h  posterior  in  point  of  time,  who  have  oom- 
meoced  their  proceedings  under  the  known  laws  of  the  gov* 
ernmeDt  to  which  they  owe  alk^ianoe  and  from  which  tbej 
unentitled  to  protection."  More  oases  need  not  be  cited  nor 
better  authority  addoced  to  shew  that  a88%neei  of  fon^ja 
bankrupt!  have  the  right  to  sue  in  our  ooorts  m  their  owa 
names.  This  is  not  even  questioDed  by  many  of  those  who 
are  strenuous  in  denying  all  extra  territorial  operation  to  Ib^ 
reign  bankrupt  laws.  The  r^gbt  of  siach  assignees  to  eoe  does 
not  result  from  the  law  directly,  but  from  a  long  used  aad 
well  established  comity. 

But  the  establishment  of  thb  right  *in  the  assignee  in  this 
case  amounts  to  nothing,  if  the  proceedii^  against  Abra- 
ham as  a  bankrupt  have  not  effected  a  transfer  of  the  pro- 
perty in  question  and  given  the  nssiu;nce  some  dominion  or 
right  ol  (loniiiiion  over  it.  It  is  conlidently  urged  by  the 
appellant,  that  iv>  transfer  is  effected  or  rights  acquired  by  the 
assjrrncc,  because  ihe  procct dings  are  the  result  of  a  mere 
municipal  law,  coniioed  in  ils  influence  to  the  territories  of 
the  British  government.  It  must  be  borne  in  mind  Uiat  all 
the  parties  to  this  suit  are  not  only  British  subjects,  but  were 
domiciliated  in  England  when  it  was  commenced.  It  is  ad- 
mitted on  all  sides,  that  personal  property  is,  in  some  sense, 
without  locality,  and  is  sometimes  affected  and  disposed  of 
by  the  law  of  the  ownei^s  domicil  The  pnoposition  is  indis> 
potable,  that  such  property  follows  the  owner,  and  at  his  da- 
cease  is  to  be  distribaled  according  to  the  law  ot  the  eoontry 
in  whwh  he  was  domiciled  at  the  time  of  his  death,  after  sali^ 
fymg  the  claims  on  it  arising  under  the  laws  of  the  ooantiy 
where  it  is  situated.  In  the  case  before  referred  to^  (3  JohniL 
R.  843,)  the  supreme  court  of  thu  state  deddedt  that  "the 
general  disposition  of  personal  property  by  the  owner  in  ens 
country  wili  affect  it  every  where,  because,  in  respect  to  the 
ownei's  control  over  it,  personal  property  has  no  locality.* 
Ch.  J.  Tilghman,  in  giving  his  opinion  in  the  case  befixe  ci- 
ted from  Binney*s  reports,  admits  the  proposition,  (but  not 
to  its  utmost  extent  and  without  some  exceptions)    that  per- 
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those  subjects,  m  loMtlitjr  where  it  is  sittnled  t  hot  wheft  this 

is  not  the  case,  it  is  without  locality  and  is  subject  to  the  laws 
ol'  the  county  where  its  owner  is  domiciled.  The  property 
in  question  havinsr  no  locality  for  any  of  the  purposes  above 
mr^ntinncd,  or  lor  others  not  mentioned,  must  be  considered  as 
following  the  person  of  Abraham,  the  owner  ;  and  if  the  pro- 
ceedings under  the  commission  affected  him,  I  can  perceive 
no  reason  why  it  did  not  his  proporty.  T  as^in  avail  myself 
ot  a  quotation  from  the  very  learned  and  able  opinion  of  Judge 
Piatt,  in  the  case  of  Holmes  v.  Remscn,  to  confirm  the  con- 
clusion to  which  I  have  arrived  or  rather  which  I  have  adopt- 
ed **  I  mksk^  says  he,  that  hetwem  tkt  bankrupt  and  his 
mtigtm  imd-  MngM»k  creditors  they  are  all  bound  by  the  km 
9f  ikeir-  omt  eemniry ;  sod  although  1  deoy  the  eOect  of  a 
statutorjr  aesyaaent  to  create  a  hen  here  so  as  to  daprhns 
Amarioaa  endilere  of  tlMir  imedy  by  attachment  under 
oar  lawi»  jet  it  seeoM  to  lae  that  ti»  haakrapti  by  the  la^ 
of  hw  dSMioil,  was  Inoapeeitated  to  mahe  aay  umf^mmi 
ai^  the  act  of  baakraptc^  fiar  whioh  the  ooawssioa  iansd  I 
asleMK,a0  kig  prwfmi^ftmd  eboees  in  aaiioa  UlrgmgkmKt 
Hke  lesWU^  md  Ats  power  over  ii  woe  fdba  €HMtsf  mud  rte  a^ 
wifme  aaidbr  l>espwMi»insg«  saftilftalrfta  jNs<<ia<l*  If  tlioia 
is  aaf'seandaeaa  ia  these  views^  tiie  eonaaiiBiea  agaioit 
Abraham  and  the  assignment  by  the  eoramtssieaers  diireited 
him  of  the  property  iu  question  and  traosfisfred  it  to  John* 
stone,  the  assignee.  '•  • 

Another  view  of  this  case  arisin*?  out  of  the  peculiar  situ- 
ation ot  the  property  in  question,  when  the  commission  issuefd 
may  betaken,  wiueli  may  }>o  satisfactory  to  tiiose  who  cannot 
acquiesce  in  the  tbrgomg  conclusion.  Hitherto  I  have  con- 
sidered the  property  as  in  this  country  \vhso  the  comoaiawMI 
issued.   Such,  however^  was  not  the  tact.  '  •  ^  ^rnr 
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ALBANY,  it  if  a  self  eridtBt  propMition  that  the  mnoieipai  lawi  of 
a  countiy,  mAtn  f«Btrieted  by  their  teniift  or  natnre,  operats 
to  the  utiDOit  extent  of  the  joriedictloii  of  that  eotartiy .  Bedi 
nation  has  a  eoncnrrePt  joriifliction  upon  the  ooeaii ;  tl|e 
monicipal  kwt  of  Snglaiid  in  relation  to  the  sdbjecte  of  that 
ooontry*  and  the  property  of  thoee  subjecle  afloat  upon  the 
ooean,  nnist  be  adjudged,  I  thkk,  to  have  the  same  dibet  as  if 
both  were  within  its  territorial  limits.  This  position  is  war> 
ranted  by  the  decision  of  the  sopreme  court  of  the  Umted 
Stales  in  the  case  of  Hudson  v.  Gucstier,  (6  Cranch,  281,) 
where  a  seizure  on  tlie  ocean  beyond  the  territorial  niDsdiction 
of  France,  ibr  the  breach  ot  a  municipal  r^ulation  was  de- 
clared to  be  legal. 

The  commission  of  bankruptcy  against  Abraham  was  issu- 
ed on  the  sth  (A'  August,  and  the  property  fiid  not  nrrive  hrre 
until  the  hrst  of  September.  About  the  time  he  left  England 
with  the  property  in  question,  probably  a  few  days  after,  in  a 
ship,  the  national  character  of  which  is  not  discloaedf  while 
a  subject  of  and  domiciled  in  that  country,  and  many  days 
before  he  arrived  here,  he  was  declared,  in  due  form  of  law* 
a  bankrupt,  and  all  his  effects  assigned  to  one  of  the  respond 
ents.  When  the  commission  issued  the  property  was  widihi 
the  jurisdiction  of  tlie  British  goiremment,  hot  not  wliere  that 
jurisdiotion  is  absolnle  and  ezdusive :  the  bankrupt  fleeing,  ss 
it  is  alleged,  firom  his  own  country,  Ind  not  tiien  found  a  re- 
itage  in  any  otlier,  nor  had  his  property  ibund  a  protection 
Iroro  the  pursuit  of  Ms  fellow  sutyjects  by  bemg  pitoed  where 
the  laws  of  their  own  country  were  counteracted  or  overruled 
by  ^ose  of  another  goYemment  This  view  of  the  subject  would 
seem  to  dear  the  case  from  all  dm  sbtf  tf  any  remamed,  as  to 
the  actual  transfisr  of  the  property  upon  which  the  injunction 
vests.. 

But  it  is  said  that  if  we  recognize  the  right  of  the  assignee 
to  sue  in  our  courts,  we  must  entertain  a  I!  questions  which 
may  arise  under  the  British  bankrupt  law  ;  and  in  that  casse 
our  courts  wiii  become  subsidiary  to  the  lord  chancellor  of 
England,  sitting  in  bankruptcy;  that  we  must  look  to  the 
incipient  steps  of  the  prone cdinjrc;.  and  pn«s  on  their  mnrcf- 
neas,  and  mutt  annul  or  reverse  them  as  we  shall  find  them 
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irregiilar  or  enroneoui.  Sacht  I  apprehend  will  not  be  tho 
noQainrj  consaquenoe  of  permittbg  the  aiiigiMes  tomort  to 
oqr  eourtt     the  asnilloD  of  their  ngfati. 

Our  eonrts  are  at  all  times  open  to  the  subjects  of  every 
other  government,  and  I  never  yet  heard  it  urged  that  we 
ought  to  close  ihern  to  such  suitors  because  our  judges  may 
be  called  on  to  consider  the  laws  of  other  countries.  If  the 
rights  of  a  foreign  assignee,  by  voluntary  assignment,  may  be 
enibrced  in  our  tribunals,  and  every  day's  practice  shows  not 
only  that  they  can  be,  but  that  ihey  arc,  1  do  not  see  why 
claims  may  not  be  prosecuted  in  them  arising  from  a  statuto- 
ry assisxnment.  Indeed,  our  own  supreme  court,  (2  Johns. 
Rep.  842,  as  well  as  that  of  Massachusetts,  (3  Mass.  Rep. 
517,)  have  regarded  these  statutory  assignments  ag  the  ycI^ 
untary  acts  of  the  bankrupts,  and  given  to  them  the  same 
effect  in  traosfernng  property  as  assignments  voluntery  in 
§BCL  The  oorrectneflf  of  this  poeition  to  its  fullest  extent 
has  been  qoestioned,  and  I  have  no  doubt  properly:  but 
there  can  be  no  objection  to  it  in  principle,  where  all  the 
parties  are  subjects  of  the  power  which  authoriaed  the  as* 
signiDentt  and  their  rights  arise  on  contracts  made  within  the 
jurisdiotion  of  their  own  government  What  was  said  by 
UnrI  BUeoboroiigh  in  the  case  of  PotUr  v.  Brown,  (6  East, 
11^,)  is  equally  true  when  applied  to  the  judicial  proceed* 
logs  of  this  country,  and  illustrates  several  of  the  views'  whiih 
have  been  taken  in  tins  ckse,  but  more  partieolaiiy  that  now 
under  connderatioa.  '^We  always  import,"  he  says,  '<to* 
gether  with  their  persons,  the  existing  relations  of  foreigners 
as  between  themselves,  accord ini^  to  the  laws  of  their  respec- 
tive countries,  except  where  those  laws  clash  with  the  rights 
of  our  own  subjects,  and  one  or  the  other  of  the  laws  must 
necessarily  give  way  ;  in  which  case  our  own  are  entitled  to 
preference.'*  The  application  of  the  lex  loci  cmttractus  brings 
under  the  consideration  of  our  courts  every  day  the  proceed- 
ings of  the  bankrupt  laws  of  other  countries  and  the  insol- 
vent laws  of  our  sister  states.  This  is  so  common  and  fa- 
miliar that  I  need  not  stop  to  refer  to  authorities  to  establish 
it.  Faith  will  be  given  to  the  duly  antlientic^ted  proceed- 
ings of  their  own  government  in  relation  to  these  Jbreigners, 
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againit  the  appdbnty  or  the  prooeedii^  hare  been  m  aay 
respect  irregalarly  ooadiictod,*tha  eome  Ibr  him  to  tike^  m 
was  very  properly  suggoflted  by  the  chaocellor,,  b  to  afifily 
to  tlfe  proper  tr^anal  of  hb  own  oooQtry  Ibr  eorreetioQ  or 
redreai. 

It  is  further  urged  that  there  is  no  equity  in  the  bill,  or  if 
there  is  any,  it  lias  been  fully  answered.  It  is  well  settled,  that 
creditors  at  large  or  before  judgment  are  not  entitled  to  an  in- 
junction to  restrain  the  debtor  in  the  free  use  or  di«{»<'siii<3ii 
of  his  property.  (2  Johns.  Ch.  R.  144.)  The  creditors  io 
this  case,  merely  as  such,  not  having  judgments  against  Abra- 
ham, cannot  set  up  a  right  to  retain  this  injunction,  but  the 
assirrnee  may  ;  for  though  the  absconding  as  charged  in  the 
bill,  is  denied,  as  well  as  the  fact  of  insolvency,  yet  the  pro- 
ceedings under  the  bankrupt  act,  and  the  actual  assignment 
to  Johiutoiie»  one  of  the  respoodeiits,  are  not  denied.  It  ii 
taid  the  aarignee  has  no  more  than  an  unestablised  daim  Id 
the  piopertyt  andf  as  our  courts  are  open  to  him,  he  must  re- 
sort to  them,  as  our  own  citizens  would  be  reqaiied  to  do^  to 
estabtish  it ;  and  until  he  has  done  80t  he  cannot  have  an  m- 
jonction.  I  have  endeavoi«d  to  shew  that  the  asrignee  in  this 
,case  has  not  merely  a  daim  to  the  property,  but  by  the  ass^ 
nent  it  is  transferiod  to  him,  and  the  posaession  of  Abrabasi 
as  agalasC  him  is  ill^l.  Hii  r^hts  in  rektbn  to  it  are  even 
Bone  perfect  than  those  of  a  judgment  creditor;  he  has  a 
alear  vested  right,  and  in  such  a  caie  there  can  Be  no  doubt 
*  that  fte  dianoellor  may  enjoin  the  wrongfol  possessor,  and 
prevent  a  sale  by  him.  I  am  therefore  of  opinion  that  the 
chancellor  properly  refused  to  grant  the  motion  for  di^soiviug 
tlie  injunction. 

The  decison  of  the  second  point  raised  by  the  appellant 
that  costs  ous:ht  not  to  have  been  granted  liv  t))e  chancellor, 
seems  to  be  involved  in  tlio  lirst.  The  costs  ol  motions  of' this 
kind  are  at  the  disciciion  of  the  chancellor,  and  ii  lK;  j  ropor- 
ly  reftised  the  motion  to  dissolve  the  injunction,  we  cMnm-'t 
say  that  he  improperly  chai^ged  the  party  making  it  with  the 
costs. 

I  am  in  %vor  of  affirming  the  order  of  die  chaooellor. 
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Mr.  Justice  BuTHEELAiVD  concurred  iu  the  ogimon  proaouo*  alrany, 
0^  by  Mr.  Junioe  Mabcy. 

By  Mr.  Senator  S.  Allen.  It  is  admitted  by  the  chancel-  ji^JJ^ 
lor,  in  the  ojjinion  pronouncctl  by  h'\m  in  this  case,  that  it  is 
doubtiiil  whether  the  decision  of  Chancellor  Kent  in  the  case 
of  JBMme$  t.  Rtnum  can  be  sastaioed,  as  it  was  strongly 
ijaestioiied  and  ably  0|>posed  by  lodge  Piatt,  and  is  m  opposi- 
tion to  the  decisions  of  the  state  courts  in  Connecticut,  Massa* 
chusetts,  Pennsylvania,  Maryland  and  both  the  Carolinas ;  but, 
in  Us  opinion,  this  case  steers  clear  of  all  the  cases  alluded  to, 
as  the  contest  in  those  cases  was  between  foreign  assignees 
and  domettio  creditors^  while  in  the  present  instance  the  con- 
troversy  is  between  the  bankrupt  and  his  'assignee,  both  for- 
eigners and  subjects  of  the  same  government. 

It  appears  lo  me,  however,  that  the  difference  in  the  cases 
cannot  alter  the  inuin  and  leading  principle  which  must  con- 
trol on  this  subject,  and  which,  I  apprehend,  applies  as  well  to 
the  cases  allmle*]  lu  by  the  chancellor  as  to  the  present  case, 
which  is,  whether  a  foreign  creditor  shall  possess  and  may  ex- 
ercise a  power  over  iiis  debtor  in  this  country  not  allowed  to 
our  own  citizens  ?  or,  in  other  words,  shall  a  foreign  creditor 
be  permitted  to  seize  upon  the  property  of  his  debtor  without 
a  judgment  obtained  in  the  due  course  of  law,  wliile  such  pri- 
Tilege  is  withheld  from  our  own  citizens  1 

In  the  case  of  Wiggins  v.  Armstrongt  (3  Johns.  Cb.  R. 
144,)  it  was  held  that  a  creditor  beforejudgment  is  not  entitled 
to  the  interference  of  the  court  by  injunction ;  and  there  ap- 
pear to  be  numerous  cases  reported  to  the  same  effect.  If, 
then,  we  award  to  foreigners  the  same  latitude  of  proceeding 
under  our  laws  that  we  allow  to  our  own  citizens,  it  is  all  that 
can  be  required  at  our  hands,  and  all  that  the, most  liberal  rule 
of  comity  between  nations  can  demand. 

It  was  urged  by  the  counsel  for  the  respondents,  that  in- 
lomuch  as  Great  Britain  permits  assignees  under  a  foreign 
commission  of  bankruptcy  to  take  the  property  of  the  bank- 
rupt in  England,  the  same  rule  ought  to  operate  here.  If  a 
general  bankrupt  law  existed  in  this  country,  there  would  be 
some  force  in  the  remark,  as  in  that  case  there  would  be  a  • 
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ALBANY,  reciprocity  of  benefit ;  but,  undi  i'  |)resent  circumstances,  the 
D«c.  laas.   advantage  is  all  oa  the  side  of  the  British  subject,  and  there* 


Abfaiia«   fore  unequal. 

The  creditors  of  the  bankrupt  having  cflectad,  under  the 
commissioa  of  bankruptcy,  not  to  prcKseed  against  their  debt- 
or by  action  or  suit,  in  accordance  with  the  59tb  aection  of 
the  British  bankrupt  law,  can  have  no  effect,  in  my  view,  to 
debar  them  from  proceeding  by  suits  at  law  in  this  state,  as 
this  provision  of  the  act  can  only  operate  as  a  bar  to  such 
proceedings  in  the  dominions  of  Great  Britam ;  and  so  the 
respondents  have  viewed  it ;  for  it  appears  they  liave  com- 
menced proceedings  in  the  superior  court  of  the  city  of  New* 
York  for  the  recovery  of  their  claims.  Having  done  so,  I 
am  for  leaving  them  to  pursue  their  remedy  by  a  doe  ooune 
'  of  law,  and  am  of  opimon  that  the  order  of  the  chaneeDor 
refusing  to  dissolve  the  injunction  issued  in  this  case  oqght  to 
be  reversed. 

By  IMi.  Senator  Maynaud.  There  is  no  ullcLration  or 
proof  of  the  national  character  of  the  ship  Grmi  Bt  iiatn,  oa 
board  of  which  the  pro}>erly  of  the  appellant  involved  in  this 
controversy  was  at  the  time  of  the  provisional  assignment  un- 
der the  commission  of  bankruptcy.  As  tiiat  is  a  material  cir- 
cumstance, it  may  be  fairly  inferred  that  if  it  was  a  British 
ship  it  would  have  been  so  averred.  In  the  absence  of  such 
averment,  it  cannot  be  asked  by  the  respondent  that  the  court 
should  make  a  presumption  in  his  favor.  He  is  bound  to  es- 
tablish his  case  by  the  necessary  averments*  The  questbn 
is  then  distinctly  presented,  whether  a  provisional  assignment, 
under  the  bankrupt  act  of  Great  Britain,  transfers  the  proper- 
ty of  the  imputed  bankrupt  in  Oiis  country ;  for  here  the  pro- 
perty is  found  at  the  issuing  of  the  injunction,  and  there  is  no 
allegation  that  it  was  withitj  the  jurisdiction  of  England  at  the 
time  of  the  assignment.  The  presumption  is  as  &ir  that  it 
was  on  board  an  American  ship^  as  that  it  was  on  board  of  a 
British  ship;  and  if  so,  it  was,  at  the  date  of  the  assignment, 
within  the  jurisdiction  of  this  country. 

The  prmciple  on  which  the  decisions  seem  to  have  been 
made,  which  give  to  a  final  assignment  under  a  bankrupt  act 
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the  eflect  to  transfer  the  property  of  .a  hankrapt  hi  forefgn  AiaANT* 
oouDtries,  is,  that  it  is  a  wkmUtry  agtignmniU  made  upon  good 
eofuubrafion.  The  oensiileratioi]  to  the  bankrupt  is,  that  upon  Ab^Cm 

giving  up  al^  his  property,  he  is  entitled  to  a  discharge  from  ^^^-^ 
a  greater  nmount  of  debt.  It  is  a  voluntary  assignmenU  be- 
cause submission  to  the  laws  is  implied  from  every  individu- 
al, when  the  tribunals  of  his  cunniry  bavc  pronounced  fi- 
nal decision  in  a  matter  in  whicli  lie  is  inSerested.  When  the 
proceedinc^s  in  a  case  of  bankruptcy  are  completed,  submis- 
sion may  be  inferred,  and  the  final  assl«^nment  is  voluntary 
as  well  as  mndc  upon  good  consideration.  But  no  decision 
n«??erts  the  priiK  ij)le  that  the  assignment  transfers  the  prnp- 
erty  of  the  bankrupt  by  the  force  of  the  law.  The  principle 
of  voluntary  submission  and  good  consideration  cannot  be 
implied  in  the  case  of  a  provisional  assignment^  after  which 
the  bankrupt  is  allowed  time  to  resist  the  proceedings  and 
supersede  the  commission ;  and  more  especially  where  the 
alleged  bankrupt  does  in  ftct  resist  and  denies  the  legality 
and  correctness  of  those  proceedings.  The  cases  therefore 
in  which  it  has  been  held  that  an  assignment  did  transfer  the 
property  of  a  bankrupt  in  a  foreign  country,  appear  to  me 
not  ap|]^icab]e  to  the  case  now  under  consideration. 

But  is  it  the  law,  that  an  assignment  does  transfer  the 
property  of  a  foreign  bankrupt  in  this  country?  Without  a 
particular  consideration  of  the  dectsions  in  the  state  courts,  it  . 
may  be  safely  asserted  that  they  have  not  been  harmonious  on 
this  subject,  either  m  their  reasoning  or  results.  The  Jaw 
therefore  has  not  been  uniformly  or  definitivdy  settled. 
The  supreme  court  of  the  United  States  have  decided,  (5 
Cranch,  202,  12  Wheaton,  301,)  that  an  assignment  under  a 
foreign  bankrupt  act,  is  incapable  of  eflecting  a  liansicr  of 
the  property  of  the  bankrupt  in  this  country.  That  court  is 
the  pre  uli  ii  (1  positary  of  international  law.  Its  decisions 
UjH >n  (ju  sti  >n;<  affecting  the  comity  of  nations  are  entitled  to 
the  force 't'  niiihority.  It  may  be  presnnw  I,  that  that  court 
have  taken  thr  most  enlarged  and  comprehensive  views  of 
the  subject,  and  that  the  principles  it  has  adopted  are  the 
safest  for  the  interests  of  this  country.   If  we  decide  in  con« 
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ALBAiTT,  ftMVuty  wtth  Uw  deoisioiii  of  that  b^h  tnbuuL  mhrmitf 
Jho.  1899.  be  prodttoed,  a  retolt  oeitauily  deainUe  upon  a  great  lob- 
2^^^  ject  of  intenialioiial  law.  But  if  we  doeida  di&raotiy,  the 
T.  ttran/^»  and  inconveoient  anomaly  will  be  produced,  that  the 
law  of  this  state,  without  any  peculiar  reaaon,  will  be  diffiannt 
from  the  law  of  the  whole  Union. 

But  if  the  aseigmnent  in  tbia  caie  did  opente  a  tranalar  of 
the  property  in  question,  what  need  ia  there  of  the  aid  of  a 
court  of  chancery  to  enable  the  assignee  to  obtain  possossion 
of  it  ?  If  by  virtue  of  the  assignment,  the  assignee  acquired  a 
legal  title  to  the  proj)ci  ty,  the  courts  of  law  are  abundaotly 
competent  to  afford  the  rcquii  fd  relief. 

These  views,  without  cxnniiiiaiion  of  the  minor  points,  lead 
tnc  to  the  conclusion  that  the  order  of  honor  the  chancellor 
ought  to  be  reversed. 


iiy  Mr.  Senator  Oliver.  Johnstone,  one  of  the  com- 
plainants below,  is  an  assignee  under  a  foreign  commission  of 
bankruptcy,  asking  the  aid  of  the  court  of  chancery  of  this 
state  to  eoforce  his  claims  to  property  in  this  country  in  the 
constructive  possession  of  the  bankrupt,  the  title  to  whiok  is 
alleged  to  have  passed  to  him  by  the  deed  of  assignment 

As  against  the  creditor$  of  the  bankrupt  in  this  country,  I 
am  iodined  to  think  that  it  may  be  oonaidered  as  settled  law 
that  the  asaignment  would  not  operate  to  transfer  the  prop* 
erty,80  as  to  defeat  such  creditors  in  any  {jroooediiigs  they 
m^ht  commence  under  our  laws  sigatnat  tbe  property  itself 
Ibr  the  recovery  of'debta  due  to  them.  This  is  admiaed  by 
tile  chancellor,  in  the  opinion  delivered  by  him,  whicfa  we 
are  now  reviewing  i  Init  he  supposes  that  a  prlndple  oufghl 
to  prevail  in  tbe  determination  of  tbe  rights  of  the  parties 
where  the  contest  is  between  ike  aasignie  tmd  the  bankrupt, 
different  from  what  would  govern  where  the  question  arises 
between  a  foreign  assignee  aud  domestic  creditors.  To  this 
doctrine  1  cannot  subHcrilxj,  though  I  admil  ihe  question  u 
not  free  from  didicully  ami  embarrassment;  for  while  on  ti)e 
one  hand,  I  feel  the  lull  force  of  the  oblignti  ju  wiuch 
eveiy  well  regulated  government  is  under  to  compel  justice 
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to  be  done  between  man  and  man,  without  regard  to  countiy 
or  cUno^  and  to  give  every  ftcility  to  foreigners  which  is  af- 
foded  to  ita  own  citiaBni,  by  thiowng  open  the  doors  of  tl» 
temple  of  yatUke  for  the  iMroieeiitum  of  clainii»  and  ht  oooh 
pelUng  diihoneat  and  fraudulent  debtors  to  satisfy  the  just  and 
honest  elauns  of  their  creditors ;  on  the  other,  I  cannot  con- 
sent to  become  auiiliary  to  enfordog  a  bankrupt  kw  of  a 
foreign  nation  against  one  of  its  citizens  or  solqeets. 

The  quesdon  is  not  whelhtf  a  foreign  assignee  shall  be  per- 
mitted to  sue  in  our  courts  ;  in  relation  to  that  there  can  be 
but  one  opinion.  Had  tlie  proceedings  in  bankruptcy  in  this 
case  beea  perfected,  the  bankrupt  acquiescing  in  their  justice 
"Bnd  propriety,  and  the  assignee  substitutt d  in  iiis  place,  and  a 
question  had  arisen  between  him  and  a  debtor  of  the  estate^ 
no  one  would  have  doubted  or  questioned  Uie  right  of  the  as- 
signee to  sue  in  our  courts  ;  but  that  is  not  the  case  we  are 
considering.  The  question  here  is,  whether  the  comity  of 
nations,  or,  in  other  words,  the  enlightened  and  liberal  princi- 
ples of  jurisprudence,  require  that  we  shall  enforce  the  bank- 
rupt law  of  a  foreign  nation*  by  giving  e^t  to  a  statutory 
assignment,  not  merely  by  allowing  the  ass%Dee  to  sue  in  our 
courts  when  the  validity  and  legality  of  the  ass^nment  is  not 
disputed,  but  by  enforcing  the  harsh,  rigorous  and  penal  pro- 
visions of  a  bankrupt  law  agamst  the  bankrupt  kimse^,  who 
denies  that  he  is  insolvent,  and  insists  that  if  a  commission  of 
bankruptcy  has  issued  against  hinit  (of  which  he  prolessss  his 
totel  ignorance,)  it  has  issued  improyidently  and  ill^Hy.  I 
question  whether  a  similar  case  can  be  tokl  in  the  booksp 
and  I  much  doubt  whether  the  Bnglish  courts,  notwhfastand* 
ing  all  the  liberality  exhibited  by  them  in  giving  eflect  to  fiM> 
reign  statutory  assignments,  ever  have  or  ever  wiH  oooeent  to 
execute  a  foreign  bankrupt  act  against  the  bankrupt  himself. 
To  my  mind,  there  seems  a  miuiUcst  impropriety  in  so  doing, 
and  that  the  grossest  in  justice  might  flow  from  it,  especially  in 
a  case  like  the  present,  where  the  prnceedinga  are  only  in- 
cipient, and  may  be  set  aside  by  the  liankmpt  coming  in  and 
disputiuig  them,  he  being  allowed  to  do  so,  at  any  tun«  Within 
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ALBANY, 
Dec  1839. 


V. 

Flestoro. 
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AT.BAKv,  twelve  inoiitbs  after  the  issuing  of  the  comonMioii.  ((  M  «f 
Dec.  1829.  ^  Boukn^  Lttm  €f  England.)  Our  courts  caimot  pro- 
taet  the  bukmpt  ^geiwt  injustioe,  nor,  after  having  stapped 
him  of  htt  property*  can  they  giro  him  the  benefits  provided 
by  the  act  under  which  the  proceedii^  aie  had  agaiiKt  him* 
Tfasy  cannot  even  siueld  Um  from  oppretskxit  nor  prevent 
his  creditors  from  incarcerating  him  in  a  prison  at  the  veicy 
time  they  are  attempting  to  enforce  the  bankrupt  act  against 
him*  The  appellant  is  now  in  dose  custody  at  the  suit  of 
the  very  creditors  who  sued  out  the  commission,  and  thoi]^ 
it  is  suggested  by  the  chancellor  that  he  might  perhaps  be 
discharged  on  common  bail,  I  question  the  power  of  a  court 
here  to  grant  such  dischargee  ;  for  to  authorize  them  to  do  so, 
they  would  have  to  look  into  the  provisions  of  a  bankrupt  act 
of  a  foreign  state,  and  could  determine  the  rights  ol  the  par- 
ties only  by  issuins^  to  construe  its  provisions  and  enforcing 
them  according  to  the  intent  of  the  maker??  of  the  act,  which 
I  presume  they  would  not,  and  acting  advisedly  could  not 
do. 

(ki  the  whole,  I  subscribe  to  the  opimon  of  Ch.  J.  Mar" 
shalli  in  $  Cranch,  289^  that   the  bankrupt  law  of  a  hmga 
country  is  incapable  of  operating  a  legal  transfer  of  property 
in  the  United  States,**  and  I  fidly  concur  in  the  rcasoniqg  of 
Mr.  Justice  Piatt,  in  the  ease  of  Hokntt  v.  Renmn,  (20 
Johns.  R.  80O«  SOI,)  where  conuMOting  upon  the  opmion  of 
CbanosUor  Kent,  in  whwh  he  advanced  the  proposition  that 
dor  courts  are  bound  lo  give  eflect  to  a  foreign  atatgnmntrti 
beoniiie  it  is  equivalfeDt  to  a  voluntary  act  of  the  party  over 
his  own  property,  evety  mAn's  assent  hetqg  presumed  to  a 
statme,"  otiserves  thai  it  might  with  ei|ual  justksebe  ssid,  that 
if  aa  EingUihmeM  commits  m  act  of  Utawi^  the  coBsequent 
Meiture  of  liis  estate  shall  be  deenoed  equivalent  hert  to 
bis  own  voluntary  transfer,  as  that  an  assignment  under  the 
bankrupt  law  shall  be  cuiisidcnHi  as  the  party's  own  act. 
In  the  one  case  the  assignment  is  in  rxt  ciiiion  of  laws  by 
which  he  was  bound,  and  he  has  voluntarily  cum  milted  the 
act  authorizing  iJic  makic^  of  it ;  in  the  otter  he  spontaiie 
ously  does  the  act  which,  aceerdii^  to  the  laws  of  his  couo- 
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try,  woxhed  the  fbHotore.  Surdf  our  courts  would  not  tti* 
fime  ffoeh  finrfigtiirsr  althouigh  the  right  of  the  goverimient  id 
the  one  ease  would  be  ts  perfect  as  the  ifght  of  the  asngnee 
m  the  other.  In  either  cue  if  the  pnrty  escapes  beyond  -  the 
VMch  cf  the  penal  laws  of  his  own  oowitry,  he  is  Ibed  firooi 
their  operation ;  and  though  in  the  case  of  the  bankntpt^  let 
him  j^o  where  he  will  in  the  civiliised  world,  he  cannot  es- 
cape his  creditors,  and  will  be  required  to  answer  to  tlictn, 
he  cannot  bo  subjected  to  a  forfeiture  of  his  goods  in  conse- 
quence of  the  enactment  of  laws  which  have  no  effect  be» 
yon  I  the  territories  subject  to  such  laws.    The  obligation  of 
a  conirad  is  universal,  and  may  be  enforced  wherever  the 
contracting^  party  may  be  found.    Not  so  a  nuinicipal  law, 
which  nf^  cnuntry  other  than  that  which  enacted  it  is  bound 
to  entorce.     Had  the  parties  and  the  property  remained 
within  the  jurisdiction  of  the  country  where  the  laws  weie  in 
operation  under  which  the  assignment  was  made*  the  lenw* 
dies  given  by  that  law  might  have  been  enforced,  and  the  not 
carried  into  perfect  and  complete  execution.    Had  tlm  a** 
signee  succeeded  in  reducing  the  property  to  his  own  posses- 
sion and  control  whilst  within  the  jurisdiction  of  £nglandt 
his  title  having  been  thus  consummated,  might  have  been  so* 
forced  here  $  hut  the  party  to  he  a&eted  by  the  law  having 
passed  into  the  territories  of  another  state*  where  that  law 
cannot  be  known  and  acknowledged  as  of  hbdiBg  effioaey, 
it  is  as  a  dead  letter  for  every  purpose  which  it  has  USM.  lo 
accomplish.  What  it  hat  laid  its  hands  upon  it  will  hold,  bnt 
it  can  make  no  further  acquisitions.  The  leault  is^  in  my 
opinion,  that  the  parties  are  renUutd  to  their  original  dbnnie- 
ters  of  debtor  and  creditor,  in  which  they  will  be  rocognhsed 
by  our  laws,  and  every  facility  given  to  the  latter  to  enforce 
his  claims  against  the  former,  wliich  is  given  to  our  own  citi- 
zens to  enforce  their  claims  against  their  debtors :  but  no 
remedy  can  be  awardnf  t  j  the  foreign  assignee  wliich  would 
be  denied  to  our  own  citizens.    An  injunction  would  not  be 
allowed  to  a  citizen  liere,  claiming  to  be  the  owner  of  per- 
sonal property  in  the  hands  of  a  third  person  before  jud^ 
ment,  nor  ought  it  to  be  allowed  to  a  foreign  ass^ee. 


ALBAnr* 
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ALBANY,      Thm  ii  OM  olker  tmw  of  this  questioii  wlucli  to  my  mind 
Dec- pnMlucet  the  lamo  coodtmoa  u  it  VBipeeti  the  praMt  ap- 
peaL  The  utmost  latitude  that  hai  been  dahned  as  to  the 
ibroe  and  albet  of  a  HnOMlmry  OMrigmumt  is,  that  it  AsM  bo 
oonsklerod  eqwTalenttoaiieAfiitary  oelof  tl^ 
own  property.  If  so,  what  would  be  the  eflEeet  of  a  voliiiilar 
vy  conyeyance,  where  the  vendor  refuses  to  ddiver  the  prop- 
erty to  the  vendee  ?   Could  the  vendee  claim  the  property 
nud  take  it  out  of  the  possession  of  the  vendor  by  any  pro- 
cess of  law,  if  he  refused  to  deliver  it?  or  wouid  he  lie  driv- 
en to  his  aclioii,  either  of  assw/ipsit  thr  the  recovery  of  dam- 
ages for  the  iion-pcribrmance  of  the  contract,  or  of  troter  for 
the  non-delivery,  or  of  detinue,  for  the  dcicniion?  Undenia- 
bly one  or  the  other  of  these  rcmrdio?5  only  could  be  resort etl 
to ;  nnd  should  he  apply  to  chancery  to  prevent  the  vendor 
from  using  or  disposing  of  the  property,  he  would  be  told 
that  his  remedy  at  law  was  perfect,  and  that  the  oourt  could 
aot  aid  him.   So  in  this  case,  if  the  assignment  under  the 
epmmission  of  bankruptcy  be  considered  equivalent  to  the 
act  of  the  party,  all  that  the  assignee  can  do  is  to  demand  the 
property,  and  on  refiosal,  bring  his  action  of  trcfw,  Snrely 
no  greater  efieet  wHI  be  giyen  by  our  courts  to  this  assign* 
ment  than  if  it  was  the  voluntary  act  of  the  party ;  in  which 
ease,  if  after  makii^  a  contract  the  vendor  prefers  lo  retain 
the  property,  there  is  no  prmclple  of  law  wMch  can  compel 
him  to  yield  it  up,  or  to  restrain  him  in  the  use  or  dispositidn 
of  it  All  that  can  be  asked,  are  damages  for  the  non-pei^ 
fonnanee.  Admitting  therefore  what  cannot  even  be  pre- 
tended in  this  case,  that  the  proceedings  had  been  perfected, 
that  the  time  for  the  bankrupt  to  apply  to  set  them  aside  had 
expired,  that  the  ad  judication  of  bankruptcy  had  become  final 
and  conclusive  beyond  appeal  or  reversal,  and  that  in  adjudi- 
cating upon  the  question,  the  same  force  and  cfTect  should 
be  given  to  the  statutory  assignment  as  to  a  voluntary  con- 
veyance, the  remedy  of  the  assicrnee  was  at  law,  and  not  in 
equity.    I  am  tliereforc  of  opinion  that  the  injunction  im- 
properly issued,  and  that  the  order  of  the  chanodkvr  refuaog 
to  dissolve  ought  to  be  reversed. 
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By  Mr.  SeoKlor  Snmn 8.  The  qnwtiowi  pwwpted  tipoo  auavt, 

thw  appeal  are,  1.  Whether  the  proceedings  under  the  hank- 
nipt  act  in  England  operated  to  transfer  the  property  in 
question  ;  2.  If  so,  wheliicr  ihc  iissiguce  was  cnliilwi  to  the 
injunction  ;  and  3.  If  not,  whether  it  ought  to  be  retained  in 
favor  of  the  creditors  at  large. 

It  has  been  determined  by  the  supreme  court  of  the  United 
States  and  by  the  state  courts  of  Connecticut,  Massachussctts, 
Pennsylvania,  Maryland,  and  both  the  Carolimis,  tiiat  an 
assignment  undrr  the  bankrupt  law  of  Enjs^land  docs  not 
operate  as  a  legal  transfer  of  the  personal  property  and  Glio- 
ses in  action  of  the  bankrupt  in  this  country.  The  cases  are 
referred  to  in  the  opinioQ  pronounced  in  the  court  of  ch9ii« 
eery.  It  seems  to  be  conceded  also  that  such  is  the  law  in 
this  state,  notwithstanding  the  decision  of  Chancellor  Kent, 
in  Hokw  v.  Remsen,  (4  Johns.  Ch.  R.  460,)  which  case  ap« 
pears  to  me  to  exhibit  the  efforts  of  a  great  mind  and  perse- 
ywiog  ioduftry  to  rear  a  beautiful  structure  of  International 
law  without  much  regard  to  its  usefubiesa  or  the  solidity  of  its 
materiahk  The  doctrine  of  that  case  is,  that  by  the  operation 
of  the  btws  of  a  foreign  kii^ikMn,  the  pn^perty  and  debts  of 
a  ibreigiier  in  this  country  are  transferred  beyond  the  reach 
of  his  American  creditors,  and  Uiat  by  the  comity  of  nations^ 
our  own  citizens  are  bound  to  look  quietly  on,  while  the 
English  creditors  withdraw  and  divide  the  effects,  upon  tiie 
eiedit  of  wliieh  alooe  perhaps  thmr  debts  were  contracted. 
Without,  however,  entering  into  an  iiivcsiigation  of  this 
})rliiciple,  which  il  appears  to  me  is  fraught  with  consequences 
the  most  mischievous  and  impolitic,  I  deem  it  sufficient  to  re- 
fer to  the  able  opinion  of  Mr.  Justice  Piatt,  in  a  subset] uent 
case  between  the  same  parties,  (20  Johns,  il.  229,)  as  con- 
taining, in  my  judgment,  a  triumphant  jrelutation  of  the  doct- 
rine of  Chancellor  Kent. 

This  case,  however,  is  said  not  to  be  affected  by  the  prin- 
ciple of  the  cases  above  mentioned,  because  there  the  contest 
was  between  foreign  ass^pMes  and  domestic  creditors  clsimilig 
under  the  laws  of  this  country,  and  here  it  is  between  the  as- 
afgnee  and  the  bankrupt  himseil^  all  resident  in  England ;  and 
seeondty,  becawthe  property  itaelf  at  the  time  of  the  assign* 
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nMnt  was  ooostroettvdf  within  tlie  jariMRotioR  af  Gmt 
Brilain. 

The  qaeitioa  is,  whether  the  BangomM  wronght  ft«ha^g» 
of  propertj  T  and  being  an  aangnment  by  operation  of  kw, 
can  it  affiict  property  beyond  the  reach  of  that  laiw  f  Jkm 
I  take  to  be  the  reaaon  why  property  heie  ie  held  not  1o  paw 
under  a  foreign  commiwioo  of  baidcnifitcy :  the  banhmpt 
laws  do  not  reach  it.  If  this  property,  therefore,  was  with- 
out the  jurisdiction  of  Groat  Hrilain  at  the  time  of  the  assign- 
ment, I  perceive  no  materiality  in  the  enquiry  as  to  the  resi- 
dence of  the  parties  or  Ix  tween  whom  the  controvorsry  may 
happen  to  he.  Would  lliis  court  entorec  the  lien  of  an  Eng- 
lish judgment  upon  pro pf^rty  here,  and  not  wiiliin  the  realm 
of  England  at  the  lime  of  the  judgment,  even  against  the 
debtor,  him-^Hf  n  British  subject?  Wonlti  it  enjoin  the  deliv- 
ery of  it  to  the  agent  of  the  sheriff  there,  for  the  purpose  of 
enabling  him  to  levy  ?  Would  it  against  such  a  party  enforce 
the  forfeiture  of  goods  for  treason  ?  But  in  the  case  of  a 
w^unUuy  assignment  or  5;ale  of  property  it  paaaes,  ahhoi]^ 
without  the  jurisdiction  of  the  government  where  the  fMuiief 
are  domiciled,  because  the  obligation  of  contracts  Is  acknowl^ 
edged  every  where,  and  in  respect  to  the  oontroi  of  tin  omwr 
over  personal  property  it  has  no  locality  $  hut  in  napaet  to 
the  control  which  the  2sw  can  exercise  over  it,  locaHcy  k 
every  thing.  Much  of  the  difficulty  upon  this  point  arises  I 
apprehend  from  the  loose  remark  in  several  of  the  eases,  thai 
an  assignment  under  the  bankrupt  hiw  Is  equivalent a  nsl- 
untaty  ass^ment ;  a  remark  which,  without  some  emfl- 
tions,  appears  to  me  unwarrantable. 

Is  it  true  then  that  this  property  was  eonstruetlvdy  wtdun 
the  jurisdiction  of  Great  Britain  at  the  time  of  the  assign- 
ment T  It  was  on  the  high  seas  on  its  way  to  this  country, 
consigned  to  the  appellant,  a  British  subject,  who  was  on 
board  the  same  ship  ;  hut  whether  the  vessel  was  British  or 
American  dot  s  not  appear.  If  it  is  conceded,  and  I  tbmkit 
cannot  be  denied,  that  the  assignment  under  the  conimission 
would  pass  the  property  within  the  jurisdiction  of  England, 
but  not  that  within  the  jurisdiction  of  this  country,  it  appears 
to  me  the  corophuoant,  th«  aarigpee,  should  have  shewn  that 
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llie  property  w  wHIiiii  the  jorisdiGtioD  of  that  eoantry  in  or*  albaut* 
der  to  eitabliah  hb  ttt&B  ta  it  uoder  the  assignment.  i>Be^ias9. 

Upon  this  branch  of  the  esse  the  enquiry  is  very  material  Abnw 
whether  it  was  laden  on  board  a  British  or  American  vessel ;  ^  ^» 
for  I  cannot  admit  tiiat  British  merchandise,  although  ia  the 
actual  possession  of  a  British  subject,  on  board  of  an  Amcr' 
icnn  vp«scl  on  the  high  seas  is  still  within  the  jurisdiction  of 
that  country.  Whatever  may  be  the  British  doctrine  upon 
that  subject,  ours  seom«  to  mc  to  ini  too  deeply  rooted  in  the 
policy  of  the  government  to  be  shaken  at  this  day.  From 
the  organi/ntinn  of  onr  government  thn  AiiH  i  icrvn  rlnntrinr 
has  been,  tliat  the  tiag  covers  the  merchandise  and  that 
American  ships  make  American  goods.  We  claim  exoiu* 
sive  jurisdiction  over  Amenoan  ^^bips  floatiog  under  the  pro- 
taotMNi  of  the  Amtrioan  Ibg,  whatever  may  be  the  national 
character  of  the  property  it  covers ;  and  most  of  the  colli- 
sions which  we  have  experienced  with  other  nations  have  been 
in  defence  of  thia  ^ght  against  claims  by  belligerents  to  the 
right  of  search  and  seisiire  of  enemy's  property.  The  steady 
Mat  of  the  gofemment  has  been  to  engraft  this  principle  into 
the  law  of  iiatioos»  and  it  will  be  found  reoogiuzed  in  our 
tretty  with  Colombia^  and  if  I  mistahe  not,  iQ  treaties  with 
other  powers*  I  boldt  therefi>re,  that  if  this  property  was 
kden  on  board  an  American  vessel  and  on  the  hi§^  seas  at 
the  lime  of  the  assignmeBit,  it  was  witUn  the  jurisdiction  of 
the  Unilsd  States^  and  could  no  more  pass  by  that  assign- 
ment than  if  lodged  where  it  now  is»  in  the  custom-house  at 
New-York  :  and  that  if  laden  on  board  of  a  British  vessel, 
that  fact  should  have  been  averred  by  tli€  assignee  as  essential 
to  his  title.  The  conchision  that  follows  is,  that  the  assignee 
has  not  rIk  wii  a  tide  to  the  property  to  enable  him  to  retain 
the  injuaclion. 

But  if  the  assitrnee  had  title  to  the  property,  was  he  entitled 
to  the  injunction  issued  in  this  cause  ^  Thp  injunction  issued 
to  restrain  the  collector  fioin  deliverini^  th'^  [)rop<jrty  to  Abra- 
ham, and  to  restrain  Abraham  from  receiving  or  [)rosecating 
for  it  oo  the  ground  aU^ged  in  the  bill,  that  it  belonged  to  the 
assignoe  in  virtue  of  the  amgnm&olU  Why  not  resort  to  the 
reiMdy  lit  kw  hf  «n  notM  of  tiow  or  detinue  t 
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ALBANY,  Thn  next  qu6ition  is,  whether  the  eveditors  who  are  joined 
Dec.  \m.  ^jjIj  fi^^  assignee  as  eoraptainiiitB ue entitled  to  relMa  this  in- 
junction  t  They  am  all  creditors  at  laige,  hariiig  w>  Kn  b/ 
judgment,  and  I  apprehend,  therelbve,  ai«  not  entitled  to  the 
extraordinary  interpceition  of  the  otmrt  by  injaactkin.  The 
cases  of  Wiggins  and  oAers  v.  Armrtrmigf  (S  Johns.  Ch.  B. 
144,)  and  Moron  v.  Anset,  (1  Hopk.  Ch.  R.  aef»)  are  both 
strong  cases  upon  this  point  la  the  latter,  it  was  delnrminad 
that  a  plaintiff,  even  afler  a  Tefdtot  is  We  iatrer,  was  not 
tied  to  an  injunction  to  restrain  the  defendant  from  alii 
his  property,  where  the  declared  object  of  advertising  it  for 
sale  was  to  defeat  the  collection  of  the  judgment.  The  former 
case  sustains  tfio  same  principle. 

In  my  opinuni,  neither  the  assignee  nor  the  cr^itors  of  the 
appellant  were  entitled  to  the  injunction  issued  in  this  cauw, 
and  the  order  of  the  court  of  cliancory  denying  the  moUoaio 
dissiolve  it  ought  thcretore  lo  be  reversed. 

By  Mr.  Senator  Throop.  Various  exceptions  have  been 
taken  to  the  form  of  the  bill  in  this  case,  which,  it  appears  to 
me,  it  is  not  material  to  discuss  or  decide,  as  they  do  not  in- 
volve the  mam  question  which  arises  upon  this  appeal,  fie- 
sidos,  they  can  be  obviated  by  amendments  in  the  coort 
below. 

It  may  well  be  doubted  if  the  divers  interests  of  cvediloni  at 
lai^  can  be  united  in  one  bill  praying  Ibr  eoraroon  ielie( 
there  being  no  community  of  interest  m  their  several  daina. 
They  also  sdt  up  the  rights  of  the  assigWf  which  am  ineon> 
sistent  with  the  claims  of  the  crsdilorB  themselvqa,  and  the 
creditors  will  not  be  allowed,  if  JohnMone  is  entitled  to  the 
possession  of  this  property  under  his  title  derived  through  tbs 
proceedings  in  bankruptcy  set  up  ui  this  bill,  to  take  from 
Abraham,  by  the  same  prooeedit^,  all  means  of  payment,  and 
at  the  sanne  tinr>e  compel  him  to  pay  or  be  adjudged  to  pay 
their  debts.  Bulth^yask  no  such  thing;  ihey  unite  witfi  liie 
assignee,  in  the  prayer  of  the  bill,  that  the  property  m  contro- 
versy may  be  delivered  to  Johnstone  under  Iuh  n^Urs  .uid  in 
his  character  of  assignee,  and  in  the  mean  time  that  Junnthan 
Thompson,  the  custom  house  oduser,  be  prohibited  irom  deli- 
vering it  up  to  Abraham. 
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The  biU  is  suffioient  to  raiw  the  queBftioni»  did  Johnitciiiet  albant, 
the  aiiigMe»  ecquiro  the  right  of  property  in  these  goods  f  ^ 
and  can'fie  proceed  in  chanoery  in  bb  own  name  to  recover  Abn^ 
the  poswsstoo  of  them?  „ 

Upon  the  argument  the  counsel  for  the  appellant  went  in- 
to an  examination  of  the  bankrupt  hws  of  England ;  but  in 
the  ri&w  which  I  take  of  this  case,  1  cannot  perceive  how  M 
court  or  the  court  of  chancery  is  called  upon,  in  the  remedy 
here  sought  to  be  obtained,  to  execute  the  bankrupt  laws  of 
England,  or  are  sought  lu  be  raade  ancillary  to  tlieir  com- 
missiuucis  in  bankruptcy.  The  bill  alleges  that  upon  the  ab- 
sconding of  Abraham,  proceediniETs  in  bankruptcy  were  com- 
menced against  him,  and  he  was  in  due  form  declared  and 
adjudged  a  bankrupt ;  that  according  to  the  laws  of  England, 
the  deed  of  assignment  divested  the  bankrupt  of  his  property 
in  the  goods  in  question,  and  the  title  was  transferred  to  John-  . 
stone,  the  assignee,  who  is  one  of  the  complainants.  Such  is 
the  etifect  of  those  proceedings  ;  it  is  a  transfer  of  title  by  op- 


eration of  law.  Are  those  allegations  aenied  ?  If  not,  the  ti- 
tle of  Johnstone  against  the  bankrupt  is  perfect,  and  it  can 
make  no  difference,  in  respect  to  the  r^gfat  of  property,  wheth- 
er this  transfer  of  title  was  by  force  of  the  bankrupt  laws  of 
England,  or  under  their  laws  in  relation  to  judgments  and  ex* 
eentions,  or  to  ▼oluntery  transfers  by  the  party  himself 

As  to  these  material  allegations,  upon  which  the  question 
of  title  m  this  case  depends,  ibe  answer  is.  In  dSkeU  silent. 
The  appellant  denies  that  he  absconded  with  a  view  to  elude 
his  creditors,  hut  he  neither  admits  or  denies  the  isralqg  of 
the  Goaunissbn  of  bankruptcy  against  him,  nor  the  aiQodica* 
tion  of  the  commissioners  that  he  was  a  bankrupt,  nor  the 
deed  of  assignment ;  in  effect,  for  all  the  purposes  of  the  mo- 
tion to  dissolve  the  injunction,  he  says  noliiiiig  m  answer  to 
these  allegations  oi  the  bill.  His  denial  of  absconding  might 
be  material  if  the  proceedings  were  in  a  foruni  acting  under 
the  English  laws  of  bankruptcy  :  but  upon  this  motion  in  our 
own  courts,  where  the  question  is  the  right  of  property,  the 
adjudication  of  the  Englisli  tribunal  is  to  be  considered  con- 
clusive acainst  him  ns  to  the  fact  nf  bankruptcy.  If»  upon  this 
question  of  Gootmuiag  the  injunction,  the  chaoceiior  had  un- 
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AIDANT   dertaken  (o  revene  the  adjudication  of  the  English  tribuml 
'   upoq  the  itrength  of  the  denial  of  the  appellant  that  he  had 
AMbHB   oommitled  the  act  of  bankruptcy  adjudged  against  him  in  that 
Ek^ioro.    ofmtajt  he  woald  have  been  acting  as  a  court  of  appehl,  and 
it  would  then  hare  been  more  Teadily  pereeiiped  that  the  high 
judicial  tribunal  of  a  sovereign  and  independent  government 
had  become  ancillary  to  the  commissioners  of  bankruptcy  in 
England,  and  had  undertaken  to  execute  the  bankrupt  laws 
of  that  country,  whileour  uwii  legislature  had  refused  to  provide 
such  a  system  fur  their  own  citizens.  On  the  contrary,  he  has 
gone  no  further  than  to  consider  the  adjudication,  uncontra- 
dicted as  it  is.  as  the  judgment  of  a  competent  tribnna!.  and 
has  given  to  the  In  d  of  assignment  its  legal  effect  upon  the 
title  to  the  property  in  question. 

It  is  to  be  observed  that  all  the  parties  to  this  controversy 
belong  to  the  country  under  whose  laws  this  assignment  was 
made.  The  bill  charges  the  defendant  with  being  domiciled 
in  England,  whence  he  absconded.  He  denies  the  abscond- 
ing, and  says  that  he  left  his  address  for  the  city  of  New- York, 
announcing  his  intention,  m  which  he  waa  lineere,  of  return* 
tag  to  England  in  November  next  ensuing,  having  left  per- 
sona m  the  meantime  to  carry  on  his  business  with  a  laige 
capital*  Such  a  temporary  absence,  upon  a  speci6c  adven* 
ture,  could  not  work  a  charge  of  domidl.  Not  only  is  the 
defendant  to  be  consideM  domiciled  in  fin^nd,  but,  in  my 
view  of  the  case,  the  property  was  within  the  jurisdiclion  of 
that  country  at  the  time  of  the  adjudication  and  assignment 
on  the  Ml  of  August.  He  left  England  in  July,  with  a  sin- 
cere and  avowed  intention  of  a  speedy  return,  having  the 
goods  in  the  same  ship  consigned  to  himself  onboard,  and  he 
arrived  in  New-York  in  Septemljcr  following.  The  national 
character  of  the  ship  no  where  appears,  a  fact  which,  if  the 
defendant  deemed  it  of  any  importance  or  influence  in  his 
case,  he  sliuuld  have  shewn.  It  would  be  a  forced  presump- 
tion to  say  that  this  was  an  American  vessel,  so  as  to  with- 
draw this  projjerty  from  the  jurisdiction  of  the  country  of  the 
claimants,  and  give  it  a  locality  in  this  country.  If  this  pre- 
sumption cannot  legally  be  drawn  from  this  case,  then  this 
property  was  actually  within  the  jurisdiction  of  England  at 
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the  lime  ef  the  tmigimmrA  and  under  llieir  hiwe  JohneloiMM 
the  MMgnae,  beceine  the  owner.  Bnl  if  it  were  not»  the 
daimenlf  were  eub^eett  of  that  ooontry  and  domiciled  there, 
and  the  right  of  penonal  property  is  to  be  deokled  bjr  the 
kwa  of  the  country  where  the  owner  is  domictled.  (1  Basti 
IL  8  Yesey,  88.  8  RoseTs  Bank.  Cases,  99,  318.) 

IndependeDt,  howerer,  of  this  inquiry,  the  deed  of  assign- 
ment  under  tlie?e  proceedings  was  evidence  of  the  paramount 
title  of  Johnstone  in  the  property.  Iti  Bird  ct  al.  v.  Caritat, 
(2  Johns.  R.  3 14,)  Ch.  J.  Kent  says,  "  it  is  a  principle  of 
general  practice  among  nations  to  admit  and  give  effect  to 
the  title  of  foreic^n  assignees.  This  is  done  on  the  ground 
that  the  oonvoynnce  under  the  bankrupt  laws  of  the  couuuy 
where  the  rnvacr  is  domiciled  is  equivalent  to  a  vohmtary 
conveyance  ;  an  1  the  general  disposition  oi  personal  prop(  r- 
ty  by  the  owner  in  one  country  will  afiect  it  every  where, 
because  in  respect  to  the  owner's  control  over  it,  personal 
property  has  no  looaKty.'*  There  can  be  no  doubt  of  the 
right  of  the  assignees  to  collect  the  debts  doe  to  the  bankmpt* 
eitlier  by  a  suit  directly  in  their  own  names  or  as  truslew 
Ming  the  name  of  the  bankrupt"  He  lays  down  the  same 
general  propositioiv  as  cfaancdkr,  in  Sobnes  v.  Reauem,  (4 
Johns.  Ch.  R.  460,)  in  these  words:  It  is  a  prinoiple  of 
mtiooal  law  to  tab  notice  of  and  give  dSect  to  the  title  of 
Ibfeign-  assignees ;  and  the  assignees  of  a  foreign  bankrupt 
may  sue  heie  for  debts  due  to  the  bankrupt  estate*  eidier  ae 
auch  assignees  or  m  the  name  of  the  bankrupt/'  These 
priaetples  apply  to  a  cause  like  the  present,  (where  the 
Bubjeet  matter  is  not  a  ohose  in  action,  but  a  bale  of  goods^) 
brought  by  the  assignee  against  his  bankrupt,  both  beii^ 
subjects  of  England  at  the  time  of  the  assignment.  And  the 
opinion  delivered  by  Plait,  J.  m  Holmes  v.  Remscn,  (20  Johns, 
R.  267,)  does  not  affect  their  authority.  They  are  recognized 
as  law  by  the  English  courts,  and  the  rights  of  foreign  as- 
signees are  enforced  in  that  country.  (1  H.  Black.  R.  691, 
181,  132.    1  Doug.  169.    4  T.  R.  182.) 

Whcniliis  principle  of  international  law  is  applied  to  this 
case,  c-ui  liicre  be  any  doubt  of  the  ri?ht  of  the  assicrnpc  to 
SUB  in  the  courts  oi  this  stale?   The  assignment  under  the 
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ALBANr*  biidiiit|rt  kw  m  eqnhralent  to  a  ▼olontiiy  aflngnnwat  by 

bankrupt,  inaimoch  as  it  depriw  the  buikrapt  of  aU  bit 
fonner  title  to  or  control  over  tlie  property ;  which  eiiect  the 

^^J^  courts  of  fereign  ootmtries  admit  and  recognoe.  The  baakp 
mpl  then,  in  e&ct,  as  to  property  in  Ms  possession,  holds  it 
subject  to  the  paramount  title  of  the  assignee.  By  operation 
of  law  he  becomes  the  agent  of  the  assignee,  (Cowp.  570,  7 
T.  R.  296,)  and  being  found  in  this  country  with  the  pro- 
perty of  his  assignee  in  his  possession  or  subject  to  his  con- 
trol, it  would  be  nugatory  to  acknowledge  Johnstone's  right 
of  property  and  deny  him  a  remedy  for  wrongs  to  such  pro- 
perty in  our  courts. 

But  it  is  objected  that  the  assignef^  cannot  sue  in  his 
own  name  ;  and  it  is  manifest  that  he  has  no  mode  of  com- 
pelling the  bankrupt  to  sue  himself ;  and  hence  it  is  said 
there  is  no  remedy  in  the  case.  If,  however,  there  he  any 
doubt  of  the  courts  of  law  affording  an  adequate  remedy  in 
the  name  of  the  assignee,  such  objection  does  not  apply  to  a 
proceeding  in  chancery  where  the  rights  of  assignees,  as  in 
case  of  mor^ages,  &c.  are  recognized  and  prosecuted  in 
their  own  names.  That  there  is  no  adequate  remedy  at  law 
fior  acknowledged  rights,  is  one  ground  of  the  jurisdiction  of 
tiiat  court  But  m  this  case^  the  r^hts  sought  to  be  enlbroed 
and  the  wrongs  sought  to  be  removed,  are  pecnliariy  tbesah. 
jects  of  equity  juxisdiotion.  The  complainant,  as  trustee  for 
all  the  creditors,  is  sedung  to  arrest  the  defendant  m  the 
commission  of  -  a  flagrant  fraud  In  respect  to  the  trust  prc^ 
perty.  He  finds  it  pledged  in  the  hands  of  a  thuxi  person, 
out  of  the  actual  possession  of  the  defendant  He  seeks  to 
oootinoe  it  where  it  is  found  until  the  conflicting  claims  be- 
tween him  and  his  bankrupt  or  agent  are  judicially  determin- 
ed. His  bill  shews  such  a  case  as  leaves  no  douht.  tfiat  if 
the  property  is  restored  to  the  possession  ol  the  dctrndani,  he 
will  consummate  tlie  fraud  against  this  tnistee  and  tlie  cred- 
itors, which  he  was  in  the  act  of  accomplishing  when  he  was 
arrested  by  the  injunction  in  this  case.  These  circumstan- 
ces might  separately  in  some  cases,  afford  sufficient  ren?on 
for  exercising  the  power  of  that  court  by  injunction  ;  and 
when  united  thoy  Ic  avp  no  doubt  in  my  mind  of  the  correct 
exercise  of  that  power  in  this  case.  The  defendant  not  hav- 
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inganiwered  or  denied  the procenfings nnderivhieh the aa-  albavy, 

signee  derives  hit  titles  the  continuaDce  of  the  injunctioQ  was 

of  coarse  proper,  and  the  motion  to  dissolve  it  ought  to  have  iiMdi 

been  denied.  I  am  therefore  for  affirming  the  order  of  the  ^^^^^ 

chancellor. 

On  the  final  dedsioo  of  the  question,  Shall  the  order  of  the 
chancellor  refusing  to  dissolve  the  injunction  be  affirmed  or 
reversed  ?  the  mei^^ers  raoged  themselves  as  follows : 

For  offomiimce— Mr.  Justice  SuTntiLAiin,  Mr.  Justice 
Maict,  and  Senators  Tamoor  and  Woonwiian,  4. 

For  rcDer.?fl/~Scnators  S,  Allen,  BouonTON,  Hager, 
Hayden,  Hubbard,  Mather,  Maynard,  M'Carty,  McLean, 
McMabtin,  Oliver,  Rexfoed,  SiiiTfl,  Stebbinb,  Todd> 
Warbbk  and  Whweleb,  17. 

Whereupon  the  decretal  order  of  the  chaoceilor  was  or- 
dered, adjudged  and  decreed  to  be  reversed. 

Decretal  order  reversed. 


BsAOB  and  others,  appellants^  and  The  PREsmairT,  dec  of  the 

Fulton  Baiik,  rupundaUi. 

The  rt^xamination  of  a  witncM  in  chancery  rests  in  discretion,  and  tliough 
grantad  undw  pMdiar  nlMUlillttioes,  is  againit  tiM  cmlinaiy  pracSiee  of 


Whm  itMfy  is  pleaded  in  an  answer  m  chanceiy,  and  the  fiuta  tnd  ok 

ta.nce8  constituting  it  speciallj  set  forth,  evidence  proving  a  UBUli 
trarf  fliffcTent  from  that  aileped  in  the  answer  in  inadmiMsihle. 
Vtury  IS  a  good  defence  in  equity  as  well  as  at  law,  whether  put  forward  by 
way  oTuiniaror  plea.  If  the  uniry  be  proved^  the  defendant  will  succeed, 
InitiflM  e«anot«ie««0dwithoaliiimlDB(tba«ictdie«ltbe«qi^ 
of  the  court«  the  aid  of  the  court  wOl  not  be  gianted  nahaB  he  doea  eqtBtp 
Where,  therefore,  an  a])plication  was  made  to  open  tho  pioofa.  in  a  oinao  iB 
chancery  for  the  purpos^;  of  rf -era  mini  fig-  a  wilnesa,  and  io  amend  an  anmcer 
SO  as  to  embrace  an  usunous  contract  to  which  it  was  expected  the  witness 
WMiU  taattfy  on  hit  la^examination,  which  contract  was  not  set  forth  in  the 
;in,  tf  MM  JMd  that  the  doAndaatwaa  M(  mmudj» 
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ALB AIVY.       vueoesd  in  hia  applications,  wnlcus  he  ptidotoAlid  lOfftj  ihmtaant§ taUmJIf 

Dec.  1829.        lent,  with  the  legal  interest  tliercof. 
Si^v^i'      AmendmentM  will  not  bo  granted  to  enable  a  party  to  i>et  up  the  defence  of 

Bwili        Miwuf  m  mf  llio  ilgfifi  i/Wiilf ■limit  If  hi  hii  iml  ■ulii  Miinttlf  tf  Ifcu  oy 
Jtuium  .Bank.    f««*»»*^*«> inl«po«       Aftnat  In  tteM  ImImm  /iMmhowmi^ 

that  where  rach  defenow  are  defectively  set  forth,  an  amendment  will  b« 
allowed  to  give  tlic  party  the  benefit  of  the  defence  which  he  intended  to 
present,  but  be  wiU  not  be  permitted  to  pot  in  a  mw  at  additumal  giktiot 
answer. 

!IVM4<ee«,underadeeJof  ■■■gnmentibrfliebeoelHof  cwdttaPhmay  eeti^ 
ddmmct mmjfi  thoqglM»lfMMM^IlM9rai»Bot  %mmdtoi»9o^ 

AcMlraef  IbrthakMD  of  money  mde  with  an  inearpoMUi  owprnj^  M  mQ 
M  f  A«  tecurity  taken  on  each  loan,  is  yoid,  if  the  power  to  loan  nwney  is  not 
ezpremlj  ^ven,  or  neceeeariy  inoidiot  W  tiM  pomn  gnatMi  to  aaeh 
oompanj  bj  its  charter. 

Appeal  from  chancery.  The  respondents  being  the  hold- 
ers of  a  promissory  note  for  15,000,  made  by  ilie  appellants 
payable  to  Keekr  and  Rogers f  a  mercantile  firm  in  the  city 
of  New- York,  and  negotiated  by  them,  filed  their  bill  to  en- 
force the  trusts  contained  in  crrtain  Heeds  of  assignment  ex- 
ecuted by  Keeler  and  Rot^iM  s  to  the  appellants.  The  appel- 
lants, for  the  accommodation  of  Kt  rln  and  Rofrers,  and  to 
enable  them  to  continue  their  comu»ercial  operations,  on  the 
22d  October,  1826,  made  and  signed  four  promissory  notes, 
one  for  85000,  a  second  for  $10,000,  a  third  for  tlS^OOO,  and 
a  fourth  for  20,000,  payable  twelve  months  after  date ;  and 
to  secure  the  appellants  against  Iom  or  damigB  by  mm  of 
80  doing,  Keeler  and  Rogers  on  the  same  day  ezecated  to 
them  a  deed  of  assignment  of  a  large  amount  of  proper^ 
in  irutt  to  apply  the  proceeds  to  the  payment  of  the  notes 
thus  made  by  the  appellants.  The  note  for  $16^000  was  ne* 
gotiated  by  Keeler  and  Rogers  to  the  Hudson  Insoraooe  Com- 
pany of  the  city  of  New-York,  from  whom  it  passed  to  the 
respondents.  On  the  39th  October,  1825|  Keeler  and  Rogers 
stopped  payment,  and  on  the  same  day  executed  a  further  as* 
signment  to  the  appellants  of  otiier  and  further  property,  in 
trust  for  the  payment  of  the  said  notes  and  of  other  debts  of 
Keeler  and  Rogers.  The  hill  averrei!  that  funds  to  a  laige 
amount  had  come  to  the  hands  of  the  appellants,  that  they 
lefused  to  pay  the  respondents  any  part  thereof  aad  concluded 
by  praying  an  account,  dec 
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The  appellants,  in  their  answer,  admitted  the  trusts  charg-  albany» 
ed  in  the  bill,  and  the  receipt  of  funds  ^nlTicient,  or  nearly  so, 
to  pay  and  discharge  the  note  in  question,  but  iiisisu  d  upon 
ihe  benefit  of  the  statute  nijninst  usiirv,  allcGfinii  \\v.\i  tiif^  lu'te 
had  been  passed  under  a  usurious  contract  by  Kceler  and 
Rogers  to  the  Hudson  Insurance  Company,  setting  forth  the 
contract  particularly,  and  that  the  Hudson  Insurance  Com- 
pany, after  becomii^  possessed  of  the  note,  transferred  it  to 
the  respondents. 

Flrooft  were  tal^en  in  the  cause.  James  Keeler,  a  mem- 
bar  of  the  firm  of  Keeler  and  Rogers,  in  his  testimony,  sup- 
ported the  defence  of  usury  as  aUe|pBd  in  the  answer.  Mark 
Spencer*  with  whom,  in  the  character  of  President  of  the 
Hudson  Insurance  Company,  the  negotiation  respecdi^  the 
loan  of  the  money  was  had,  on  the  contrary,  proved  it  to  be 
a  kgal  transaction.  In  July,  183d,  the  proo6  in  the  cause 
were  dosed. 

In  February,  1880,  a  petition  was  presented  to  the  chan- 
cellor, praying  that  the  proofs  might  be  opened  for  the  pur- 
pose of  re-examining  Mark  Spencer,  In  this  potion  it  was 
stated  that  in  a  suit  at  law  tried  in  December,  1826,  which 
suit  was  brought  for  the  recovery  of  the  85000  note,  given 
at  the  same  time  with  the  note  in  question,  Mark  Spencer 
was  examined  as  a  witness,  and  that  the  facts  to  which  he 
then  testifiixi,  rolatins^  to  the  negniiation  as  weil  of  the  note 
in  question  in  this  suit  as  of  tiie  $5000  note,  proved  that  the 
contract  entered  into  between  him  and  Keeler  in  relation  to 
the  notes  was  usurious.  The  testimony  of  Spencer,  as  set 
forth  in  the  petition,  clearly  proved  the  contract  to  have  been 
usurious,  but  its  terms  were  essentially  otkI  materially  differ- 
ent from  the  usurious  agreement  set  up  in  the  answer  of  the 
appellants.  A  part  of  thi^^  testimony  was,  that  Spencer,  on 
receiving  the  two  notes  of  815,000  and  85000,  adranced  the 
sum  of  814,000,  and  that  it  was  agreed  between  him  and 
Keeler,  that  if  a  negotiation  then  on  foot  to  obtain  850,000 
from  the  Fulton  Bank  on  the  notes  of  Keeler  and  R<^gers» 
dorsed  by  the  appellanta»  was  completed,  the  sum  so  ad- 
tmced  by  him  was  to  be  returned  and  the  notes  given  up; 
ocfaarwise,  if  that  Mm  could  ndt  be  laiaed,  and  Keder  aad 
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ALBANY,  Rogers  stopped  paymeot  then  the  notes  were  to  be  retained 
Dee,  1899.  ^8  security  for  the  $14,000,  and  any  other  debt  which  Keeler 
and  Rogers  might  then  owe  or  thereafter  owe  to  the  Hudson 

Insurance  Company.  The  chancellor  decided  against  the  pe- 
tition, expressly  on  the  grouiiil  that  the  appellants  had  not  of- 
fered to  pay  tlie  money  actually  lent  with  legal  interest,  ruling 
that  a  party  wiio  sets  up  the  defence  of  usury  and  cannot 
sust it  without  the  aid  of  thv  (  (•urt  of  chancery,  must  con- 
sent  to  do  equity  before  the  C  Diirt  will  afford  him  anv  reh'ef. 
In  April,  1829,  the  appellants  {)!  csentcd  a  petition  to  the  chaix- 
cell^ir  for  permis«inn  to  amend  ilieir  answer  so  as  to  set  up 
the  usury  disclosed  by  the  testimony  of  Mark  Spencer,  elici- 
ted on  the  trial  of  December,  1826,  suggesting  that  otherwise 
they  might  not  be  able  to  avail  themselves  of  the  same,  by 
reason  of  its  not  b^in<r  fully  set  up  in  the  answer  already  put 
in.  The  chancellor  decided  against  this  petition  also.  (For 
the  opinions  of  the  chancellor  on  both  those  applications,  see 
1  Paige's  Ch.  Rep.  429  and  481.)  The  defendants  below 
appealed. 

&  A.  Foot  4*  A,  Van  Vechienf  for  appeHants.  The  power 
to  grant  a  motion  for  the  re-examination  of  a  witness  reati 
in  sound  discretion,  and  its  exercise  is  governed  by  drcon^ 
stances.  (1  Johns.  Ch.  R.  488.  2  id.  482.  4  id.  649.) 
In  the  following  analogous  cases  such  motion  pre?ailed;  1 
Johns.  Ch.  R.  626;  1  id.  868;  Finch's  Free  488;  AoiU. 
886 ;  2  Vernon,  472 ;  1  Vesey,  jun.  898 ;  Dickens,  750  ;  2 
P.  Wras.  646;  13  Vesey,  jun.  288;  and  in  none  of  them  did 
the  court  enquire  what  \\  as  tlio  defence  sought  to  be  estab- 
lished by  the  proof.  In  the  case  eitcd  by  the  chancellor  where 
a  condition  was  annexed  to  the  0|>euiug  of  an  order  that  a  WD 
be  taken  pro  confesso,  a  default  had  been  incurred,  and  the 
party  asked  a  favor ;  not  so  here,  delay  was  not  imputable 
to  the  appellants,  and  what  they  asked  was  not  favor,  but 
matter  of  ri«£hf.  Relief  nrrriinst  usury  is  granted  in  chancery 
as  well  as  against  forgery,  if  the  party  can  prove  his  case 
without  calling  for  a  discovery.  (2  Vesey,  sen.  246.)  If  dis- 
covery is  asked,  the  party  is  bound  to  pay  the  sum  lent  and 
interest;  otherwise  not.  (1  R.  JU  66,)   The  rule  laid  down 
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hy  Chanoetior  Kent,  in  LimngtUm  v.  TempkkUt  {4  Johai.  Cb»  albant, 
&.  431,)  that  equity  does  not  assist  the  recovery  of  a  peoak^  '^BctclT 
or  ibrfeiture  of  any  thiiig  ia  the  nature  of  a  iorfeiture,  ap-  y, 
pliflB  only  to  cases  where  compensation  can  be  QMde  to  the 
puty  without  eofonsiog  the  penalty  as  in  the  cases  coUeolad 
in  1  Haddock,  87,  8.  Chancellor  Walworth  in  this  caaa 
laji,  that  if  a  party  cannot  avail  himself  of  the  dtdmoa  of 
usory  without  the  aid  of  a  court  of  equity  when  he  a|ipliM 
Ibr  eqiAable  seUaf,  he  muit  coniant  to  waive  the  ibrfei- 
tmte  and  pay  or  agree  to  pay  the  amount  actually  doe  i  an( 
that  the  same  nde  prevails  when  the  party  applies  for  oquil- 
able  relief  to  a  court  of  law,  dtii^  1  T.  It  lliSi  Tbo 
case  in  Term  Reports  stands  alone*  and  has  never  nnoa  been 
loCQgniied  as  kw.  It  was  one  of  the  attempts  of  Lord  Maos^ 
field  to  assume  equity  jurisdiction ;  at  all  events  it  does  not 
relate  to  the  subject  of  amendments.  If  the  rule  that  the 
party  must  pay  the  amount  actually  due  be  correct  as  a  gen- 
eral rule,  it  does  not  apply  to  a  case  like  the  present,  where 
the  appellants  statu!  in  the  character  of  sureties  and  assi^- 
nees,  and  were  not  parties  to  the  usury  nnr  violators  of  the  law. 

If  il  is  objected  that  tlie  answer  is  not  broad  enough  to 
admit  the  evidence,  the  reply  is,  that  the  decision  was  not 
made  by  (  haiicellor  'on  that  ground  ;  and  at  all  events  if 
the  pvidcnnr  he  inaterial,  it  should  be  received  and  the  plead- 
ings may  afterwards  be  amended  so  as  to  cover  the  pmoL 
(2  Brown's  Pari.  Cas.  194.   4  id.  640.) 

Leave  to  amend  will  be  granted  in  penai  actions,  even  af' 
ter  the  time  limited  for  bringing  a  new  action.  (7  T.  R.  55. 
I  Starkie,400L  6  Tauntoa  419.  17  Johns.  R.  r?4fi.)  So 
also  in  an  action  for  slander,  (1  Wendell,  93.)  Courts  of 
cmnmon  law  look  mto  the  nature  of  the  defence  only  when 
the  statute  of  limttations  is  aoufght  to  be  pleaded*  (1  Wcfr^ 
dell,  m  2  id.  S94.)  Where  a  plea  wae  defective,  thoogli 
the  defence  was  strictlylmd  purely  technica],  an  amendment 
was  allomd.  (6  Gowen,  606.) 

The  application  was  not  ibr  leave  to  plead  wary,  tnei 
plea  had  abeadybeen  utterposed;  it  waste  bealkmadia 
have  the  benefit  of  testiniony  not  knovm  at  the  tfaM  ll» 
prooft  were  taken. 

Vol.  ni.  .  n 
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ALBAirr,  1^  could  not  be  required  that  the  appellants  should  venff 
Dm.  1999.  the  evidence  of  tbo  witness ;  this  caae  Moemiity  itioaiag 
^"^^1^  '  An  exceptioii  to  the  general  rule. 

V.  There  vnu  no  eaiUingencif^  os  to  the  n^pijniieDt  of  the  kaiv 

FnitoiiBuilu  IP  ^1^^  ^jjj^  oBt  oif  the  statute;  a  oontitigency  to  noto- 
ifouB  bankmpta  to  repay  •14,000  withm  o  few  da^a  cannot 
he  oomidered  otberwiae  than  a  shift  or  device  to  efide  the 
atatole* 

-The  note  was  not  aiiiHable  ia  the  hands  of  Keder  and 
Rogers,  it  had  no  legal  existenoe  untfl  it  was  disoounled;  it 
was  made  for  their  accommodation,  and  oodd  not  have  been 
ailbrced  hf  them  agamst  the  makers.  Coosequeotlv  it  can- 
ttot  he  said  that  the  oontimct  with  the  Hudson  Insuranoe 
Cbmpany  was  not  usurious. 

J.  JBoyi  ^D.  Ogdoi,  for  respoodenta.  It  is  agsinst 
the  geneial  praetioe  of  the  court  of  chancery  to  re-examine 
ft  witness  s^  the  proofs  have  been  closed;  though  it  is 
SMnetimeedooe  upon  good  cause  shewn,  under  peculiar  cir- 
Cumst^aoBs.  (8  Johns»  Ch.  R.  483.)  Courts  equity  iur 
stead  of  vebuung,  are  tightening  this  rule*  (2  SwanstOD,  401. 
lOVesey.SOO.  5  Maddock's  Ch>  R.  50.) 

The  appellants  are  not  entitled  to  re-examine  the  witneas* 
not  having  stated  under  oath  their  belief  in  the  facts  sought 
to  be  obtained  on  the  re-examination.  This  they  were  bound 
to  have  done,  (1  P.  Wms.  727  ;  a  id.  'Al]  ;  13  Vcscy,  oil  ; 
3  Alk.  85;  1  Johns.  Ch.  R.  49 :  3  id.  •AUry  ;)  and  stiil  could 
not  do,  as  tlie  relation  given  by  the  witness  uf  the  contract  for 
the  loan  varies  from  the  account  of  the  niatter  set  forth  in 
the  answer.  The  appellants  having  attempted  to  impeach 
the  witness  bpencer,  they  should  not  be  allowed  to  avail 
themselves  of  his  testimony  to  support  tiieir  defence,  (2  Alk. 
520,)  nor  be  perimttod  to  use  him  to  impeach  Keekr,  their 
own  witness. 

The  answer  setting  up  usnxy,  and  the  facts  and  circum* 
lUuicps  oonstitutii^  it  hoaig  specially  alleged  and  issue  ta- 
ken thereoi^it  is  not  competent  to  the  appellants  to  intro- 
doce  evidence  of  another  and-  different  state  of  facts  to  sup- 
port the  deftnce.  The  roles  of  pleadiiig  as  to  pleas  in  bar 


.w  tn  ram  oy  n«^T«px»  Mi 

♦ 

iR^fuity  m  the  9wm  9m  at  law.   <Bi«flMi;  163.  2  Chitty,  alhant, 
fttiw   lBoiL4»P«L  144.  •  Mod.  as.  C9iiiyD*cDig.  Plaa-  ^^^^^^^'^^ 
der,2,w.2&  Qid  on  Usury,  93.  S8bow.889i   12  Mod,  iSe^ 
MS.  8T.R.588,a»l.  flMniikltSelw.sn.  CkwjKOTl.  J 
SAlk.68a  eVewy^SM.   1  BaU  d&  Beatty,  8S4.  6JohM.  ^ 
R.  54a    14  id.  43.   I  Goweii,T84.   4Johiii.ClL  a». 
13  VaBoy,  477.   SSwanston,  473.) 

There  was  no  usuiy  in  the  traimetioQ  as  testified  to  hy 
Spenoer  at  the  trial  in  ]>9ceinber>  1898 ;  the  payment  of  es- 
tra  interest  depended  upon  a  oMtugency.  Where  the  |ma* 
cipal  is  to  be  re<paid  on  a  contin^ncy,  and  not  at  all  events, 
the  contract  is  not  usurious.  (1  Cowper,  112.  Cro.  Jac.  50d. 
1  Atk.  342,  kiiO.    Comyn  on  usury,  73,  74,  3  Bos, 

&  Pul.  154.  3  Atk.  620.  2  Rolle,  469.  5  Co.  70.  1  P. 
Wms.  653.    Plowdon  on  Usury,  182.    1  Hawkms  P.  C.  ch. 

IQ.  Cooper,  204.  1  Johns. Ch.  R.  867,  430.  1  Peter^ 
U.  S.  R.  2S2.)  Besides  the  note  was  available  in  the  hnnds 
of  Kceier  and  Rogers,  and  might  have  been  enforced  ar^aiast 
the  appellants  who  had  received  a  full  consideration  lor  it 
(15  Johns.  R.  55.) 

The  appellants  being  trustees  with  funds  in  hand  are  bound 
to  pay  over  the  same,  according  to  the  terms  of  the  deed  of 
trust,  and  it  is  not  competent  to  them  to  set  up  the  defence 
of  usury ;  nor  is  it  in  the  power  of  the  assignors  to  reeall  the 
trust  or  destroy  rghts  vested  under  the  assignment.  (1  BoiL 
4&  Pol.  3, 205.  2  Wilson,  800.  3  Borr. 3009.  10  Wheaton» 
303.    lJohns.C.  158.) 

A  court  of  appeal  will  not  inteifere  to  re^iulete  tiie  prao 
tioe  or  discretionof  an  inferior  court,  except  in  extnme  ca- 
ses. (1  Peten^  U.  S.  JL  166.)  This  is  not  such  a  case. 
The  appfication  was  addressed  to  the  <fiscretion,  to  the  fttvor 
of  the  court  At  law,  judges  enforce  the  statute  with  regret 
against  bona  fide  holders  of  paper  tainted  with  usury ;  is 
equity,  in  the  exercise  of  a  sovnd  discretion,  an  application 
of  this  kind  therefore  may  well  "be  reftaed.  The  legislature 
in  their  late  revision  of  ^  laws,  (1  R.  S.  772,  ^  5,)  exempt 
bona  fide  holders  of  nc^otlaMe  paper  from  the  operetlen 
fhe  statute,  nad  virtually  say  it  is  inequitable  audunconscioQ- 
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af  equity  lay  io»  when  it  fai  in  tlwar|ioiirer  ti>  pMtnet  putiBt 
i^inst  tueh  a  defence  f 
The  ibflowiog  opinkmsmve  fironouneed« 

By  Chief  Juetiee  Savaos.  1.  At  to  the  ordioar}'  jH-actlce 
of  the  court  upon  a  motion  for  the  re-exawiinaiiiim  of  a  witp 
•ess,  several  cases  are  found  both  io  our  own  and  in  the 
English  Booki.  In  the  case  of  7Ae  TVnsiesf  cif  JCin^ Ute 
2>v)pi»»  {I  Johns.  Ch.  R»  868,)  a  witness  was  oidered  to  bo 
ge^wnined  after  publicatioii  passed^  upoQ  an  affidavit  of  the 
tPKCMH  that  his  testinMHiy  was  materially  robtahen.  The 
ohanoeUor  leroaH&ed  there  was  no  si^ggestion  of  tampering 
with  the  witness.  He  cited  2  P.  Wms.  647,  where  Uai 
ChaneeDor  King  is  reported  to  have  said,  that  when  it  appeais 
Io  the  court  that  either  the  eaBomimer  is  mistaken  in  taking  the 
deposition,  or  the  wiituu  in  making  it,  he  thought  it  for  the 
advancement  of  truth  and  justice  that  the  mistake  should  be 
amended.  A  similar  decision  was  made  in  Denton  v.  Jack- 
son, (1  Johns.  Ch.  R.  5'J6.)  In  Smith  v.  Brush,  (1  Johns.  Ch. 
R.  45G,  00,)  a  motion  to  open  the  rule  fur  publu  utiua  on  an 
affidavit  stating  the  disrovery  of  a  witness  to  a  point  material 
was  denied.  The  cause  ii.id  been  some  time  pending,',  and 
poblication  had  passed  six  mo  nth  s  bctorc  the  motion .  The 
motion  was  denied  principally  on  the  ground  that  the  testi- 
mony, if  admitted,  would  not  alone  entitle  the  plaintilf  to 
a  recovery,  against  the  defendant's  answer  which  required 
iwo  witnesses,  or  one  witness  and  circumstances  to  de- 
atroy  it 

In  Boyd  v.  Dunlap^  (1  Johns.  Ch.  R.  484^  the  general 
fVOpositioQ  is  laid  down,  that  liberty  to  re-examine  witnesses 
rSftO  in  discvetion,  and  is  to  he  governed  by  circumstances ; 
Upd  a  dictum  of  Lord  Uardwicke  is  referred  to  in  2  Ves. 
970,  where  he  says,if  a  witness  is  once  eiaminsd,  it  might 
bo  dangeroos,  without  an  order,  to  let  htm  be  examined 
•fain  \  tbedapger  alhided  to  is  that  of  drawing  in  a  witness 
Menlt  is kaowB  what  be  haa  abeady  sworn  ta  In  Barn^ 
wmUff  Xomkrl,  (2  Johns.  Ch.  R.  the  chaneellor 
discussing  this  question  of  practice  at  considerable  leo^h^ 
aays,  that  without  good  cause  shewn,  and  a  sufficient  exoose 
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|MMrf*  ndt,  ks  ohntvcif  ti  tonMiii  iriftkmNaiiil 
wu  intsnM  to  guard  agakitt  miBchie6  wiMoh  wooU  v»* 

suh  from  hoiking*  o«t  an  opportunity  to  supply  delects  by  fifc- 
bricated  evidence ;  and  that  such  examination  ought  not  to  be 
permitted  but  upon  special  and  satisfactory  2  easons,  both  for 
tile  previous  neglect  and  the  the  further  examination.  latiiia 
case,  the  chancellor  reviews  the  English  cases,  and  shews 
that  the  proposition  he  had  laid  down  is  in  accordance  with 
them :  he  adnnts  there  may  be  exceptions. 

In  the  cum  of  Halhck  v.  Smith,  (4  Johns.  Ch.  R.  650,) 
another  motion  was  made  for  the  rc--exatTunation  of  witness- 
es on  the  alleged  ground  of  the  msufhciency  of  tlieir  answers 
to  some  of  the  interrogatories.  This  motion  was  denied,  the 
ehancellor  saying  that  the  re-examination  of  witnesses  wat 
not  to  be  granled  but  upon  special  application,  and  rested  in 
the  discretion  of  the  court,  and  that  the  case  did  not  require 
endi  re-examination.  In  the  caseof  JCtrik  Kirk,  (13  Vee.  juiL 
960  end  285,)  the  court  directed  a  le-examination  in  one  caie 
before  pditicattOD  and  in  another  after:  both epplicatioiHi 
were  made  et  tl»  ioateiice  of  the  witnesaes  to  conrect  va^ 
ttkxm.  la  F4n^ii  v.  Womilk  (8  Swaaaloii,  397, 409,)  tiM 
mirl  refbaod  to  peniiit  the  iMxtminnlloa  ofewitaewwfae 
me  imeieeted  when  ewoni,  but  had'  flubeeqneptly  beeo 
hmmA,  Inone  of  theeaeei  leferiedto^  ChaMeUorKentae* 
ewaiktae  the  motion  ibr  re«iaminatloD  to  a  motbn  for  a  new 
trial  is  a  conrt  ef  kw  en  the  ground  of  aewly  disooveied  tee* 
timony.  It  wodd,  I  apprehend,  be  diffioolt  te  find  any  ease 
at  law  where  a  new  trial  has  been  granted  upon  grounds  sim- 
ilar to  those  upon  which  the  re-examinatiuu  is  asked  for  in 
this  case. 

Assuming,  then,  that  the  practice  of  the  court  of  chancery 
is  against  the  present  raotion,  it  may  be  proper  to  enquire 
whether  the  peculiar  circumstances  of  this  case  require  the 
exercise  of  the  extraordinnry  powers  of  the  court ;  and  1.  Is 
the  testimony  material  ?  does  it  establish  usury  ?  After  the 
abb  and  satisfactory  manner  in  which  this  question  is  discus- 
eed  in  the  opinion  of  Judge  Oajdey  of  the  superior  court,  read 
te  usae  tbe  atgnmeat  of  eouaari,  I  need  enljeay,  that  the 


ALBAiTT,   note  in  qaeHkNi  wtm  an  accomnodalion  note,  made  exutcM 
^21^;^^  ly  for  the  purpow  of  nim^  noMy  finr  IWerand  Rogew 
iMdk         Keeler  and  Matfatr,  and  not  ioMded  to  be  paid  by  tiia 
jiiiiuJiiank.  »>>d  byoawnl  that  it  «aa  notiateiidad  Hat 

tboMDtef  ghodd  ba  paid  by  Keefer  and  Bogan,  beeaina  tb«y 
a«^;siedto  tin  defendanfa  all  their  property,  die  fuadoutef 
whieh  payoieDtwaa  to  be  made.  Hub  k  true,  and  the  de- 
ftodaots  aa  tmsteea  and  aaiigneei,  were  expected  to  pay 
tbeae  notes ;  bm  the  tnie  crtterkm  ia,  the  maken  liaUa 
to  be  aued  on  these  notes  while  in  the  hands  of  Keeler  and 
Itogers  ?  I  think  most  clearly  they  were  not.  It  makes  no 
difference  that  some  of  the  makers  are  assignees :  their  lia- 
bility must  exist  ns  makers  betore  iiugotiation  if  the  notes 
were  perfect  and  available.  Suppose  an  accuiiiiiiodaiion  ma- 
ker or  endorser  of  a  promissory  note  takes  a  judgment,  mort- 
gage or  agreement  to  inclemnilV  him  for  the  use  of  his 
name,  does  that  make  the  note  upon  which  he  puts  his  name 
an  available  insti  ument  before  negotiation  ?  and  can  he  lo 
whom  the  credit  of  his  friend  has  been  loaned  turn  ronnd  and 
8ue  his  friend  upon  a  note  created  for  his  accommodation  ? 
It  will  hardly  be  pretended.  The  notes,  therefore,  I  consid- 
er aocoDimodation  paper,  and  if  they  were  discounted  by  the 
Hudson  Ias»  Co.  in  the  manner  stated,  to  wit,  that  notes  fiar 
iSOyOOO  were  received,  for  which  $14,000  in  caah  wen  gi^ 
en,  and  the  other  #0,000  paid  in  bonds  of  the  company  which 
wete  below^Iiar,  bnt  received  at  par ;  that  inmance  atO  per 
eem.  was  pajd  on  a  life  insurance  which  was  new  efisctodt 
IhatO  per  cent  discoont  and  0 per  cent  catted  insmaDoa^ 
hot  properly  usury,  was  paid,  and  say  3  per  cent*  kisa  oai 
'  bonds  inounred,  m  all  16  per  cent ;  can  it  be  conaideiBd  a 
grave  question  whether  this  tiansactbn  was  usurious  t  It  is 
sakl  however  that  there  was  a  cealti^geiicy  in  this  loan ;  if  ao^  k 
at  tnosteitended  totfae  014,000,  and  the  two  sums  of  MOM 
each  were  palpably  usurious;  and  when  the  contingency 
was  agreed  on,  it  must  have  been  known  to  Mr.  Spencer 
that  that  contingency  was  extremely  remote,  so  much  so  as 
to  jiistiiy  liie  bt^Uei  Llml  il  was  merely  a  shift  to  evade  the 
statute. 

These  notes  were  discounted  also  most  palpably  in  viola- 
tion of  the  restrauujDg  act  and  the  act  incorporatii^  the  Hud- 
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m  '  Insiinmoe  company,  and'^rm  thewfcw  void*  Thtt  AuiANTf. 
poBit  perimps  should  not  now  be  discussed,  as  that  ground  ki  ^* 
■Ot  relied  on  in  the  answer ;  but  I  wish  to  correct  an  im- 
pression which  1  perceive  has  been  made  upon  the  minds  of 
some  of  the  profession.    I  wish  to  do  this  because  possibly 
llie  erroneous  impression  rnay  have  arisen  from  a  want  of 
sufficient  precision  on  the  part  of  the  court,  or  from  the  mar- 
ginal note  of  the  reporter,  which  is  broader  than  the  text  will 
warrant    It  is  said  that  thonijh  ilie  notes  were  void,  being 
discounted  in  violation  of  the  rcstrainiiiir  act,  vet  the  contract 
of  loan  is  valid,  and  the  money  may  be  collected  of  the  bor- 
rower.   That  has  been  said  in  two  cases  only :  in  'Vke  Utica 
Ins,  Co.  V.  ScoUf  (19  Johns.  R.  1,)  and  in  the  suit  of  the 
aamepkuntiffli  against  Kipp,  (8  Cowen,  20.)   If  those  cases 
are  critically  ezaaiined,  it  wiU  be  seen  that  the  r^gfai  of  the 
pbrntiffi  in  those  cases  to  recover  is  placed  upon  the  power 
gwm  them  by  ike  ckmler  to  han  money.   The  Hudson  In* 
sarance  GompaDy  has  no  such  power,  aiod  therefore  the  coo- 
tract  of  loan  isToid  as  well  as  tfie  security,  and  lor  the  mnB- 
xeasont  vis.  the  iraut  of  capacity  to  make  such  contract  ei^ 
ther  by  parol  or  by  taking  a  note.  In  the  case  of  the  nots^ 
lliere  is  the  addHkmal  reason  that  the  statute  expraady  de^ 
dares  it  Yold.  If  the  company  haTe  no  capacity  to  nuto 
sneh  ootttraet,  they  have  tiot  the  power  to  enforce  it  '  Tbe 
Utica  Inioranoe  Company  have  the  power  given  them  to 
vest  their  mphw  lyinds,  which  the  court,  (19  Johns.  M»  0^ 
say  gives  them  power  to  loan  money  in  any  manner  not  pr»* 
hibited  by  law.    They  have  power  therefore  to  loan  money, 
though  not  to  (iiscount  notes.    Hence  a  note  discounttul  by 
them  is  void,  but  the  contract  of  loan  may  be  enforced  against 
the  borrower.    Although,  tliercfore,  the  contract  of  loan  is 
valid  where  such  contract  is  not  prohibited  by  law,  and  the 
security  only  is  reiiilercd  void  by  statute,  still  the  contract  of 
loan  must  have  corri  potent  parties  capable  by  law  to  make 
the  contract ;  and  incorporated  companies  havino;  no  pow- 
ers but  such  as  are  granted  or  necessarily  mcident.  a  com- 
pany having  nosudi  power,  express  or  implied,  has  no  capa- 
city to  lend  money,  d  course  cannot  sue  for  it 
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UMJUwi  AiiQtlier  grawd  ■■iamcd  in  mppflft  of  tl»  dsera*  of  Irip 
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•Bern  to  have  aome  doubts  on  that  qoestiodt  tsmd  ttmofaw 
have  moved  for  leave  to  amend  Ihdr  answer,  lliere  ean 


be  no  doubt  that  the  defendants  are  bound  to  defend  then^ 

selves  on  the  ground  assumed  in  the  answer,  and  no  other* 
(19  Ves.  480.  11  id.  240.  6  Johns.  R.  5©5.)  The  de- 
fendants have  pleaded  usury  in  a  particular  manner,  and 
have  proved  it  as  laid  in  theu"  answer,  and  now  seek  to  prove 
it  in  aiiotlif  r  manner.  The  difference,  it  is  said,  is  not  mate- 
rial, as  tlie  $6000,  acconling  to  Keeler,  was  to  have  been 
paid  m  bonds ;  and  accordiiiL''  to  Spencer,  83000  had  already 
been  paid  in  that  manner,  and  83(H)0  more  WL-re  subsequent- 
ly pfiid  in  the  same  manner,  on  the  2Hth  October  :  both  of 
which  sums  were  secured  by  the  note  in  question.  In  my 
opinion,  however,  they  are  separate  transacttons,  accordiag 
to  the  different  relations  of  them,  and  sufficiently  so  to  con- 
stitute distinct  and  separaie  contracts,  and  one  cotild  not  be 
given  in  evidence  to  support  a  pleadiQg  setting  £orththe  other. 

Another  ground  aanmied  by  the  counsel  isi,  that  the  defend- 
ants being  trustees  and  admitting  that  tlKy  have  funds  im 
hand  suffioieot  to  pay  the  note,  eannol  set  up  this  defeooew 
ground  Is  certainif  not  tenaUo.  The  defendant  am 
of  dnm  Ao  oniginal  dtbton^  and  some  are  cpsditerf  as 
wdl  aa  nmken  of  thase  notes,  and  also  trustees^  As  trastees^ 
they  areto  pay  other  eredilora^  and  ought  not  to  pay  any  'A- 
legal  demands;  perhaps  they  vrould  not  be  bound  to  set  up 
lids  defonoe,  but  there  can  be  no  doubt  they  are  not  bound 
by  theb  obligation  as  trustees  to  pay  notes  wMeh  bawe  no  le- 
gal efficacy,  and  are  perfectly  justified  in  availing  themselvee 
of  such  a  defence,  as  if  they  were  individually  interested. 

The  ground  upon  which  ilie  chancellor  has  placed  his  de- 
cision seems  to  me  perfectly  correct  His  proposition  is, 
that  whoever  seeks  the  aid  of  the  equitable  powers  of  the 
court  must  do  equity;  that  the  defendants,  like  any  other 
defendants,  may  rely  upon  usury,  either  by  way  of  answer  or 
plea,  aiui  prove  the  usury.  If  they  succeed  in  their  proof  the 
plamtiff^  moai  fail ;  but  if  they  cannot  succeed  withoul  call- 
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Ji^  Upon  the  court  for  the  exercise  of  its  equitable  powers,  ALSAirr, 
the  court  will  lefuM  its  aid  unless  those  who  ask  for  equity 
m  williog  t0  do  equity.  This  is  certainly  equitabte.  On  the 
other  hanit  tt  is  oootmded  that  tUa  rule  is  not  appfioaUe  un- 
less  a  disQovery  is  soqght  from  the  party  who  is  to  forieit  his 
debt  by  disclosures  which  he  is  compelled  to  make.  In 
the  case  of  Fanning  Dunham,  (5  Johns.  Ch.  Rep^  143^) 
Chancellor  Kent  lays  down  the  general  proposition  as  above 
and  reinarks,  ^  It  is  perlectiy  immaterial,  in  rei^iect  to  the 
applicatk>n  of  the  principle  to  the  case  of  the  debtor,  who 
sues  here,  whether  the  usury  be  confessed  by  the  defendant 
in  his  answer,  or  made  out  by  proof.  The  plaintiff  must 
slill  consent  to  do  what  is  just  and  equitable  on  his  part,  or 
the  court  will  not  assist  him,  but  leave  him  to  make  his  de- 
fence at  law  as  well  as  he  can."  In  that  case  the  plaintiff 
in  chancery  was  the  debtor,  and  was  calling  for  the  aid  of 
^uity  to  relieve  hi  in  from  an  usurious  contract.  Here  the 
parlies  making  tfic  same  call  are  the  deferiLlants  in  the  suit, 
and  it  seems  to  me  they  should  recr-ive  the  same  answer.  (2 
Vern.  170»  173.)  The  same  principle  was  applied  in  a  court 
of  law,  in  FUzroy  v.  Gwillin,  (1  T.  R.  163.) 

It  is  known  to  every  lawyer  that  there  are  certain  defen- 
ces which  are  legal*  hut  which  are  not  encouraged,  and  are 
sometimes  called  unconscionable.  Thus  in  a  kMui  of  money 
where  there  is  an  excess  of  interest,  however  small  the  ex* 
cess  contracted  for  may  be  over  the  legal  rate  of  inter* 
est,  it  is  usury,  which  avokis  the  security,  and  the  ciedtt> 
or  loses  his  whole  demand.  So  where  an  indulgent  creditor 
permits  the  statute  of  limitations  to  attach,  the  presumption 
of  hw  is,  that  the  debt  is  paid,  though  the  Act  generally  is 
otherwise.  MThen  defences  of  this  nature  are  interposed; 
and  when  the  court  must  see  and  know  that  the  defendant 
is  seeking  to  avoid  the  payment  of  an  honest  debt,  they  will 
reqwre  him  to  brbg  himsdf  within  the  practice  of  the  court 
in  the  first  instance,  and  if  he  makes  a  slip,  they  will  not 
treat  him  with  that  indulgence  which  is  freely  extended  to 
others.  Hence  in  a  court  of  law,  the  defendant  who  is 
bound  to  plead  usury,  is  also  bound  to  prove  it  as  pleaded, 
and  courts  of  law  are  cautious  how  they  grant  leave  to 
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AiiBAMYi  am&ttd  to  embic  a  partv  to  sustain  ao  uDooosckiaibis  ^ 
y^^X^^l/  ^  p -oai  action. 

In  the  case  of  Jackson  v.  Murrai/,  (I  Cowen  158,)  we 
refused  leave  to  amend  where  the  statute  of  limitation  bad 
attached,  because  the  amendmenl  would  coable  the  plaintifi' 
lo  evade  the  statute  which  had  been  passed  for  (|uieting  Utlev 
in  a  certain  section  of  the  state.  It  woM  have  enabled  the 
plaintiff  substantially  to  bring  a  mw  suit  af^r  the  time  UaH- 
ed  by  the  legislature ;  this  the  court  iiad  no  i%bl  lo  do,  as  it 
wonld  hftve  been  Tirtually  dispeosi^g  with  th»  statute.  But  I 
cannot  aee  that  theie  is  any  discrepancy*  as  ivaa  ci^Egested 
en  the  argument,  between  that  case  and  thoae  wluc&  le* 
fuire  a  delendant  to  plead  the  sletiie  of  SautatioDa.ia  the 
fiiBt  instanoei  If  he  lateads  to  lely  on  it  In  the  cbk  of 
sniff  Wm  InnuvMce  (Jm^mn^  t,  &oft,  (6  Cbweo^  008,) 
in  giantiflg  the  amendment,  it  wav  ezprenly  derfered»  that 
detedaats  diould  not  plead  a  new  unoonsdooabla 
defence.  It  was  saM  that  the  plea  permitted  to  be  amend' 
ed  was  of  the  same  character ;  but  in  that  case  the  su- 
preme court  fell  constrained  to  consider  the  case  as  if  ihe 
demurrer  had  in  the  first  instance  been  crjrrcclly  decided 
in  that  court,  wliere  tlie  judgment  would  Fiave  been  for  the 
plaintiffs  with  leave  to  the  defendant  to  amend.  That  amend- 
nient  extended  to  the  same  plea.  The  defendant  had  a  riL^ht 
to  draw  a  good  pica  to  embrace  the  defence  originally  in- 
tended. So  in  the  case  under  consideration,  had  the  answer 
been  adjudged  defective  ii>  not  presenting  the  defence  which 
the  defendants  intended  to  present,  I  should  be  of  opinion 
that  they  ought  so  to  amend  as  to  present  the  defence  which 
Ih^  atteaspted  unsuccessfully  to  refy  opottt  Such  however 
Is  not  their  case.  They  ask  to  proTe  a  deface  which  is  di^ 
tinct  from  that  which  they  had  preaeBtod*  and  which  they 
had  sworn  they  believed  to  be  the  true  one.  In  HdBagtm  adsi 
Golden,  (I  Wendell»  008,}  the  cooH  refused  liberty  to  the 
defendant  to  add  a  plea  of  the  statnieof  ttnititioBa after  w 
Me  joinedy  and  though  no  reaaona  are  given  m  the  report 
the  leasoB  aasfgned  when  the  decision  was  made^  waa  that 
gpm  in  1  AraUKFr.  14^ which  waa  ahn  nAned  lo;  thai 
whwe  lea;v«  is  glno  leadda  new  plen>ii^  wiK  oolyha  dnv 
under  particohur  drcumatnnoa^ and  then  the  newplen  nwat 
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Igo  to  liie  merits ;  and  therefbre  the  court  has  refused  to  allow  albant, 
*  defendant  to  add  the  plea  uf  ihc  statute  of  limitations.  This 
pJea,  as  was  said  in  2  Wils,  253,  excludes  the  merits.  In  Jack-  ^^b^^ 
^ejL  V.   \  artel,  (2  Wendell,  294,)  it  was  said  the  rule  is  uni- 
form,  if  a  j^ai  ty  neglects  to  plead  the  statute  of  limitations  he 
loses  his  plea.    It  is  a  strict  defeQce^  and  if  the  party  lets  it 
sHp,  the  court  will  not  relieve  him.    Had  the  defendants  in 
these  two  last  cases  pleaded  ihe  statute  of  limitations  defect- 
ively, leave  would  probably  have  been  given  to  amend  accor- 
ding to  the  principle  of  the  case  of  Tke  Utica  Insuraiux  Com" 
puMy  V.  Se»U,   But  none  of  theie  cases  afford  a  precedent  for 
admitting  an  additional  plea  or  answer  of  a  defisnce  which  ia  , 
not  to  he  favored. 

On  the  whole,  therefore,  I  am  of  opinion  that  the  facts  di^ 
closed  by  the  testimony  of  James  Keoler  shew  an  iisiirioaf 
loan ;  and  that  the  facts  disclosed  in  the  superior  court  of 
the  city  of  New- York  by  Mark  Spencer,  nlio  shew  an  ^qsth 
ffiotts  loin;  hut  that  the  answer  put  in  by  the-  defe 
thoi^  supported  by  the  testimony  of  Keeler,  is  not 
to  admit  evidenee  soeh  as  that  giW  by  Spanner  in 
rior  court;  and  Chat  thereibre  the  elMnoeNor  hi  tte  ntfeiw 
<ise  of  a  sound  legal  discretion  decided  correctly  in  lefusiag 
leave  to  le-examine  Mark  Spencer,  as  well  for  the  reasons 
above  assigned,  as  for  the  laaaon  aisigned  by  the  ehaBBaUor. 
that  a  party  asking  the  equitable  tnt^rence  of  a  eonrt  •f 
equity,  to  enable  hira  to  set  up  the  defence  of  tuury,  most  first 
consent  to  do  equity  by  uffcriflg  to  pay  the  money  actually  bor- 
rowed with  interest 

The  same  objections  exist  to  the  application  for  leave  to 
«imend  the  answer;  both  applications  must  be  governed  by 
the  SBime  principles,  and  should  receive  a  similar  decision. 

I  am  therefore  of  opinion  that  the  several  orders  of  lije 
chancellor  appealed  from  in  this  case  should  he  a&rmed. 

Justices  Si  THERi^AVD  and  Marcy  expressed  their  concur- 
rence in  the  opinion  prooouoced  by  the  Chief  Justice. 

Mr.  Senator  S.  Ali#en  was  also  in  favor  of  an  athrmanoe 
tof  the  orders  of  the  chaQcelloc   Ue  was  of  opinion  that  the 
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ALBANY,  granting  ^  an  application  for  the  to  efioipinalbp  of  a  wttiietfl 

mintneoeitarilybeleftlotindiicratbnorthQ 
BtAMo-  beeiareised  aoeordiogtothB  drcoinfltaneea  of  aaohcatoi  or 

otharwiKlhei^  would  be  ootolliiig  wheo  the  tofltu^^ 
▲tf  7  gmnmL  «loee  or  when  a  caaie  in  diaDoery  would  be  eoded.  He 

deemed  it  right  too  thai  the  appellanti  lakiqg  ht  equity  ihoold 

do  equity. 

Ur.  Senator  Bairroir  waa  m  fitvor  of  affinnaace,  ftr  the 

leaaons  assigned  by  the  ckatueUar  m  denying  the  applicalioDe* 

Whereupon,  it  wae  unammouily  ordered,  adjudged  and  d^ 
creed,  that  the  aeyeral  orders  of  the  chancellor  appealed  from 
in  thii  case  be  affirmed,  dec 


Thb  Baits  op  Columbia,  c^eflSsalf,  and  Taa  Attobhbt 

GaiTBaAi.,  retpendenL 

* 

In  a  proreedS^p  nt^air^t  a  hnnk  by  tbr  nttomrv  ^pnpral  nnclcr  the  **%et  to  pre- 
vent fraudulent  bankruptcits  by  incorporated  coinpa.iiicH,  and  to  iGacOitate 
.  jMgoaedinga  against  them,"  U,  in  the  bill  filed  hy  way  of  in/ormatiom,  facts 
uiil  dieUMlMloaa  an  tUted,  wrifiod  Vj  affidamt  expressing  belief  in  tbe 
'  troAof  thoaefteta,  Bodth^aie  of  iUflli  ■  diaiaeiwaa  toiaiiaa  lUr 
muof/dtm  that  the  bank  proceeded  against  is  inaolvaitti  and  an  aat  OMiiM* 
dieted  or  exjiUhted  by  the  bank,  on  a  motion  for  the  appointment  of  a  mcusair 
alter  doe  notice,  !hc  £act  of  inaolTeocy  will  bo  oonaidand  aa  pioffod  witkin 
the  meaning  of  the  act. 

A  receiver  majr  be  appototMl     tho  dMoweUor  in  the  first  instance,  without  a 
fiof Iw  latowce  to  and  wffnkatmaA  bf  a  maalor 

flu  aiawMit  iif  tiM  ••mtfUj  1ir  Trir  g^T^  Yr  Ihi  rnnnlTM  riirti  In  Hi  diiiiniIlM 
*    of  the  chancellor. 

A  direction  by  the  chancellor  to  a  master  not  to  takf  a  nomination  of  any  per- 
son as  receiver  who  was  an  officer  or  agent  of  the  bank  nrocpodcd  ag^ainjit 
at  the  time  it  stopped  payment,  or  at  any  tisM  withm  six  mtm^hT  previous 
thantar  iidlMtBet  and  proper. 

llaMtof  tfaa  legMafgj  mdo  wMch  thin  janniiediiifta  ita  had  fa  a  yM 

TiouB  to  its  pa«j^a<^<'. 

Opinionf!  mTppcirtmE:  thr  decision  of  this  court  delivered  by  Mr.  Justice  Sctb- 

aaLAND  and  Senators  S.  Aixkn,  BairroN  and  Ouvaa.  Opinioas  in  ofpo- 
aitioa  dilifiwd^  Siaitflw  K»  BL  Aumwai  Mafwiaw. 

Appbal  from  chancery.  On  the  18th  June,  ISdO,  the  at- 
torney gaosial  of  tfaii  atale  fiM  an  hdoraalkm  9gium  the 
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imtideDt,  direaCors  and  oomptny  of  the  Bank  ColanDUBf  4Uant, 
m  which  he  atetod  the  incorporatkm  of  the  company  on  the 
6lh  March,  1998,  for  hanking  porpoies ;  that  the  oonqMuny  BttT'o^Ob. 
ooramenoed  and  punned  the  biuinesa  of  banking  by  the  toaii' 
iqg  of  hank  bilb  or  notes  in  the  name  of  the  corporation, and  ktvj  Oinmt 
by  receiving  deposits  and  making  discounts,  and  that  tfa^ 
oontfained  such  banking  operations  ibr  the  space  of  tUrty-siK 
years,  daring  which  time  large  sums  of  money  were  received 
by  the  corporation,  large  amounts  of  bank  bills  were  issued 
and  put  in  circulation,  and  tiial  the  corporation  acquired  va- 
rious species  of  property  and  choses  in  action  ;  and  he  fur- 
ther stated,  that  while  large  amounts  of  the  bills  or  notes  of 
the  corporaiinii  were  in  circulation,  and  while  the  corpora- 
tion was  otherwise  largely  indebtod,  the  said  corporation,  by 
the  fraud,  neglect  or  mismanagement  of  some  or  all  of  its  of- 
ficers and  accents,  had  become  and  then  was,  as  he  the  attor- 
ney general  had  been  informed  and  believed,  wholly  insol- 
vent and  unable  to  pay  its  debts,  or  to  redeem  its  bills  or 
notes  in  specie,  or  other  lawful  money  of  the  United  States ; 
and  that  being  so  insolvent,  the  corporation  had  discontinued 
thdr  bonking  operations,  stopped  payment  of  their  debts  and 
hills  or  notes,  and  neglected  and  refused  to  pay  such  debts  or 
redeem  such  bilb  or  notes  in  specie.  The  bill  prayed  an  tn- 
jmuHon  rettndni^g  the  eorporadon  from  the  exordie  of  its 
fivnchises,  from  collecting  or  receiving  any  debts  due,  and 
from  payiqg  out  or  transferring  any  iodonies  or  e^ts  belong- 
ing to  the  corporation ;  it  also  prayed  for  the  appointment  of 
a  receiver  to  take  charge  of  the  property,  monies  and  eflecta  * 
of  the  corporatkMi,  and  to  distribnte  the  same  among  the  ftir 
and  honest' crediton  thereof,  and  for  a  suhpana^  dec.  The 
usual  affidavit  accompanying  an  injunction  bill  was  attached, 
made  by  the  attorney  general,  that  the  several  matters  set 
forth  in  the  information,  as  far  as  they  concerned  his  owa 
act  and  deed,  were  true  of  his  own  knowledge,  and  so  far  as 
they  concerned  the  act  or  deed  of  any  other  person  or  per- 
sons or  body  corj>orate,  he  believed  the  same  to  be  true.  An 
injunction  was  allowed  and  served.* 

^TMi  iwmwijHm  TwJ  imilnrtlMi  ■rwinftnifH  ■ittrtftii  ttf  tHirT^—'^VI 
** Jka  Ml  t»  fiMWl  ftiwhdwit  tMokmpteim  by  inois|antid  <— fwriwi  to 
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4LBAirT,  Ob  the  ISUi  June  notioe  mi  lerved  on  Uib  corporatkMi, 
iiM.1889.  1^  tbe  sad  June  the  chancelbr  would  he  moved  for  the 
«r  Oti  appoiatinent  of  a  recrivar  according  to  the  prayer  of  the  u- 
fomuttion,  inth  a  copy  of  which  and  with  a  copy  of  an  affi- 
davit made  by  the  comptroller  of  the  states  the  corporatioa 
waa  at  the  same  time  served.  The  affidavit  of  the  coroptrol- 
tor  was  made  on  the  I8th  June  and  stated,  that  for  ten  days 
and  upwards  then  last  past,  it  had  been  and  still  was  com* 
monly  and  generally  reported  and  believed  that  the  bank  of 
Columbia  had  stopped  payment,  and  had  neglected  or  refus- 
ed to  redeem  or  pay  the  bills  or  notes  of  the  bank  in  circu- 
lation, and  that  the  bank  was  insolvent  and  unable  to  pay 
its  debts  ;  and  the  same  facts  iu\d  boon  often  published  in 
the  public  newspapers,  without  any  denial  or  contradictioa 
to  his  knowledge  or  belief,  and  that  he  had  no  doubt  that 
the  said  bank  was  insolvent  and  unab!e  to  pay  its  debts :  and 
that  the  said  bank  for  ten  days  then  last  past,  and  upwards, 
had  neglected  or  refused  to  redeem  its  bills  or  notes  ia  circu* 
latioo. 

Upon  the  heaHi^  of  the  parties  upon  the  above  papers,  the 
chaneettor  made  a  decretal  order  that  a  receiver  be  appoint* 
fd  according  to  the  prayer  of  the  inforniation»  and  that  he 
gif(e  bond  with  two  sufficient  sureties  in  the  sum  of  S20,000 
far  the  fiuthfid  eieeution  of  his  trust  The  chnnoelbr  alao 
made  a  lelsrenoe  to  a  master  to  receive  from  the  attorney* 

April,  1825,  (  Statntcft,  Vol.  7,  448,  a.)  By  thw  •ection  it  is  t  n»cted.  '  That 
it  shall  ftad  may  be  lawiul  ior  the  attornej  generml  of  this  state,  and  it  is  her«. 
bjnuida  fa&i  duty  wheae?«r  Miy  todnrpomted  l»iik  h  iiiHilfiant  and  mililB  t» 
inyils  AbMi,  m  hu  vlnlsl«d  anj  of  1h»  fPwMo—  of  tlv  tot  iooeipofiliqf 
wm/k  0OBif>any,  ond  llio,  it  AtH  Ve  iMvAd  fisr  Wtiy  creditor  of  any  sodi  oom. 
pany  to  apply  by  petition  to  thp  court  of  rliancrn*,  Ffttinj^  forth  ihu  farts  and 
curcumstances  of  the  case  ;  and  u]xjn  its  bi  ii^  pn»vcd  to  such  court  tiiiU  such 
cmnpany  is  insolvent,  or  that  it  has  violated  any  of  the  prorisioas  of  the  act 
ilOifpocating  siK:h  company,  or  of  any  oUmt  Ml  wfakh  ihtll  lo  Us^Bf  OB 
noh  oMpoay,!!  frfMll  wad  amybo  lawftil  for  Meh  ooorl  to  iiMio  ui  a^oM- 
tioB  ta  mftniii  nich  oonpoay  and  its  offioon  tern  oiowiwiig  uyof  fko  piU 
vileges^  or  franchises  granted  by  the  act  incorporating  such  company,  of  by 
any  other  act,  and  from  collpcting  or  receiving  any  debt*,  and  from  y>aying 
out,  or  in  ajiy  way  traosfemng  any  of  the  numics  or  effects  of  such  com* 
poay  mtfl  meh  oont  dull  ollitiiriio  order;  oad  it  diaU  bo  lowAd  te 
to  offotot  a  loootito  of  tin  ptoporiy. 
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general,  or  any  creditor  of  the  bank  or  any  other  persons  in-  ALiAKf) 
terested  in  the  matter,  nominations  of  a  proper  person  to  be  ^* 
appointed  receiver,  naming  a  day  for  the  receiving  of  the  BukofCta. 
nominations;  direetiiig  the  nutfter,  liowever  not  to  receiTe  a 
aonination  of  any  perfon  as  recover  who  was  an  oflicer  or 
agent  of  the  bank  at  the  time  it  stopped  payment  or  at  any 
time  within  six  months  previous  thereto,  and  ofdenng  him  1^ 
a  certain  day  to  report  the  names  of  the  persons  nominated 
and  their  fitne«,  and  the  names  of  the  sureties  proposed  and 
their  sufficaency.    The  reasons  of  the  chanoellor  may  be 
seen  m  1  I*kige*s  Ch.  R.  dtl. 

From  this  order  the  corporatbn  appealed.  The  eatite  ilMtt 
argued  by 

A.  Vim  Fssten,  ibr  the  appellants ;  and  by 

Greene  C,  Bronsont  (attorney-general,)  respondent,  in 
person. 


The  following  points  were  made  on  the  part  of  the  ap- 

peilants : 

1.  The  apprllants  were  a  corporation  created  and  existii^ 
undr  r  the  constitution  and  laws  of  this  state  and  of  the  Unt- 
ted  States  prior  to  the  year  1825;  tlin  rights,  priviTefl;rs  and 
powers  fvf  the  corporation  were  not  affected  by  any  act  of 
the  legislature  to  which  it  was  not  a  party.  The  act  of  1835 
is  therefore  void  and  inoperative  as  to  the  appellants. 

%  The  bin  of  information  does  not  set  forth  any  lacts  or 
eircnmstanoes  to  authoriie  the  chancellor  to  cause  a  receiv- 
er to  be  appointed,  or  to  talte  the  estate  of  the  oorporatioo 
ewt  of  the  hands  of  its  officers. 

a.  The  chancellor  had  not  heSom  him  any  1^1  or  sdfli^ 
denteridenceof  the  insolvency  of  thecorporatioii,oroftheir 
Tioktion  of  any  hiw,  lo  justify  his  n»kn^  any  order  for  the 
appointment  of  a  reeetver. 

4k  The  appointment  of  a  leceirer  is  a  doty  that  detdvea 
upon  a  roaster ;  the  power  of  the  chanoellor  over  the  qne^* 
tion  arisee  npon  an  appeal  from  the  mastef's  appohitmeot 

A.  The  amount  ^  security  to  be  gtten  by  the  receiver 
shonM  be  graduated  by  the  amotmt  of  assets  to  be  oonnmit^ 
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ALBANY,    ted  to  his  charge.    The  chancellor  had  no  evidence  before 
him  or  means  of  ascertaining  facta  to  govern  his  discretion, 
n«»w  of  Co.  but  by  a  refernco  to  a  master. 

lumbia  The  chancellor  erred  in  proiii biting  the  master  from 

Att^ tiMil  rcc  ivingthe  nurnitiition  of  any   person  as  a  receiver  who 
was  nn  nihccv  or  a^'cnt  of  the  bank  at  the  time  it  stopped 

paymeat  or  at  any  time  previous  thereto. 
The  followii^  opinions  were  delivered : 

By  Mr.  Justice  Sutherland.  It  was  contended,  on  the 
part  of  the  appellants,  that  it  was  not  sufficient  for  the  attor- 
ney general  to  make  out  a  prima  facie  case  of  insolyencyi  hot 
that  it  was  his  duty  to  establish  the  fact  by  clear  and  incon- 
trovertible evidence,  before  the  court  of  chancery  had  any 
right  to  move  in  the  case.  If,  by  the  tnsofeeiicy  of  a  bank 
be  meant  its  absolute  and  final  inability  to  pay  its  debtsb  ititp 
manifest  that  the  fact  insolvency  can  never  be  clearly  and 
positively  established,  without  a  fuU  developement  of  all  its 
concerns.  Tiie  amount  of  its  notes  in  drcolation,  of  its  debts 
of  eveiy  other  description,  the  value  of  its  real  and  persontl 
estate  in  possession,  the  amount  of  debts  which  may  be  doe 
to  it,  and  the  ability  or  inability  of  each  of  its  debtors  to  pay, 
must  first  be  asoertdned  before  it  can  be  positively  affirmed 
of  any  bank  that  it  is  unable  to  pay  its  debts.  If  the  attor- 
ney general  is  bound  to  ascertain  and  state  all  these  lactj--  and 
circumstances  iii  las  bill,  and  u>  arm  himself  witfi  evidence  to 
support  his  allegations,  it  is  manifest  that  tliis  part  of  the  act 
,  can  never  be  enforced,  and  might  better  be  expunged  from 

the  statute  1  )k.    The  attorney  general  has  no  authority  to 

demand  an  inspection  of  the  books  of  a  bank,  or  a  disclosure 
of  its  concerns.  His  means  of  knowledge  upon  this  suf  iject 
are  those  and  those  only  which  arc  possessed  by  the  commu- 
nity at  larL^e.  He  can  judge  of  the  actual  condition  of  a 
bank  only  from  external  facts  and  circumstancei,  and  those 
are  the  facts  and  circumstances  he  is  bound  to  state  in iiis  bill 
and  establisii  by  proof  before  the  chancellor* 

It  is  not  sufficient  for  the  attorney  general  to  allege,  in 
general  terms,  that  he  believes  a  particular  bank  to  be  insoi- 
vent  and  tuable  to  .pay  itt  debts;  ho  moat  state  thafiwta  and 
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njffwmiitnnfUii  upon  wlneh  that  bebef  it  founded,  and  if  tbej  albany, 
M  mhi    to       »  fidr  premraptioa  of  ha  inaolTeooy,  ott 
ia  It  ia  €QiiiflMN4jr  Wfifeaiedt  to  nmhe  out  a  pmia  faek  caaa  BwkM*Ca. 
nd  «ie  ovQonlndicted  or  explained  by  the  bank,  die  lact  lumbia. 
«f  iiMDiveBqy  ia,iD  my  opimoD,  pioved  within  the  meamng  of  oimeni. 
4lw  ant  The  aet  lequiree  that  the  imohaney  lhaU  be  piov<* 
ed»  biA  il  doea  not  diiaot  in  what  manner  It  ihall  be  prov- 
ed ;  It  doea  not  ny  that  it  ahaU  be  proved  by  two  witneiaeii 
nor  that  the  proof  shall  be  direct  and  positive,  nor  that  oiiw 
cumstantial  evidence?  shall  be  insufficient  or  inadmissible  i  it 
leaves  the  inaUer  at  huge ;  it  must  be  proved  to  the  satisfac- 
tion of  the  conscience  and  judginent  of  the  chancellor,  ac- 
cording to  the  established  rules  of  evidence  and  the  coiirsa 
and  practice  of  the  court.    The  maxim  of  the  common  lawr 
that  every  man  sliall  be  presumed  to  bo  innocent  until  he  is 
proved  to  be  guilty,  is  as  authoritative  as  though  it  were  em- 
bodied in  a  statute,  and  yet  how  few  of  the  vast  muitiiude 
who  have  l>€en  criminally  tried  and  cnnrlemned  have  been 
convicted  upon  any  other  than  circumstantial  evidence.  The 
proceedings  authorised  by  the  17th  section  of  the  act  were 
evidently  intended  to  be  prumpt  and  Manaiary.   The  obiect  of 
the  legislature  was  to  arrest  the  operations  of  fiiilii^  or  insol- 
vent banks,  and  to  aave  from  the  wxeck  tometbu^  for  their 
fair  and  honest  creditoTa. 

If  prima  fam  ei?ideaoe  of  insolranoy  be  not  anfficient  to 
amhom  <ha  efaanoellor  to  Inteifere,  it  la  obvioin  that  no  » 
Innetiott  aaa  evor  be  tmied  or  a  receiver  be  appomted  imtfl 
the  offioera  or  direelora  of  the  bank  againit  which  the  pro* 
oawdMyi  are  Inititnlad  have  been  compeDed,  either  aa  partlea 
or  witneama,  to  make  a  fidl  dMoeore  of  its  afiairs.  Attfae 
close  of  a  chancery  soH,  after  abundant  time  has  been  affixr- 
ed  to  tlia  direotOTS  and  olBeeia  to  oeOeet  aH  the  outatandii^ 
debta  and  dbtribote  as  they  may  think  proper  all  ihe  ftnda  of 
the  bank,  an  injunction  may  be  issued  and  a  receiver  be  apt 
pointed;  for  what  useful  purpose  it  is  difficult  to  imagine* 
Such  never  could  have  been  the  intention  of  the  legislature^ 
nor    It,  m  my  opinion,  the  fair  cuustruction  of  the  act«  . 
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ALBANY,   '  1?he  attorney  geoeiml  rtates  in hto  MDlhat  hb  higfcwa 

Dec.  1639.  ^      believes  that  the  bank  had  become  wholly  ittolMi 

B^of^  and  unable  to  pay  Ha  debts  or  redeem  Ha  nolea*  and  that  h  kid 
IhhiMb.    diieontiniied  its  banking  opemtaM  aid  oeaaed  to  Fedeem  Ha 

AiVj  Genenl.  ^^^'^  he  sfV^Ff  that  he  briievea  such  intimation  to  be 
troe.  It  might  not,  perhaps,  be  espedieat  to  hold  that  tlie 
simple  negiect  or  refusal  of  a  bank  to  ndeeav  ita  notea  afaoold^ 
in  all  cases  and  under  all  cfrcumstances,  be  even  prima  facie 
evidence  of  its  insolvency.  There  nnay  be  a  tennporary  run 
npon  a  bank  which  may  exhaust  its  specie,  and  put  it  oin  of 
its  power  for  a  few  hours,  or  perhaps  days,  to  redeem  its 
notes,  without  shaking  the  confidence  of  the  public  in  its  sta- 
bility; but  it  is  in  all  cases  and  iinrler  all  cin  umstnnces  a 
stron?  ffronnd  for  suspicion,  and  when  to  this  is  added  the 
oath  of  the  law  ofhrer  of  the  state,  whose  duty  it  is  to  enforce 
the  provisions  of  this  act.  that  he  beheves  such  t^LDk  to  be  in- 
solvent and  unable  to  pay  its  debts,  I  think  considerations  of 
public  policy,  as  well  as  a  due  regard  to  the  objects  mlacli  it 
was  the  intention  of  the  l^islature  to  accomplish,  reqmra  m 
to  consider  the  feet  of  insolvency  as  within  ttie  BMaa> 

log  of  the  act  in  qnestion.  When  we  consulBr  liow  ini|Mii^ 
taut  It  is  to  tlie  community  at  large  and  to  tlnse  monied  cor* 
poratioDs  that  their  credit  should  lie  unuspedad,  aad  tlie  fii* 
dlity  with  which,  in  the  ordinary  stale  of  the  eooBtry^taaipo- 
nuy  loans  can  be  obtained  to  any  amoont  iqK»  adequate  so- 
cnrity,for  the  purpose  of  sustamlag  a  bank,  it  is  lidr  to  ooii* 
chide  that'  a  bank  that  reftttes  to  redeem  its  notes  is  doHitnlB 
of  substantial  funds  as  well  as  credit  But  if  the  suspemaoii 
of  its  operatkms  be  owing  meidy  to  aoeidatita]  and  taaapor** 
ry  ' causes,  it  can  easily  be  shewn  to  the  oourt,  and  titt  pia* 
sumption  of  insolvency  wiH  be  repelled. 

I  am  aware  that  it  was  held  by  the  supreme  court  in  the 
case  of  7%e  Jejferjron  County  Bank  v.  Chapman^  (19  Johns.  R. 
322,)  that  the  refusal  of  a  bank  to  pay  its  bills  was  not  suffi- 
cient evidence  of  its  insolvency  to  prevent  the  bojia  fide  hold- 
er or  purchaser  of  their  bills,  after  such  refusal  to  redeem, 
from  setting  off  such  bills  against  a  note  held  and  prosecuted 
against  him  by  the  bank.  But  what  wns  that  case?  The 
bank  sued  Chapman  upon  a  note  made  by  him  the  26th  oi 
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Apni»  ISI^  paidble  in  00  diiys.  He  pleaded  the  general  is-  Albany, 
am^ williiiilieft  of  Mt ofi;  and  upon tlw  tiial oOnwI  in  evi-  ^^^^J^* 
deace,  bf  way  of  iet  oi(  kmad  bills  or  notes  issued  by  tbe  ife^k^^roib 
band  of  a  date  piior  to  tbe  commenceineDt  of  tbe  suit  i^u^Ma. 
The  hank  stopped  paynaeat  befiwe  the  dsfendaiilfs  aote  be*  mfOum^ 
mma  due.  The  eel  off  was  obgeeted  to^  first,  on  the^grooDd 
thai  it  did  net  appMT  thai  tbe  biUs  ol&red  as  a  ssi  off  waie  ia 
tbfthnndn  ^fbt  duftiadsat  briwn  Mw^  f^^iTMf^^^fMfftt  **f  tbe 
This  wee  held  by  Ibe  court  to  be  a  &Ib1  objeetidn  to  tbe  set  oC 
and  tbe  cense  was  decided  on  that  ground.  It  was  sfao  said 
that  the  notes  were  purehased  by  the  defendant  after  tbe  bank 
bed  stopped  payment  and  became  iaeolvent,  and  that  it  woold 
be  a  fraud  upon  the  other  creditors  of  the  bank  to  allow  a  set 
off  under  such  circumstances.    The  bank,  the  plaintiti,  alleged 
ks  insolvency,  to  defeat  the  set  otT;  and,  as  evidence  of  its  in- 
solveiicy,  shewed  that  it  had  ceased  to  redeem  its  bills.  Un- 
der such  circuinstiinces,  it  was  correctly  said  by  the  court 
that  the  refusal  of  the  bank  to  redeem  its  hills  did  not  prove 
that  it  was  insolvent.    If  a  party  sets  up  [us  own  iijaolvency 
to  detcat  a  claim  against  him,  he  must  prove  it.    The  fact,  if  it 
exists,  must  \>e  within  his  knowledge,  and  he  is  hound  to  pro- 
duce the  best  evidence  of  the  fact,  which  Irom  the  nature  of 
of  the  case,  may  be  presumed  to  be  within  his  power. 

But  it  is  said  that  it  is  apparent  from  the  6th  section  of  the 
act  under  which  these  proceedings  ape  had,  that  the  legisla- 
ture did  not  intend  that  the  neglect  or  refusal  of  a  bank  to 
ndeem  its  bills, /or  jperuid  short  of  a  tfear,  should  be  evi- 
dence of  its  insolvency*  That  seotioob  among  other  things, 
pmidesb  "that  whenever  any  Incorpoxated  compeBQr  sbali 
have  vsmained  insolvsnt  for  one  whole  year,  or  for  one  year 
MUham  wt^acUd  mr  rtfiued  to  redeem  its  notes,  4^.  or  shall 
for  one  year  have  suspended  tbe  ordinary  business  of  suck 
incorpoiation^saoh  compaDy  shall  tbeceupon  be  desned  and 
srijmiyd  to  have  sumadeied  tbe  ngbts»  privileges  and  fim- 
rhisoM  granted  by  any  act  of  inourpoxation*  andMRhe  dbes^ 
srfle  fiedisMMl''  By  this  section  h  .wiiL  be  perosived  that 
the  neglect  of  a  bank  to  redeem  its  notes  /«r  ayeor»  prodo* 
oss»jMrje»  a  dissolution  of  the  corporation.  Assoonastha 
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ALB  ATTv,    fact  is  judicially  ascertained,  the  corporation  is  at  an  en4 
I)  c  iHi9.        eipUnation  is  admimble.   The  fiict  it  made  conduwra 
Bank^Tcv  erkknce  of  the  insolvency  of  the  corporatioi  |  but  it  by  tto 
i^K^    meui  feUowi  ifaal  bmiiM  the  Iqgiilatare  haVe  aaid  thil  » 
MitfOmnL  lagleotof  a  bank  to  vadatm  its  biHitCir  oany  i»  Hf«i4^ 
MiyopeimtioiMfor  awliote  yeert  Aatt  baowtcfcifac  aBrtwmgf 
iBadwcyfl  4hk(  iMt  itttaolba  lAt  caiyenartea,  that  a  mimpm 

riod  ihill  nat  be  jpmwmylim  <iMiiii<!eof  the  saineftot»  ibf  the 
purpoia  of  aniherising  the  cfaanoeMor  to  isMO  an  l&jdiioliMi. 

The  objects  of  the  two  lootkins  are  entirely  difimnt. 

The  neict  inquiry  is,  whether  the  fact  that  the  bank  ha«l 
discontinued  its  business  and  neglected  or  refused  to  redeem 
its  notes,  was  proved  lidore  the  chaacullor  by  compncnt  aod 
sufficient  evidence.  The.  attorney  j£(eneral  produced  no  evi- 
denlce  except  his  own  affidavit  attached  to  his  bill,  and  the 
nffidavit  of  the  comptroller  ot  ihe  state.  The  attorney  gen- 
eral dc>es  not  profess  to  have  any  personal  knowledge  in  re- 
lation to  the  facts  set  forth  in  his  bill,  but  merely  swears  that 
he  b(  lievps  them  to  be  true.  The  comptroller  states,  **  that 
for  ten  days  and  upwards  then  last  past,  it  had  been  and  then 
was  commonly  and  generally  reported  and  believed  that  the 
bank  had  stopped  paymeoti  and  had  neglected  or  refused  to 
redeem  or  pay  its  bills  or  notes  in  oiroulation,  and  that  the 
bank  was  insolvent  and  unable  to  pay  its  debts;  that 
fame  iacts  have  often  been  pnbUshed  in  the  public  newif»- 
pers  without  any  denUor  oontMdkstion  to  his  knowledge  or 
beUdf;  and  that  he hai  no  do«btthalthe  bank  ieiaMlvnt 
attd  uneUe  to  pay  in  debtor  aAd  that  Hhufbrtea  4a^lul 
fiait  and  upwanU  neglected  and  refaeed,  and  itiHdoee  afeg- 
leol  and  tefiise  to  ledeem  iti  bih  or  ttotee  in  ofamdaikNu" 
Me  affidavit  was  served  opon  thewlidtor  oftho  a|lpaOanfii> 
wilb  a  notice  from  the  attorney  geoeial  that  upon  ihefaifiir- 
Mtion  eshibiled  and  tile  eaid  affidavit ,  the  ohencekr  wodU 
be  moved  that  a  leoeiver  be  appointed.  The  motion  was  op- 
posed on  the  ground,  as  I  understand  it,  that  the  nefflect  of 
the  bank  to  redeem  its  notes  was  not  proof  of  its  insolvency 
"Within  the  meaning  of  the  act.  But  the  fact  that  the  hmik 
•had  discontinued  its  operatioiis  and  stopped  payment  o(  its 
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Mllit  I  indenMnd  to  htrd  been  taoMi;f  adttiitlBd,  of  MtaifK  At^Ai^n 
ly  Mil  detneii*  It      a  iMtter  of  flueh  piMe  nolof^  D«M.i8a». 
liiid  {Mrodmd  so  deep  «  flenwrion  throdghoat  the  cofDimMii^  ^^T^Co- 
tf,  titti  rtrk*  iuMl  te^mica!  proof  of  the  ftct  was  probably 
deemed  mitteceesaryy  both  by  the  parties  and  the  court  It  awj  Ge^mL 
la  aho  stated,  in  the  opbion  of  the  ehtaoellor,  that  before  the 
iMkn  GiMM  on,  Bimnar  hribnnatloD  to  that  coniafntid  in  the 
bill  and  affidavits  presented  by  the  attorney  general  had  been 
6eMmiintcate<}  to  the  court  by  the  oaths  of  certain,  creditors 
of  the  iastilulion,  who  had  applied  for  and  obtained  injunc- 
tions in  the  city  of  New-York.    Under  ad  these  circumstan- 
^s,  I  think  we  may  consider  the  fact  that  the  bank  had  stop* 
payment  as  conceded  before  the  chancellor.    A  fact  of 
such  [iiihlic  notoriety,  if  not  denied  either  by  evidence  or  in 
argument,  tlie  chancellor  n^i^ht  well  consider  as  admitted. 

The  position  advanct'd  by  the  counsel  for  the  af)|X!lIants 
that  the  chancellor  has  no  right  to  appoint  a  receiver,  but 
that  the  appointment  must  be  made  by  a  master  in  the  fint 
mstance,  and  can  be  controlled  by  the  chanoeilor  only  npott 
appeal,  appears  to  me  to  be  unsound,  tile  reference  to  t 
master  in  this  and  most  other  cases  is  for  the  convenience 
of  the  chaneenor  and  to  Ihcflitato  and  expedite  the  business 
of  the  court;  but  where  there  is  no  statute  regulations  up- 
on the  subject,  it  cannot  be  a  ground  of  appeal  that  the 
dianGeHor  does  faimsel(  in  the  first  instance,  what  he  has  an 
anquestbnable  fight  finally  to  control. 

The  master,  in  this  case,  was  ordered  to  receii^e  tiomina- 
tioDs  of  proper  persons  to  be  appointed  teceilren,  to  decide 
Upon  their  competency  and  the  sufficiency  of  tbehr  sureties, 
ktA  to  report  to  the  court  the  names  of  the  respective  per- 
sons nominated  and  tlieir  fitness  for  the  appointment,  and  the 
names  and  sufficiency  of  the  several  persons  proposed  as 
their  sureties.  It  will  be  perceived,  that  under  this  order 
all  the  preliminary  investigations  are  to  be  made  by  the  mas- 
ter, and  he  is  to  report  all  the  facts  and  his  opinion  as  to  the 
fitness  of  the  respective  persons  nominated  for  the  office. 
The  chancellor  upon  this  report  has  all  the  light  and  ev- 
idence upon  the  subject,  and  perhaps  more  than  he  would 
have  upon  a  tegular  appeal  from  the  master's  order,  and  ii 
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ALBA??Y,   possessed  of  all  the  me§9»  nqvuhe  to  a  judicious  seiectioo 
^^^^J^'  of  a  receiver  which  wm  potroowd  by  the  master  himself. 
Btak  of  Co.  There  oertaialy  is  nothing  wrong  in  principle  in  the  chancel- 
Imnbtt     lor^s  reserving  to  himtel^  under  mich  circumstances,  the 
Mtf  GtiMsL  BDmiiiatioii  of  a  receiTer ;  and  the  course  adopted  by  hka 
laTes  some  of  the  expense  and  delay  whioh  would  be  pro* 
duoed,  by  what  is  alleged'  to  be  the  ordinary  mode  of  pio* 
osedti^* 

Nor  II  there  in  my  opioioQ  any  well  founded  objedkn  to 
that  part  of  tho  de«»ee  which  directi  the  leoeiver  to  give  a. 
bond  with  two  suiBeieot  Buieties  in  the  earn  of  •90,000.  U 
is  said  that  the  amount  of  the  security  shouU  be  gFsdaated 
by  the  amoont  of  assets  which  would  probably  oome  into  the 
hands  of  the  receiver,  and  that  the  chancellor  had  no  means 
without  a  reference  to  a  master  of  forming  any  discreet  opin- 
ion upon  the  subject.    A  receiver,  when  appointed,  becomes 
an  officer  of  the  court,  and  is  bo  mid  to  obey  all  the  orders 
and  directions  of  ihc  chancellor  in  relation  to  the  fund  in  his 
hands.    The  chancellor  may  compel  him  to  pay  mto  court 
or  to  distribute  the  fund  among  the  creditors  of  the  baiik, 
whenever  it  shall  amount  to  any  particular  sum,  and  in  this 
way  prevent  an  accumulation  of  assets  in  his  hands  which 
shall  exerted  the  amount  of  his  security.    He  mny  be  requir- 
ed to  report  weekly  or  montlilv  so  as  to  keep  the  chancellor 
constantly  informed  as  to  the  state  of  the  trust  fund.    It  is 
not  necessary,  therefore,  to  insure  the  safety  of  the  fund,  that 
the  security  given  should  be  equal  to  the  aggregale  amoont 
which  will  probably  pass  through  the  hands  of  the  receiver ; 
and  such  a  regulation  I  apprehend  would  have  the  effect  of 
eicluding  iirom  those  appomtments  that  class  of  men  who 
would  be  most  likely  to  execute  the  trust  with  inteUigenoe 
and  fiddity.  The  character  of  the  receiver  as  a  man  ^  bu- 
siness and  integrity,  is  much  more  important  than,  the 
amount  of  the  security  which  he  may  be  required  to  g^e. 
Nor  is  the  rule  contended  for,  that  which  is  geiiecally  adi^ted 
m  relation  to  puUic  officers. 

The  only  lemaming  pouit  relates  to  that  part  of  the  d^ 
eree  which  directe  the. master  to  reoeiTe  no  nomuiatioB  sf 
any  peiscMi  as  reoemr.  who  was  an  officer  or  agent  of  tbe 
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bank  at  the  tinie  it  stopped  |Ntyiiieni»  er  at  aiqr  time  wUM  AT.^A^r, 
ftrix  montlM  pi«f?toii8  thereto. 

'  The  setectkm  of  a  leoeifer  from  the  naines  preeented  to  Butkof  Cd* 
the  chanoeBor  was  a  matter  of  sound  dbcretioti.  It  is  not  ^>«^ 
pretended  that  an  appeal  woidd  fie  from  his  deoidon  upon  Atgyo'tBinV 
the  soljeet ;  most  certainly  not  unless  there  woM  the  most 
sohstantial  objections  to  the  person  named*  The  nlusBl-of 
'the  chancellor  to  appoint  any  particalar  individual  woold«oC 
be  a  ground  for  an  appeal,  and  the  appefiants  can  hardly  he 
said  to  be  aggrieved  by  an  order  which  excludes  their  officers 
from  the  list  of  nominations  to  be  received  by  the  master, 
when,  if  their  names  had  been  received,  it  was  in  the  power 
of  the  chancellor  practically  and  definiiively  to  exclude  them 
from  the  app<jiiUineiJt.  It  was  unnecessary  for  the  chancel- 
lor to  insert  in  his  decree  the  provision  in  question  ;  he  might 
have  left  the  master  unrestricted  in  this  respect,  and  have 
suspended  his  hnal  judgment  upon  the  subject  until  it  be- 
CFime  necefsarv  for  him  to  make  the  appointment ;  but  I 
have  no  hesitation  m  saying  that  the  considerations  stated  in 
the  opinion  of  the  chancellor  have  entirely  satisfied  me  that 
it  would  baTe  been  an  act  of  gross  indiscretion  in  Imn,  undsr 
the  chcumstanoes  of  this  case  as  they  existed  when  the  de- 
cree was  pronounced,  to  have  conferred  the  appointment  of 
'  lecdrer  upon  any  of  the  officers  of  the  bank.  He  observes^ 
^The  officers  of  the  bank  bad  made  no  expose  of  any  of 
their  concerns  to  the  public;  when  called  upon  to  shew 
cause  why  a  leoehrer  should  not  be  appointedi  they  prodih 
ced  no  accounts  nor  gave  any  information  to  the  court  ai 
to  the  amount  of  their  debt,  or  their  means  of  payment* 
They  did  not  even  stato  when,  or  b^  what  means  their  capl" 
tal  of  #1<I9,000  had  been  lost,  so  as  to  enaUe  the  court  to 
^>rm  an  opinion,  whether  it  would  he  right  or  proper  to  eo* 
trust  the  mterest  of  then*  numerous  creditors  to  the  care  or 
management  of  one  of  their  number.  It  was  impossible  to 
ascertain  without  a  long  and  tedious  examination  of  some 
weeks,  or  perhaps  months,  whether  it  might  not  be  the  duty  of 
the  receiver  to  institute  procedings  against  every  officer  of 
the  corporation  under  some  of  the  provisions  of  the  statute 
of  1825.   If  the  property  oi  the  institution  had  been  assigned 
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4h»AiLt%        them  to  pay  favored  creditors,  in  contemplation  ofinsol* 
^^^l*^  vency,  or  after  they  had  stopped  payment,  it  would  be  the 
jJJJ^JfC^  duty  of  the  receiver  to  prosecute  them  for  the  purpc«e  of 
iumbi»     obtainiog  tbt^  amount  for  the  benefit  of  the  creditors  generally ; 
Am^lta^mk  if  they  were  indebted  to  the  institution,  it  niigiii  l)e  necessa- 
ry to  enforce  Uie  collection  of  such  demands  by  suit  ;  and  if 
there  httd  been  any  fraud  or  miamaBagement  of  the  iosiitu- 
tion      which  the  ofHcers  had  made  themselves  ptnonnUr 
lttb)9  to      creditors,  it  would  be  the  duty  of  the  raoMver  to 
ip|V9g|igate  the  subject,  and  expose  the  fraud,  if  aiqr  mML'' 
I  m  fM  ttotlung  to  the  ibroe  of  thoM  ohaenratioBi, 

{ }wv^  not  thought  it  neceaiary  to  diicw  the  ryieition  m 
lo  tliB  ooMrtttuiMMielily  oC  the  Mt  under  which  the  piooeedr 
wgfk »  th»  oeiB  we  untituted*  and  are  oondiMHeiL  The 
flOWellbr  the  aypeUimte  arowod  ithat  the  poi^waeeq^^ 
CeHed  by  bun  Ibr  the  purpoee  of  saving  the  ulterior  lighie  of 
hm  otkM^aad  not  beoau«e  he  deenlod  it  impoftaut  in  the  d»> 
cifliott  oftfab  oaie*  I  ehall  ihntkx^  cooteiit  n^yaelf  whh 
paying,  in  genenl  tevmib  that  u  my  ophiioa  then  k  ■» 
ground  for  queetfaiiweg  the  oonstitiitiQnaKtyaf  tfaeacL 
X  am  for  ti^rmii^  the  decree  of  tho  Qourt  bqloi^. 

The  Chief  Justice  and  Mr.  Justice  Marcy  expressed  their 
concur rtince  m  tiie  opinion  delivered  by  iUr.  Ju&tice  isuTH- 

By  Mr.  Senator  E.  B.  Allen.   In  the  vir  w  I  have  taken 
of  this  case  it  will  be  necessary  to  notice  only  one  of  the  ob- 
jections taken  by  ihf-  appellants,  and  that  is  as  to  the 
ciency  of  the  proof  upon  which  the  order  was  granted. 

What  was  the  proof  before  the  canceilor,  and  what  j)roof 
do^  the  statute  require  ?  By  the  statute  it  is  enacted  that  u|kui 
it4  being  fromd  to  the  court  of  chancery  that  any  incorpQi^ 
(edhankieiiiiQlveiittor  haii  Yiolated  any  of  the  piovlfldoa  ef 
the  act  incorporatii^  atiob  coipipaiiy,  or  of  any  odbr  aflt 
which  shall  be  bindiog  op  fuch  company,  it  sh^  9fi4  iqay  he 
hivirfuliqr  fuphmrt  to  issu^  a^  injunqtiop,  4^  (^td  to  aft 
yeiat  a  imiTer,  dtc  The  material  al^ytHini  id  the  bill  19 
^{iiNiv«4anit  t|iaioiMi^moy  ofttiepompwyi  itp  haYMf  le- 
fiieed  to  ledewi  Ite  Dolea  and  bOIes  havh^  dieeoQtiiiiied  ite 
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teifel«  opeMlioH;  mAlHmg  implied  payment  Md  nog-  ^^^^^^ 
iMled  and  rafinad  to  pay  its  debti.  It  is  obvious  that  the  J^^' 
fat  bnunh  of  tho  ottoney  gBoerd'a  affidavit  Turnifhes  no  BaAk  of  c<v 
proof  of  any  €B0  of  tliBse  &elB.  He  aays  the  aevanl  nwl- 
ter^iotar  as  they  oonoem  faiaowii  aol  aiiddfied,aie  iim  AWf 
of  Ittf  own  knowledge,  bat  the  biO  does  not  shew  that  any 
one  of  then  oooeefos  his  own  act  and  deed ;  in  the  other 
branch  of  the  affidavit  he  says,  so  far  as  they  concern  the 
act  or  deed  of  any  other  person  or  persons,  or  body  corporate^ 
he  believes  the  same  to  be  true.  It  is  a  aaked  belief  only. 
He  does  not  speak  from  personal  knowledge  or  observation 
of  any  of  the  facts.  The  bill  does  not  shew  that  he  posses- 
es  any  knowledf^e  of  the  acts  and  deeds  of  other  persons, 
which  it  is  necessary  to  jn  yve.  The  ground  of  his  behef  was 
hearsay  and  report.  Does  the  afi'uiavit  of  the  comptioller  gO 
far  enoiicrh  to  furnish  the  proof  required  by  the  statute?  It 
is  evident  that  he,  too,  swears  upon  niert;  belief  without  any 
knowledge  of  facts.  He  says  that  tor  ten  days  and  upwards, 
it  has  been,  and  still  is  generally  reported  and  believedt  that 
the  bank  had  stopped  payment,  and  that  the  bank  was  insoU 
vmit  and  unable  to  pay  its  debts.  So  far  he  swears  only  to 
common  report  and  the  belief  of  others.  He  states  forthert 
that  he  has  no  doubt  the  bank  is  insolvent  and  unable  to  pay 
its  debts,  and  that  it  has  for  ten  days  and  upwards  refused 
and  still  does  refiae  to  red«em  its  bills,  deo.  All,  these  affi* 
davits  amount  to  is,  that  the  witnesses  fidiy  bettsve,  from 
iMTsay  and  c^Nnmon  report,  that  the  bank  h  insolvent,  has 
nlbsed  to  redeem  its  notes  and  b3k^  and  has  disoonlinued 
banking  operations.  Could  not  any  witness  witldn  ths  faeai^ 
bg' of  those  reports  have  made  the  same  affidavits  f  Amuh 
helief  of  afisst,  be  it  ever  so  confident,  does  not  make  him  a 
kgal  witnam  oifthe  fibct  any  more  than  if  he  had  never  henid 
of  it  We  may  all  believe  th»  bank  is  inolvsnt ;  but  wheth- 
er we  do  or  not,  is  not  the  question.  Has  it  been  legally 
and  judicially  proved  within  ihc  meaning  of  the  statute? 

It  was  said  on  the  argument  that  no  objection  was  made 
to  the  appuiniment  of  a  receiver.  How  are  we  to  know 
that  ?  We  must  take  the  facts  as  they  appeal  in  the  case^ 

Vol.  hi.  76 
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Dec.  1839.  appellanu.  TheiB  i4  no  dvUhnee  of  anf  admiMioiiB.  Tberd 
S^^^'^Tco.  ^  nothtdg  b  the  Oiie  to  eootradiel  lh»  iu|>pMiti6ii  thfet  the 

AttyGMd.  Ae  oidttr*  f  to  obdiidellor  In  giviii;  lai  nMoni  the  d^^ 
era  nys,  no  caute  was  shewA  to  ioddce  the  court  to  b»> 
fiefO  that  the  haul  Hm  ahke  to  pay  its  dehtii  ««!  bo  inlar- 
itAtkfn  WBi  to  niafkm  toils  odDoam  UpQiilhe» 
leooe  of  Ihe  appellanls  he  hcrfde  tfaa  affidavito  to  be  jw^bm/i- 

evidence  of  imbiHty  or  ineohvliey.  He oikeme* 
the  bank  had  itopped  paymeaft  was  not  oonehuiva  arideaae 
of  its  inability  to  pay  its  dobts,  bat  it  was  at  least  ptimmfaek 
evid(  ncc  of  such  inability  or  iosolvency."  Before  this  con- 
elusion  can  he  drawn,  I  would  ask,  how  is  it  proved  that  llie 
bank  had  stopped  payment  ?  The  stopping  of  payment  is  sup- 
Jx^rtod  liy  no  stronger  proof  than  tho  fact  of  insolvency.  If 
the  tact  of  slopping  payment  for  ten  days  and  upwards  had 
been  proved  by  legal  and  sufficient  evidence,  I  grant  it  would 
.have  he^n  prima  facie  evidence  of  insolvency. 

It  was  also  said  on  the  argument  that  it  would  in  most  ed- 
ges be  very  difficiilt  to  prove  the  insolvency  of  a  bank  except 
you  couid  make  its  officers  witnesses,  and  that  inferior  evi- 
denoe  should  therefore  be  receive ;  and  if  the  bank  wei^ 
hot  insohrent  the  officers  had  it  in  their  power  to  shew  iL  I 
thon^lht  there  was  force  in  the  argument  \  hat  on  reflection 
it  seems  dear  that  the  teetinoBf  of  KritiMleni  who  kaaw  Urn 
tod  that  the  bank  bad  stopped  paymaat»  or  doae  any  act 
tohick -would  be  a  whrtkmof  its  chaitor,  ootid  be  obtoiftad 
wilWNit  diffienlty.  Caa  it  be  latiovaiy  pratondad  that  ipia-  ^ 
aiMBBi  hould  not  hava  been  oblaiaBd  hi  tha  aejghheriiitod'  ef  ' 
1km  baak^  who  knetr  that  tho  oooiyaay  had  ratoe6d  to  to> 
dean  ifadr  UIHor  to  paythev  daUenxr  had  dtototiftid 
toriir  faaakftiir  onafiideiiat 

Theioi9ooliontothe]MKiorii,lltotilisto6N^  of 
toe  witoiMea^  loaokled  upon  heaiaa(y  had  lapaati^  Iii  ooo^li 
af  .kMrtUs  hiadof  evidmaiiadnMtled  onty  in  oaeee  of  ae^ 
oesiil|r.  That  there  ak«  cases  where  a  party  has  been  per- 
mitted to  sWear  to  his  information  and  belief,  and  the  adverse 
party,  who  alone  couid  swear  posiUvely,  caiied  on  to  auswer, 
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viin  Mt  W  AuM.  TlieftrB  eMf.  I  befim,  vfamilie  ax^bant, 

Mlimyt  W cMaUbbed  willioat  Km  admMon;  or  whwrnMiy  Bk^T^T^G^ 
voiiid  be  prodDOtlve  of  mjury  if  nidi  evufe^ee  wmnoi  Hi*  ^^^^ 
oHttod.  Biit  the  ^Mdonlm«iiwliifNllw 
may  not  in  •ome  eaaei  bo  admtUied,  hut  wHotlMr  k  »  t«t|| 

proof  as  the  statute  reguires.  The  proceedings  undor  it  are 
rigorous  and  summary.  The  order  for  the  appointment  of 
a  receiver  arnouats  to  a  judgment  of  forfeiture  against  the 
cotupny ;  all  their  important  rights  and  privileges  granted 
by  their  act  of  corporation  are  suspended  or  entirely  takea 
away.  I»  will  uot  be  a  satisiactory  answer  to  say  that  the 
company  may  prevent  the  forieitnrc  by  disproving  the  facta 
set  up  in  the  bill,  for  the  same  proof  is  rec] aired  before  the 
injnnrtinn  can  issue  :  and  if  that  can  be  issued  upon  rumor 
and  rf  ports,  the  mischief  the  legislature  intended  to  guar4 
against,  by  requiring  fuli  and  competent  proof,  would  be  pro- 
duced. The  reputation  of  any  bank  in  the  state  might  be 
ruined,  though  perfectly  solvent,  and  the  bill  holders  subject- 
ed  to  serious  losses  in  the  depreciation  of  the  bank  paperp 
if  an  injunction  can  be  issued  upon  auch  slight  evidence.  I 
cannot  beliefe  that  the  legidature  intended  to  give  to 
court  of  chancery  power  to  ime  the  injuncCioD  upon  an  «« 
porfe  application,  and  pronounce  a  final  judgment  of  ooalflt 
^vitfioot  ie;gal  and  iuflietent  proof  A  diflemit  comteiietioB 
voidd  fleeoi  ineonriatent  with  the  plain  laqgnage  of  the  aett 
ft  8a3ra,  upon  tti  beiqgjnmtf  to  court  that  eneh  compif* 
ny  is  iniahaU^  or  that  it  haa  violated  any  of  the  pravkieoi^ 
dkc  it  ahall  and  nay  be  bwAd,  d^ 

Our  sapreme  court  Imvo  decided  fai  aerenl  cases,  tel 
where  a  statute  reqnifes  proof  be  nmde'liefem  a  proeee(t> 
faig  can  be  had,  it  means  l^fol  proof  and  4»t  juAdietSen 
to  issue  process  conld  not  be  dMained  without  It  {finmk 
T.  Minckmian, 9  Johns.  R.  7&  Van  Steenbergh  Jferix,  10U» 
167.    Vofburgk  V.  Welch,  11  id.  fliis  qcestion  cane 

directly  before  chancellor  Sanford,  in  the  case  of  the  AUor* 
neif  General  v.  The  Bank  of  Chenango,  (1  Hopkins*  Ch.  R. 
596.)  That  was  an  application  for  an  injunction  against 
the  bank  and  for  the  appoiataiem  of  a  rscetrer.  A  simiiar  ai^ 
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iOMAwt,  idttvHms  lOMle  by  the  nXtiomj  gtoenL  The  ehaacdlor 
relttsed  the  injunelioii  upon  *  the  iimaffieiency  of  ihe  yrooH 

B^T^^P^^  Hit  MfloniDg  appeals  to  me  concHtfim  He  obeefresi  ihet 
)H>M»     oonite  of  law  do  not  pronounoe  euch  a  judgment  as  the  elaW 

Au'7  GeaenL  veqiiifee  iintd  a  ftranl  and  M  iovestigatioD  of  the  oame 
has  taken  place.  That  before  an  injunction  oan-  ime,  the 
court  must  determine  that  the  bank  is  insolvent,  or  has  vio- 
lated some  provision  of  law ;  that  the  proof  to  be  used  in  sup- 
port of  the  fipplication  for  an  injunction  may  be  taken  sum- 
marily;  but  lliat  all  proof  in  courts  of  justice'  is  subject  to  the 
established  rules  of  law  and  reason  concertiini:'  evidence. 

I  am  of  opinion  the  decree  of  the  chancellor  for  the  ap- 
pointment of  a  receiver  oucfht  to  he  reversed.  There  being 
no  app  al  from  the  injunction,  that  will  not  be  affected  by 
our  decision  here,  and  liic  attorney  general  will  only  he  re- 
quired to  produce  further  evidence  of  the  insolvency  of  the 
bank  or  a  violation  of  some  provision  of  iaw,  to  entitle  him 
to  aak  for  the  appointment  of  a  receifer. 

,  By  Mr.  Senator  8.  Allev.    It  has  appeared  to  me  that 

there  was  force  in  the  observation  made  by  ihe  counsel  for  the 
appellants,  tliat  the  charter  granting  a  bank  was,  in  effect,  a 
contract  entered  into  between  the  ie;gisiature  and  the  cor- 
poration. 

Several  instances  might  be  cited,  where  one  of  the*  condi- 
tions to  be  performed  by  a  corporotion  for  banking  purposes 
was,  that  they  should  pay  to  the  treasurer  of  this  statet  with- 
al a  limited  period  from  the  paaaage  of  the  act,  a  specific 
sum  of  money ;  and  that  the  covporatioa  should  ban  to  the 
•taley  when  by  law  requized,  a  designated  amount  at  an  in- 
terest, one  or  two  per  cent  below  the  legal  rate.  These  or 
funilar  provisions  will  be  found  in  the  charter  of  the  Bank  of 
AmerioB,  the  City  Bank,  and  the  Mechaoicif  Bank  of  the 
oity  of  New-York.  Now  if  certain  chartered  privileges  have 
been  gnuiled  by  the  legpslature  on  the  condition  that  the 
oorporati^  perform  some  speci^c  act  withm  a  given  tm 
fod  the  bank  perform  on  thehr  part  all  the  requurementi  tf 
the  charter  or  aigreement,  is  it  competent  for  the  Icgislatnm 
to  impose  rsstiictkms  on  the  company  incompatible  with  ths 
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original  compact  f  In  the  cue  of  fFoSerV.  Bttttom,  aa  <al8d  auamvi 
In  Bigelow^  Digest,  page  181,  it  was  held  that  rights  legally  I^l**- 
vested  In  a  corporation  cannot  be  controlled  or  destroyed  by  iu«w 

any  subscqurnt  statute,  unless  a  power  fur  that  purpose  be  re- 

served  to  the  legislature  in  the  act  of  incorporation.  AxtjGmmL 

This  question,  however,  so  far  as  it  relates  to  the  Bank  of 
Columbia,  appears  to  be  put  at  rest  bv  tho  decision  in  the 
case  of  Slet  v.  Bloom,  (1  Johns.  Dig.  418,)  where  it  was  held, 
if  a  corporation  suffer  acts  to  be  done  which  destroy  the  end 
and  object  for  which  it  was  insiitutcd.  it  is  equivalent  to  a  sur- 
render of  us  rights;  and  the  Bank  of  Columbia,  having  sus- 
pended its  business  and  refused  to  redeem  its  notes  or  to  pay 
its  debts,  (the  end  and  object  for  wiiicJi  it  was  created,)  is,  m 
tfais  respect,  destroyed  and  the  corpration  must  be  consid- 
ered  as  having  sunendered  its  chartered  rights.  The  fad 
that  the  bank  had  oeaasd  to  pay  its  notes,  was  in  my  optnioii, 
■ufficieiHly  notorious  to  authorise  the  information  filed  by  the 
attorney  general,  and  the  proceedings  had  thereon  by  the 
chancellor. 

A  pobt  insisted  on  by  the  oounsol  for  the  appellants  "Wbm, 
that  it  was  not  the  province  of  ihe  chftnoellor  to  appoint  the 
receiver,  but  that  he  ooghtto  be  appointed  by  the  master. 
In  the  case  ofVerplank  v.  Comes,  (1  Johns*  Dig.  87,)  it  was 
held  that  the  appointing  of  a  receiver  rests  in  the  sound  di^ 
eretiOQof  the  court  It  is  also  said  in  8  P.  Wms.  870,  that 
a  receiver  is  the  hand  of  the  court  If,  then,  the  appointment 
is  atthe  discretion  of  the  court,  the  receiver  must  be  the  offi- 
cer of  the  court,  and  consequently  cannot  be  appointed  except 
by  the  court  or  its  direction. 

■  The  office  of  receiver  is  one  of  high  trust,  and  as  the  man- 
ner of  executing  that  trust,  in  the  event  of  a  charge  of  fraud  . 
or  improper  acts,  may  be  brought  under  the  review  of  the 
master  by  direction  of  the  court,  it  would  seem  both  reasona- 
ble and  proper  that  the  appointment  should  not  rest  with  the  . 
master,  but  wiili  the  court. 

As  to  the  objection  that  the  security  directed  by  the  chan- 
cellor is  insufficient,  I  have  only  to  observe  that  this  is  a 
natter  which  must  of  necessity  be  ieA:  to  the  sound  discre* 
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MUBMn,  iSmi  of  the  idiuiccilart  vbo,  m  dwBindfcig  10011117,  must  bo 
D<^  itm   gaidedby  tbemtoraofthetniittatidtliecfamct^ 

BukSc^  ii^ofthepeviOiitU  wtll  wthewmiQnttobeeatml^ 
^'"^       Tl»  diiectioii  I0  die  mster  to  leoeifse  no  aoouaatkm  of 

iMP^  OiofiA  snoffioer  or  agcut  of  tlie  book,  ma,  in  my  jodgfinent,  a  mf 
proper  MtrioCioik  The  peraoos  legally  disqualified  from  be* 
Iqg  appoimed  raeehmi  ere  (as  perHoffinan'i  ChenoeEy,  156^) 
tlrasteee.  sofioitore  in  the  Qftuse ;  eod  mi  the  opnuMi  of  an 
English  chancellor,  all  professional  persons  are  improper. 
The  directors  and  officers  of  a  corporation  are  the  trustees  of 
those  iiiterestcd  in  the  properly  ;  and  it  would  be  improper, 
therefore,  even  if  there  was  no  legal  objection  in  the  way,  to 
appoint  eilher  of  the  oiricers  of  a  corporaiion,  situated  as  the 
Bank  of  ( 'Oluinliia  is, a  receiver;  as  it  might  be  the  case, that 
under  the  directioa  of  tliis  very  person,  ihc  inability  of  the  in- 
•  stitution  to  pay  its  debts  may  have  occurred.  The  directors 
and  officers  are  interested  parlies,  and  may  be,  as  is  freqiieiuly 
the  case,  deeply  ijidcbted  to  the  bank  ;  and  a  person  thus  sit- 
uated, in  no  event  ought  to  be  placed  in  an  office  where  his 
private  interest  may,  if  only  by  possibility,  induce  him  to  act 
la  a  manner  iocompatiUe  with  the  general  interest  of  all  oon< 
oened. 

Thete  leeme  to  be  some  reason  too  for  excluding  profession* 
al  men  at  receivers ;  not  that  they  would  perform  the  dutiei 
*  of  the  office  with  less  integrity  and  uprightness  than  others, 

but  because  in  cojlectii:^  the  debti  of  amonied  institution  and 
dbpoaii^  of  its  property;  a  more  perfect  knowledge  of  aocxHinte 
tad  eitended  ^formation  of  the  respooBbitity  and  ituiding  of 
the  mercantile  and  trading  part  of  the  ooounwuty  is  neoesseij 
Iban  what  is  generally  posiessed  by  proftssionel  mens  andas 
iheremustin  aU  these  esses  be  mora  or  less  suits  mstimted 
ht  the  recovery  of  Ihe  debts  due  the  corporation,  it  may  be  a 
fneetkm  also  whether  indnoements  would  not  be  held  out  toa 
man  thns  GbefmntaaoBd  to  inerease  these  mits  unaeqesaarilyi 
and  by  that  means  incur  expense  ii^qrious  to  the  Qreditors  ef 
the  institution. 

I  am,  however,  in  favor  of  affirming  the  decretal  order  of 
the  chaooeUor,  and  of  dismissing  the  appeal  with  co^i^ 


By  Mr.  Senator  Bfeiitbiv.  lik  dutcMliv  Ae  question^  ii^^ 
sing  in  thb  cauae,  it  Mmi  ph>per  to  ettitaine  IheMi  ift  tH^       tvr  leW. 
der  they  present  tbemselyes  upon  a  botandtedon  df  the  fiieCi  ^^^fGo. 
and  die  grounds  assumed  upon  the  argument  The  proprte-  ImbUiu 
ty  of  diis  arrangement  will  be  obvious  wheh  we  considei^  Ulttt  j^^.^  G«iiez»L 
either  of  two  of  the  quesfioh*  {nresented  Upbn  the  Eigufttetti 
by  the  appellant^  cooosel,  if  sustamed,  go  to  the  very  foun- 
dation of  the  whole  ifiatter  here ;  one  m  tbi  shape  of  ah  ob>* 
jection  to  the  jurisdiction  fat  the  incompetency  of  the  proof^ 
and  the  other  to  the  constitutionality  of  the  law  upon  whi6h 
this  proceeding  is  founded,  or  in  virtue  of  which  this  cause  » 
was  originally  instituted  in  the  court  of  chancery. 

At  common  law,  chancery  had  no  jurisdiction  oVei*  thd 
subject  matter  of  this  controversy  to  proceed  in  this  manner ; 
it  is  given  by  statute,  (Sess.  Laws  of  1825,  ch,  325,)  and  un- 
less the  incipient  proceedings  conlbrm  substantially  to  the  re- 
quisitions  of  the  act,  and  unless  a  case  contemplated  by  the 
legislature  eTist?;,  chancery  can  neither  take  cognizance  of 
the  matter  nor  proceed  in  the  cause.  The  attorney  general 
is  bound,  by  his  oath  of  office,  to  institute  proceedings  of  this 
nature  whenever  a  case  arises  within  the  statute.  The  17th 
section  of  the  act  provides  that  the  attorney  general  shall  in- 
stitute proceedings  whenever  any  incorpotated  bank  is  insol- 
vent and  unable  to  pay  its  debts,  or  has  violated,  6cc* ;  aild 
idso,  it  shall  be  lawful  for  any  creditor  of  any  ^uch  company 
to  apply  by  petition  to  the  court  of  chaUcety,  setting  forth  ibA 
^CS  and  circumstances  of  the  case^  sSA  upon  Us  being  proth 
ed  to  such  court  that  such  company  is  fAsofasnt,  or  tbiit  it  has 
violated,  &c.  the  court  shall  issue  an  iiyunctioli  to  iKMftdny 
kt.  The  statute  further  authorises  And  duects  the  appoSnt^ 
ment  of  a  receiver.  It  appters,  theo»  tfaiit  this  summary 
proceedfo^  may  be  bid  #hai  the  iftstitufioh  is  lilsolvtot*  or 
has  violated  its  act  of  incofphration  withoitt  fOSoltehby/ 

The  ftets  and  circnmstendes  necessity  to  bd  set  forth  iuid 
establidied  in  the  one  isase  are  simple  and  direct,  and,  in 
most  Distances,  the  estaUishnient  of  the  of  utobllrency  is 
enough,  while  in  tfie  otlier,  where  th6  t>rooeeding  might  in> 
volve  an  enquiry  into  the  various  and  complex  acts  ami 
transactions  cS  the  officers  of  the  bank  t6  prove  t  techliicai 
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^diBAJitp  violation,  or  a  direct  and  positive  mis-user,  might  well  lead 
l>ea.lni.   to  an  examination  into  long  and  intricate  details  of  facts  and 

BaTiTorro-  circumstaiices ;  and  in  order  to  get  at  the  prouf  mh.I  lay  tlx:- 
lumbia      foundation  for  its  admission,  it  would  be  necessary  Uj  sjx  riiV 

AW^ fjimwl  ^  circumstances  in  the  petition,  or  state  and  charge  ihem 
10  the  bill,  and  m  liie  event  of  proving  or  making  out  a  case 
for  the  interference  of  the  court  of  chancery«  a  perpetual  ii^ 
junction  would,  in  most  instances,  follow. 

In  givmg  a  construction  to  this  statute  which  is  supposed 
to  be  fair  and  reasonable,  a  construction  corresponding  with 
the  intent  of  the  legislature,  it  may  not  be  unimportant  to  en- 
quire into  the  character,  duties  and  practices  of  banking  in- 
■titutioDfl.  Anterior  to  the  restraining  act^  so  called,  every 
citizen  or  association  of  citizens  liad  the  right  of  banking,  as 
the  term  is  now  understood.  From  motives  of  policy,  (and 
^blic  protection  was  undoubtedly  the  basis,)  the  legislature 
thought  proper  to  abridge  that  light*  and  banking  is  now  a 
franchise  to  be  exercised  only  by  special  grant  of  the  legisla- 
tOTB  i  and  the  note  or  bill  of  an  incorporated  bank  in  good 
standing,  and  possessing  public  confidence,  has  long  been 
considered  the  repreaentatiye  of  the  current  coin  of  the  coun- 
try. The  pledge  to  the  public  under  this  legislative  grant  is, 
tint  the  bank  will  pay  its  depositors  all  sums  due  them  on  de- 
mand at  theb*  counter,  and  redeem  their  notes  and  bills  in 
specie  or  current  funds  whenever  presented  for  payment  at 
the  usual  hours  of  bankii^  business.  Such,  no  doubly  is 
now  the  practice  and  mode  of  doing  business,  and  was  at  the 
time  the  above  statute  was  enacted,  with  all  soond  and  sol- 
vent banks :  a  different  course  would  create  distrust  and  fears 
in  respect  to  the  solvency  of  the  mstitiuion,  cause  embaiTass- 
ment  and  incouvenience,  and  the  individuals  of  the  comuiu- 
nity  would  suffer  loss  in  consequence  of  the  dej>reciation  of 
its  bills  in  the  money  market.  The  act  of  1825  is  remedial; 
it  profeses  to  regulate  monied  corporations  in  certain  of 
their  acts,  provides  for  the  more  speedy  collection  of  debts 
owing  by  them,  but  intiicts  no  penalty.  What,  then,  is  the 
insolvency  mentioned  in  the  statute,  and  within  the  contem- 
plation of  the  legislature  ?  Is  it  an  utter  and  entire  destruc- 
tion, subversion  and  loss  of  the  whole  or  of  a  part  of  the 
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iumlg  of  the  imdrntion,  and  must  the  fiust  be  proved ;  or  is  it   alb  anv, 

a  fenerd  uwbility  to  meet  en^^ageroents  and  mal»  payments 

by  a  redemption  of  the  bilis  and  notes  of  the  bank  in  the  usu-  Bank  of  Co. 

aland  accostomed  manner?  It  seems  the  court  of  ehanoery 

in  Bnghind  have  applied  the  latter  rale  in  giving  a  oonstmc*  Atty  Genemi. 

lion  to  the  bankrupt  law  in  that  country. 

The  question  of  intent  is  properly  deducible  from  existir^ 
evils,  and  it  cannot  be  a  very  grave  proposition  here  whether 
the  legislature  intended  to  protect  the  debtor  and  not  the 
creditor,  since  ilu  y  have  directed  the  law  officer  of  the  state 
to  interpose  in  all  cases. 

When  a  monied  corporation  neglects  or  refuses  for  ten 
days  find  mrtre  to  rctjoomits  notes  and  bills  pRyahIc  at  its 
counter,  in  the  absence  of  all  proof  explalnin:^  the  transac- 
tion, to  what  cause  shall  such  an  aci  hi-  attributable?  Shall 
We  say  the  hnnk  i??  perfectly  solvent,  and  able  to  pay  its  d<^bts 
and  redeem  its  bills  in  circulation?  The  law  raises  a  dilT^  rent 
presumption.  A  strong  legal  presumption  of  inability  or  in- 
solvency arises  from  the  fact  of  neglect  or  refusal  to  pay  in  all 
cases  like  the  present.  The  establlshroent  of  this  fact  of  neg- 
lect or  refusal  would  seem  to  be  eiKiQgh.  The  proof  relied 
'  upon  in  this  case  is  the  information,  which  is  sworn  to  in  the 
nsuallbrmof  injunction  bills,  and  thn  affidavit  subsequently 
sworn  to  by  the  financial  officer  of  the  state»  both  of  which 
irere  served  upon  the  appellants.  This  is  yruumptive  m- 
dMce  of  insolvency,  and  sufficient,  I  apprehend,  to  call  upon 
the  appellants  to  deny  it,  or  give  some  explanation  of  their 
conduct  in  respect  to  the  fiicts  stated.  Instead  of  doing  so^ 
they  are  entirely  silent  upon  the  subject,  and  the  ne^ect  to 
tig^peal  from  the  order  allowing  the  injunction  may  propeify 
be  deemed  an  admission  that  the  evidence  is  sufficient  to  sus> 
tain  it  tmtil  the  answer  comes  in. 

In  the  constitution  of  the  United  States,  (art  1,  see.  \0t 
•  subdivision  n,)  certain  powers  are  forbidden  to  the  states  hr 
dividually.  Ko  state  shall  pess  any  law  impahring  the  oh> 
ligation  of  contracts,**  is  the  declaration  of  the  supreme  law  ; 
and  it  is  well  settled  that  a  legislative  grant,  an  act  of  incor- 
poration, is  a  amtract  within  this  prohibitory  clause,  and  this 
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AXMAWft  eoortareiiotiiow  pmatfedto  doolttlie  iHmIm  or  poBef 
^^^^   oTtUf  oonitnttttOB.  The  appdIaiiU  claim  eertm  liberties 

mnkof  09k  prinl^ges  and  ifrancbbes  b3r  an  aoc or  aetsof  tfaalegMatme^ 
and  imiit  that  the  act  nf  iai}0,di*  »«,  li  wmlitiitiMNl 

My  CmhL  and  void.  In  what  leipQOt,  fftieD  doea  tfaii  aet,  and  partie» 
larly  the  17th  aectioiib  ianpair  (he  validity  of  the  grant  to  the 
appeltantat  Does  it  profen  U>  alter,  modiiy  or  take  awa^f 
aajr  vaited  rightf  Certainljr  not,  any  ftother  thai  lopio» 
^e  oertam  peculiar  and  effieient  remediee  i^k»  the  happeo- 
log  of  certain  contingencies  ;  and  these  remedies  are  appli- 
cable to  all  banking  institutiom  of  the  state  created  under  itt 
authority  :  but  so  long  us  the  conditions  of  the  grant  arc  per- 
formed on  the  part  of  the  grantees  or  corporators,  so  long 
they  remain  anmoleated  by  any  proceeeding  nnder  this 
fection. 

It  is  iK>l  preleoded  by  the  appellaiita  that  they  by  their 
grant  have  a  riglit  to  refuse  payment  of  their  notes  or  h\\\s 
when  presented  at  then*  bamk.  The  provi«?ion  comphiincd  of 
is  concisely  this:  If  a  banking  rorpn  ration  violate  the  con- 
ditions of  itsclrartcr,  or  become  insolvent  withool  any  other 
art  of  misnser,  then  certnin  proceedinn^s  mnv  be  instituted 
for  the  purpfjse  of  aunuHing  the  irraiit,  or  of  preservincr a 
remnant  of  his  property  and  eficcts  for  the  creditors  of  the 
corporation.  A  change  or  modification  of  the  kw  author- 
izing the  commencement  and  prosecotion  of  suits  to  judg* 
ment,  ai  a  penioalar  way,  KnitiiiDg  the  time  within  which  ao- 
tioiie  may  be  conuDeneed  for  preserving  property  irom  waata 
ordestnieti<ttli  and  tnrariBg  a  felthful  application  of  the  |io» 
ceedatothe  pnrpoeei  Jadeiidedt  invoire  no  Tioktion  of  a  grant 
er  oontract  The  aet  nwt  be  diiect  and  speoific  in  ita  oh* 
jBCtpoialediiiitadelaSiiaiid  m«i^  he  abaohrte.  and  poiilivi^ 
Dot  dependii^  upon  a  contJqf^i^*  Tkfm  i^  I  appraheady 
a  maiked  diflereiioe  between  the  preeeat  aodeae 
whidi  shoold  authoriae  and  dpaot  the  altoraey  geoeral  m 
any  erent,  to  He  Ida  Inlbvmation  aod  proem  an  injanelMft 
againat  an  or  any  of  the  banking  inetltatioos  m  the  alate,  anl 
bythiaBa^aoft  put  apentira  atop  to  their  pocaadBqg  in  bi^ 
dam  nte  lhair  aala  of  iwNirpoga^  Ai%l|ilinaywt 
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beyond  the  pawar  of  rdfuHption  in  the  wQ/wwAfit  mkctity,   alb  ant, 
but  the  power  to,  frovide  a  remedy  to .  compel  •  compUanoe 
with  4he  cooditioiM  of  the  grant,  it  is  presumed,  always  re-  j^^^^^^q^ 
mains.   The  remedies  must  alwaya  bo  withia  thd  oottHol  inUs 
of  tbe  legislative  bfaneh  of  the  government,  subject  to  alter-  jMjGm&nt 
atiott,  awdmoat  and  modififtatw^    The  appeliams,  by 
iMr  act  of  iaoorponliofl»  beraiUfl  poMBipd  of  eertun  tights 
and  fiaiiobtaei^  ml  teia  aecenafj  to  be  enmiMfatedt  whidi 
caaaot  be  altsied,  modiflad  or  rapaided  while  the  grant  ex- 
ists, wttho«  thoir  ooMeiit    Th«y  oootiiiiied  in  the  eajoy* 
msQt  of  them  for  a  long  aeries  of  yea]a»  and  more  than  four 
yean  after  the  passage  of  the  aetof  Ittlft.  Does  this  act 
take  away  any  vested  riglrt  t  Does  it  compel  the  perfonah  . 
anoe  of  any  act  or  duty  not  obligatory  upon  them  by  the 
veryienas  of  the  orig  aal  grant!  A  wasie,  submrioo  aaA 
daslruotfonof  the  fhnds  and  captlsl  of  the  bank,  power  to  re- 
fbse  payment  of  debts,  and  redemption  of  notes  or  bifls  wlien 
pieeented  for  payment,  and  a  right  to  become  insolvent,  are 
not  presumed  to  be  any  part  of  the  liberties,  privil^es  and 
iraachises  usually  granted  to  banking  institutions.    The  17th 
section  of  the  act  provides  summary  proceedings  in  cases 
only  wlicre  corporations  have  violated  the  conditions  of  the 
grant.    The  alleged  violations  must  be  proved  in  the  due 
course  oi  judicial  investigation ;  judgment  without  prooi  is  not 
authorized  or  required. 

In  cases  of  insolvency,  the  court  of  chancery  is  clothed 
witli  power  to  interpose,  to  stop  further  malversations,  and 
legal  Irauds,  and  possess  itself  of  the  residue  of  the  properly  of 
the  corporation,  in  order  to  secure  an  equitable  distribution  of 
it  among  those  by  law  entitled  to  it  In  this  case  the  court 
of  chancery,  it  is  believed,  is  compelling  the  performance  of  a 
duty  obiignlory  opon  theappeUaats  by  their  act  of  inoarpoim- 

Btkag  well  satisfied  of  tfa»<M>rrbetn«88  of  these  viewi»  I  da 
not  see  how  this  act  can  be  pronounced  invalid  by  meon  «i 
the  constitotieoal  provisimi  oif  forbidden  powers. 

The  other  questkMill  pneesaied  ftr  the  ooosidsnliQiioC  thia 
ee«rt*  raised  l^Ao  cpflittlat^  eooasA  appear  to  om  to  bfi 
of  Isgpl  cUeeretioB  aitirelyi  and  alfhoogh  quettioiii  porely 
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ALBANY,  of  this  nature  mny  be  presented  to  this  court  fonts  decision 
l>ee.  loOS.  jyj^  judgment,  1  think  it  should  appear  clearly  that  some* 
^yC^  tbii^  has  been  done  contrary  to  equity  and  good  con*' 
^B^i*  lOioBoe,"  before  tbk  ooori  will  undertake  to  interfere  and  w 
jkftfQmitA  ^  decuioo  ol  a  subordinate  tribunal.  Upon  tlMM 
pnociplity  it  is  not  perceived  wherein  the  court  of  chanoory 
erred  rQi|»cling  the  appointroent  of  a  iioaifer*  The  rhm' 
odlor  has  a  perfect  right  to  do  w^t  be  can  direct  othtn  ifit 
perform  in  hititatd,  unless  he  be  cOfttroUod  illative  an- 
tliority.  Tim  reoeivar  u  «i  all  timiBl  aufajoct  to  ikm  ^UioctMB 
and  oontfol  of  the  court,  and  may  be  ramoTodat  any  tioMb 
It  mjgbtba  ooovaiiieat  to  pwtiasi  in  muy  inataneea,  to  hava 
tbs  oj^nion  of  tba  obaneellor  unoanunittadt  on  tbe  agpomft* 
DMOt  of  a  noBAW  or  the  allowanoe  of  an  iqjiinelMKi.  Thia 
oonveniOBoa  eannot  ia  the  least  afict  the  powers  of  the 
oourt.  Them  are  no  feots  in  the  eeee^tbewing  the  prohaUa 
amount  to  oome  into  Ibe  handi  of  the  laoeivar.  Twenty 
thnmnd  doUaia  nwy  be  the  Aill  extent  of  the  availaUe  iiinda 
of  the  benk ;  bnteven  if  th^  were  mtioh  leiigBr,  there  oouid 
be  no  waste  or  di? etnon  of  them  beyond  the  amount  of  the 
security,  without  tbe  connivance  of  the  ohanceUor,  which  is 
not  to  be  presumed. 

Upon  the  last,  jjoint,  I  ain  also  sat i^^ Tied  that  ihe  chan- 
cellor exereit.eii  a  sound  legal  diicnnioii  \n  tlirecting  the  mas' 
ter  not  to  receive  the  "nomiiiation  of  any  }>erson  as  receiv- 
er who  was  an  officer  or  agent  of  the  bank  at  the  time  ii  stop- 
ped paymeat,  or  at  any  time  witliin  six  months  previous 
thereto,"  The  proofs  on  ific  part  of  the  respondent  are 
■  deenietl  suiricient  to  raise  a  legal  presumption  of  insolvency. 
T}:ie.se  iacts  are  not  denied,  and  there  is  no  attempt  to  ex- 
plain why  the  bank  had  assumed  the  position  of  refusing  to 
redeem  its  bills  and  pay  its  debts.  The  chancellor  consid- 
ered it  his  duty  to  place  the  remaining  funds  of  the  bank  in 
the  hands  of  some  individual  wiio  atood  indifiereot  between 
thedebdw  and  cieditor.  Ceeee  might  arise  in  which  there 
would  be  no  necessity  of  giviiig  iueh  directioa.  I  am  of  the 
epnioo  that  the  aheaceUor  gave  iffoper  diieetiMis  in  this  re- 
.  ipect,aadamof  ofttioiithaitho  Qite  onghitoha  affinnni 
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By  Mr.  Seoslor  Matnasd.   One  of  the  poiaU  presented  albavt* 
for  decision  in  this  court  is,  "  that  the  chancellor  had  before  ^^J^J^^ 
him  DO  legal  or  sufficient  endenee  of  the  insolvency  of  Ike  Bank  of 
corporation  or  of  their  trioliCkui  of  any  law  to  justify  hiaoHF  • 
king  any  order  for  the  appoiUmaal  of  a  leceiver."  jaUf  < 

The  only  d^tbn  ag^ait  tbo  corpontkm  k  UmI  of  in- 
wtiwmu^f  nA  tlia  ^Mtion  n,  wia  tbm  twIMant  iifiteee  ^ 
ihai  fret  fHwantod  to  the  dnnoenort 

Ml  the  powera  poawod  by  the  ohaaoallor  overlfe  Mi^ 
jeoi  nMMer  enbreoed  to  the  mfiMnnalioQ  am  coi6ived  by 
theetatnle;  theie  muat  thenlbve  be  a  itriot  wad  fall  eompSp 
aaoe  with  Ua  veqimnMBta.  The  17th  eeetioii  of  the  oot» 
tir  praaenfaiag  the  mode  of  appfieafka,  providea*  ''fAatt^e* 
ICa  hmngpmml  tluU  facfc  eogpongtfwi  tf  nuafa—l,*  the  elia»> 
oaUor  ahatt  iaane  an  iigiiiielioii  and  appdnt  a  lecehpw;^  No 
kind  or  quantity  of  owdanee  ia  preacribad.  Then  ia  nothing 
in  the  act  to  radooe  the  opinion  that  any  relaxation  in  the 
rul^  of  evidence  or  diminution  of  quantity  to  constitute  proof 
was  authorized  or  contemplated.  The  magnitude  of  the 
powers  conferred  by  the  statute,  the  consequences  that  must 
result  from  their  exercise  to  the  corpoi-ation  cliarged  with  de« 
linquencies,  and  to  the  numerous  iiidividLuds  interested  there- 
in as  stockholders,  creditors  and  debtors,  lorhid  the  suppo- 
sition that  any  such  change  was  intended.  Tiie  object  of  the 
statute  was  to  prevent,  mitigate,  or  remedy  great  evils.  It  is 
peremptory  in  its  provisions,  and  upon  proof  of  the  fact,  al- 
lows to  the  chancellor  no  discretion,  but  requires  the  exor- 
cise of  the  powers  conferred  upon  him.  It  certainly  was  not 
the  object  of  the  statute  that  those  extraordinary  powers  were 
to  be  exerted  in  a  case  of  doubtful  ability  or  questionable 
aolvency.  The  atntute  is  explicit  and  peremptory,  that  the 
imputed  insolveoey  tkall  beprmodd.  What  then  was  the  fact 
winoh  the  attorney  general  was  required  to  establish  in  thia 
mm  to  justify  the  interference  of  the  chanoettor  ?  The  ftet. 
proved,  if  the  endenee  ofiiMred  waa  l^gal  and  anfficient  to  «a- 
tthliili  any  fact,  wia^  that  the  ooipomtion  had  etopped  pi^- 
it  Bill  ia  that  proof  of  iaaohpeneyf  TheolMnoaliQr,wMi 

coowhind that tito tet  «>tiMt*e  b«k 
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ALBANY,  had  stopped  payment  was  not  coao^tmiw,  but  only  prima facu 
evidence  of  ioBolveocy." 
B^\{^C9-  ^  ^  c«*e  of  The  Jefferton  County  Bank  v.  Chapman^  ( 19 
Johns.  R.  S21,)  Judge  Woodworth,  who  daliveied  the  opin- 
ion  of  the  court,  ttiii  '^The  bank  stopped  payment  in  July, 
but  timn  if  no  proof  of  insnhcnci/:*  Tkm  jii4i»  ^  that 
OMe  umf  fanvsi^prM  the  ntnpiMV  payment  asprima 
faem  Ofvidenoe  of  biolveney,  but  not  proof  of  that  iacL  In 
Ihn  cati  of  Simomi  t,  Tim  Mnhmmoif  mud  Fmnmnf  JBon^, 
Ok  J.  Spanoer  Mid,  bank  may  be  quite  aolfwl  aoHriib- 
iteni^  it  fiult  10  ndtem  ite  bilL"  And  be  qootei  with 
pMBbation  the  bnguage  of  DaU««,  joc^  in  ft  Ta«nton»  540^ 
**thil  n  men  may  be  in  diAcnhiqp  and  not  stop  paymoM  %  fat 
■ny  alop  fiayment  and  not  be  inaohrenC,  and  he  may  be  in- 
aolvent  and  not  be  a  bankrupt.'*  Slopping  payment  ii  tfaeBe- 
ibre,  at  best,  only  equivocal  and  inoonelnHve  endenoa  of  in* 
solvency.  Does  proof  of  that  mlMfy  the  laqoiraBMnl  of  Aa 
statute,  that  intotoeney  thaU  be  prowi  f 

The  difficulty  of  establishing  the  fact  of  insolvency  does 
not,  to  my  mind,  furnish  any  reason  for  believing  that  the 
l^islature  intoiult^d  :i  relaxation  in  the  rules  of  evidcDce  or 
mode  of  prouf.  11  tlicrc  bo  an  inU  iiiisic  diliicully  in  the  case, 
the  presumpUon  is,  that  view  was  taken  and  contenn|ilated 
by  the  l^islature.  If  they  intended  the  chanceiiur  sliouid 
act  upon  a  prima  facie  case,  they  would  have  made  such  a  |  >ro* 
vision  in  the  art.  By  requiring  proof  of  insolvency,  wiiii  a 
knowledge  of  the  difficulty  of  furnishinj?  it,  the  inference  ap- 
pears fair,  th;it  it  wns  not  the  intention  tbftt  a  rcoaiver  shoukL 
be  appointed  except  in  extreme  cases. 

It  is  not  the  fault  of  courts  if  the  legislature  pass  laws  dif- 
ficult of  execution.  The  case  must  be  extreme  indeed  that 
vill  justify  oonrta^m  violating  any  of  the  established  princi- 
ples of  the  common  law,  to  give  e&ot  to  a  statute  eotMy 
destitute  of  proviMonabidioatit^  auab  an  iaienllon  on  the  part 
d'the  logiakituie.. 

.  But  was  the  evidence  sufficient  to  Mtahiirii  any  fact  ?  k 
QOfiaiilBd  of  the  affidavits  of  the  attoinay  genaral  and  lha 
Qomptidler,  both  testifying  snhstaatiafly  to  the  oanae  things ; 
neitber  stating  any  iaa  as  wkbinhii  own  knowledga^  but  both 
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iit|»wihH  tMr  Mli;ft  fnwried  upon  oertain  pobiie  inmon,  albaht, 
!■  the  OM  of  tbe  Baa  «f  CtteiM«tt»  (1  ^  ^I^ls^ 
tflMvit  of  tbe  attorney  gmenil       pvecWy  tke  Mine  at  BmJi  of  G» 
thalof  dwaaatae  oAwm  tUa  eaae^  aad  ChainBllor  SaniM 
Mtetlo  baiiMflMaiilpreofaadBr  fU^  Itiitraai  My<ta4iai& 

liiat  the  ailegatioiia  in  Ifaa  mfannatMrn  tvoie  diftrant  in  UmI 
MS  but  the  pmeedings  weie  nndor  lliaaaiiie  Mtifloof  tiM 
same  act,  the  powers  to  be  eiecnted  were  the  aaBDB^  derived 
fiom  the  Bune  source,  the  mode  of  |BPoeoedhy  the  ame,  end 
the  object  and  intended  effect  the  seme.  It  is  not  perceived 
how  an  affidavit  which  was  insafficient  to  prove  any  allega* 
tion,  can  be  sufficient  to  establish  the  fact  of  insolvency  which 
is  expressly  required  to  be  prov  ed.  In  that  aise  there  was 
only  one  affidavit,  in  this  case  there  are  two  :  but  if  one  is  not 
evidence  of  any  thing,  surely  the  addition  of  another  ol  pre* 
cisely  the  same  character  cannot  furnish  the  required  prooft 
In  this  casr  the  affidavit  of  the  comptroller  contains  no  state- 
ment of  ficts  within  his  own  knowledj^e  atTjctintj;  the  corpora- 
tion charged,  hnt  like  that  of' the  atlornev  general,  contains 
the  expression  ol  a  belief,  founded  upon  a  statement  a  little 
more  amplified,  of  rumors,  reports  and  publications. 

Ttie  chancellor  appears  to  have  been  in  some  measure  in* 
iiienoed  by  the  coniideration  that  the  appellants,  when  re- 
qiured,  shewed  no  cause  **  to  induce  the  court  to  believe  that 
th^  bank  waa  able  to  pay  its  debts.**  Were  they  reqniied  to 
ftimish  evidence  of  their  ahUity  ?  When  a  defendant  anaweii 
tad  is  atlent  aa  to  a  matter  that  is  distinctij  obafged,  and  la 
material*  and  which  may  be  presumed  to  be  ^hin  hta  knowl* 
edtge.  it  may  be  deemed  to  be  admitted*  £a  this  eaae  the  de» 
fendania  had  not  anewered,  and  were  not  required  to  aih 
iwer.  The  statute  requirea  nothing  fiom  them,  m  the  pre* 
lumnaiy  prooeedinga  which  it  authoiiaea  only  upon  proof, 
te  be  furnished  by  tboae  who  prosecute.  Oan  that  princi- 
ple to  be  applied  to  them  upon  an  order  to  shew  cause  why  a 
leoeiver  slioold  not  be  appointed,  when  the  attorney  general 
la  expressly  required  to  furnish  the  proof  of  insolvency,  which 
alone, in  this  case,  could  justify  the  appointment?  was  the 
sifciiceof  the  defendants  upon  a  prciiniinary  order  the  proof 
contemplated  by  the  statute  ?  The  appellants  had  certainly 
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ALB  A^fY,   a  right  to  rely  upon  the  insufficiency  of  the  pnof  offered  ii 
^^ij^'  (Hipport  of  the  applioation.  In  auch  a  caaa  it  would  be  ng^ 
B^nk  of  Go.  orous  to  consider  an  allegation  pcwad  because  the  party 
1"^!^     against  whom  it  is  mide  didaotdiipma  it  Umay  weUb* 
MiffQmmL  Uwt  the  offioers  of  a  corporation  magr  not  be  able  itaU  tioMib 
and  upon  e  mdden  caU»  to  funisfa  proof  of  its  ability  to  paf 
in  debti,  although  mob  may  be  tin  fiwt  But  howew  oon* 
vjndqgsilaiioe  nay  be  luder  other  cireaaiBtaiioe%  and  bow* 
«w  ide  the  leUanoe  apon  it  aa  evidenoe  maybe.  I  am  pBP> 
•naded  tbat  it  is  not  the  bind  <tf  ^ivof  reqiwed  fay  tbe  MM 
dar  wbicb  tbeee  prooeedinga  wem  had,  to  jualil^  the  inkv* 
ftnuee  of  the  ohanoellor. 

Was  the  evidence  o&red  to  the  chaneeHor  legal  erideaeel 
Uhaabevi  decided  that  the  ovideooe  tojwtify  tbeisMaogeC 
ptoceas  under  the  fwovinoos  of  a  statute  requiring  the  pfo* 
cess  to  issue  upon  proof  **must  be  legal  evidence.  Such  evi- 
dence  as  would  be  admissible  in  the  ordinary  course  of  judUiai 
proceedini:s.  '    (10  Johns.  R.  167.    11  id.  170.) 

And  it  this  kiiid  of  evidence  is  exacted  in  cases  of  compar- 
atively small  importance,  surely  equal  care  and  strictness  arc 
requisite  in  m alters  vastly  more  momentous  to  individuals 
and  to  the  ])ub!ic.  Evidence  of  reports,  niinors  and  publi- 
cations in  newspapers  is  certainly  not  such  evidence  as  would 
be  admitted  in  the  ordinary  course  of  judicial  proceedings, 
'  If  it  ever  could  be  admitted  it  "svould  be  Dcccssary  to  c^ive  it 
efiect,  to  prove  that  the  reports,  rumors  and  pubhcations  had 
come  to  the  knowledge  of  the  persons  against  whom  they 
were  to  be  used.  If  such  proof  had  been  given  it  might  per- 
haps have  been  accompemed  by  evidence  of  a  direct  and  im- 
mediate cootradiction»  or  of  such  explanation  as  would  d^ 
prive  such  reports,  rumors  and  pubheatioaa  of  all  luudumy 
to  fiimiah  the  required  proof  of  insolvency. 

There  wu  no  evidMioe  that  the  notea  of  the  bank  bad  ev* 
erbeeo  pwwnted  and  payment  refused,  or  that  the  officers 
ofthekntituticn  had  given  notioe  that  hsbilla  wouUnofrbe 
redeemed.  The  affidavits  may  have  been  exactly  true  aa  ta 
the  existence  and  currency  of  such  reports,  rumen  and  pu^ 
iieations,  and  yetit  might  abo  have  been  true  that  payment 
had  never  been  mfiMed.  T%h  m  net  a  caae  of  neoemity*  r^ 
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quiring  any  departure  from  Hie  erttMlthwi  eoune  of  jaSM  ALBAMTt 
prooeMlii^  If  «  bank  refiua  fmymeiit  of  Hi  notei  wImh 
preenledt  that  b  a  fact  .iHiidi  can  alwayi  be  meqdvoeaUy  buT^ 
proved.  Bvldenee  of  ftUare  to  vedeem  ha  bflla  can  always  i*™^ 
be  obti^ned  by  application  to  tbe  imtilatMm  talf.  It  k  a  Atfy  J^oeni. 
matter  in  which  there  neyer  need  to  be  doubt  or  nncertaln- 
ty.   But  every  monied  corporation  is  exposed  to  the  circu- 
lation of  adverse  rumors  ;  and  it  is  not  a  matter  of  extreme 
difficuly  to  give  ihem   the  claim  to  belief  and  confidence 
which  they  can  derive  from  appearance  in  the  columns  of  a 
newspaper.    The  situaiion  of  such  institutions  would  be  peri- 
lous indeed,  if  the  existence  and  currency  of  such  rumors, 
without  evidence  of  their  truth,  were  sufficient  to  justify  the 
fatal  proceedings  contemplated  by  the  section  of  the  act  in 
question.    The  object  of  the  act  is  to  prevent  frauds ;  but  if 
such  a  doctrine  were  established  it  would  be  in  the  power  of 
fraudulent  men,  by  the  creation  of  such  reports,  essentially 
to  injure,  if  not  to  ruin,  the  most  solvent  institution. 

No  possible  injury  may  have  resulted  in  thb  case,  but  the 
pfeoedent  would  be  dangerous  in  a  matter  so  lniportaot»  and 
wliere  It  would  be  so  liable  to  abiue*  to  relax,  or  disregard 
those  rules  of  evidence  which  experience  and  wisdom  have 
establiBhed,  to  insure  certainty  in  matters  of  fact 

I  am  therefore  of  opinion  that  thore  was  not  belbn  the 
chaaoallor  auftdent  legal  oTfidanoe  to  constitute  the  proof 
required  by  the  statutOt  and  that  the  order  of  his  honor  the 
chancellor  shooid,  for  that  cause,  be  reversed. 

Mr.  Senator  MATSaa  was  for  a  retonal  of  the  order  of 
chancellors  ooncunring  in  the  views  of  Senator  Ma^ 
VAiD  on  the  c|uestion  of  the  insuflidency  of  pfooC 

Mr.  Senator  Ouvu  was  of  opinkm  that  the  proof  orighi- 
aOy  exhibited  to  the  chancellor  was  not  sofiiaiBnt,  within  the 
■leanh^  of  the  act,  but  that  by  the  cotvsa  pursued  by  the 
afipeUants,  they  had  admitted  the  snsotaicy  of  the  hmk* 
Instead  of  vpftyiog  for  a  dissolntioo  of  the  iqonetiont  Ih^ 
oambat  the  appointroant  of  a  receifnr*  the  amonat  of  the  a»- 
aority  nqunad  froaa  hinwand  the  prohifailm  of  a  iMimii 
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ALBANTf     tion  of  the  officnrs  of  the  bank  to  the  appointment  of  receiv- 
Ovtoba,^^'        He  therefore  expressed  hiinseii  in  lavor  ot  an  afiinraiiw 
of  the  order  of  the  chancellor. 

On  the  final  questioD  of  affirmsDce  or  reversal  the.  iQeo»- 
benof  the  ooort  anru^  tiMHivtt  M  ibUoifst 

For  affii  uiance — Chief  justice  SAVAi;K,  Mr.  Justice  Suth- 
erland, Mr.  Justice  Makcy  ;  Senators  S.  Allen,  Benton^^ 
Enos,  HuBBAiiu,  Oliver,  Stebbins,  Throop,  Todd,  Wajieen, 

W  ATfiaMAN,  WU££L£R  WoODWAaD,  15. 

-^fltr  Senittowi  E.  B.  Ali.bii>  Hasbv,  Matbo 

Matnard,  MX^AETt,.  MtL^AWf  MeMABtlN,  RszpotB^  Hoh- 

roan,  Smtfh,  and  ymLM,  11. 

1,1. 

i  Wbefettpon  4ie  dacveUl  onier  of  the  chuoeilw  wag  af- 


Pettit,  impieaded  witli  othei-s,  appellant,  and  Candlek* 

respondent.  ^ 

A  fcoanl  dtnU  of /f^in  inm  to  A  Ul  ^rfiiMvay  ii  aol  Mwo^ 
ia  additioa  to  ag«Mnlc]isi|e  of  a  ftandidoBt  iwncmlmmt  of  ynpw^  If 
adrfbadont,  there  ii  a  fpecific  charge  (hat  such  property  is  held  by  otlitf* 

m  spore t  tn!?t  or  Hy  roloraWo  titlo  for  the  bonofit  of  the  defendant  ;  the  MO* 
dfic  dmige  mtut  be  responded  to  or  the  anawerwill  be  held  '■■^BflkiCT^r 

Appbal  from  chonoery.  The  qoestton  here  is  upon  the 
sufficiency  of  an  answer  in  chancery.  Candler  in  March, 
1827,  filed  a  bill  in  chancery  stating  the  pendency  of  two 

suits  at  law  ia  his  lavor  against  Pettit,  who  had  been  holden 
to  bail;  that  the  bail  had  become  insolvent,  tliat  Pettit  was 
about  to  put  his  property  out  of  his  hands  and  to  leave  the 
state,  and  prat  ing  a  ne  exeat  and  an  injunctimi  re-straiiiini::  Pet- 
tit from  disposing  of  his  property.  The  wnts  prayed  for 
were  crranted  by  a  master.  On  3d  April,  1827,  a  supple- 
mental bill  was  filed  stating  the  obtaining  of  a  verdict  in  one 
of  the  suits  for  $5421,  praying  the  benefit  of  the  proceedings 
in  the  originai  suit,  and  for  further  rehe£  On  9th  April*  the 
cheneaUor  dinolviBd  the  ii^qnetion  lor  the  romcm  thai  the 
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cMplnanl  was  ool  eiititkd  to  it  tintil  an  execution  had  albant, 
Iteen  issued  and  retmed  trasatigfied,  but  he  ntainad  tlie  w  f!^^^!^ 
exea/.    On  30th  Junei  1828,  a  further  or  second  wppleinen- 
tidbai  WM  filed,  npaatiiv  tto  altogatiana  io  thft  fanner  biUii 
and  adding  « i«oov«iy  ki  ilw  MOoiid  auk  to  the  mmount  of 
•1410,  jw^gAeBta  duly  aotaied  iti  aaoh  suit,  and  writs  oi  Jhri 
facioi  maed  in  each  auh,  and  nrtnnia  of  nmUm  &oaa  thereoik 
The  bin  lh0n]ffooeededto  slatathat  for  aloqg  tinie  belbratha 
lecoveiy  of  the  judgmenta*  PetlH  had  tramacted  m  his  owm 
name  buameaa  to  a  lai-ge  amount  in  the  ci^  of  New-York» 
and  was  poaaasaed  of  great  property,  and  that  he  had  not  pn^. 
tanded  or  given  out  that  he  had  beeome  iniolveat  <Nr  had  lost 
any  property,  but  that  just  before  the  raeofrefy  of  the  judg- 
aaenta  in  favor  of  the  eoraplaioant  againat  faun  he  had  audden- 
ly  stopped  doing  bnnness  openly  or  in  his  own  name,  with  the 
avowed  intention  of  preventing  the  complainant  from  obtain- 
ing satisfaction  of  his  judgments;  that  he  had  so  plnced  his 
property  that  none  of  it  was  left  viiibio  so  as  to  be  taken  upon 
executiou,  with  tlir  intent  to  defraud  the  complainant ;  and 
particularly  charged  tiiat  Pettit,  at  the  illing  of  tfic  second 
supplemental  bill,  was  possessed  of  real  or  personal  proper- 
ty fOr  other  property  of  some  name  or  naturr,  to  a  large  amount; 
that  he  was  possessed  of  or  entitled  to  pubijc  stocks,  to  stock 
in  banka  or  other  incorporated  companies,  and  to  rents  in  re- 
al estnte  ;  that  he  held  bill  of  exchange,  promij^sory  notes 
and  choses  in  action  to  a  large  amount ;  and  that  property  re- 
al or  personal^  which  in  fact  belonged  to  him^  was  held  by  others 
la  trust  for  him  and  by  colorable  title.  The  bill  stated  and  enu- 
merated particular  acts  of  frand  whiph  it  chaiged  apon  the 
defendant,  and  concluded  by  praying  a  full  anawer  and  dia* 
eovery,and  that  the  defendant  might  be  decreet!  to  satisfy  the 
jadgtnentB  obtained  against  hinit  and  that  aofficient  of  hia 
property  to  be  set  apart  for  that  purpose. 

The  defendant  put  in  hb  anawer,  denybig  that  he  had 
made  any  dbpoaitkm  or  tranafer  of  hia  piroperty  with  a  view 
to  defraud  the  compkinant  or  to  defeat  hia  oblaimqg  aatiafeo- 
tion  of  hia  Jodgmenta  and  emciitiona,  or  that  he  laul  ao  jim> 
ed  his  property  with  such  ftandolent  ktem  thai  it  conid  not 
be  Uken  under  eseciiliona  npon  the  judgmemi.  He  alao-d^ 
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ALBANYi  particular  acts  of  firand  chained  in  the  bill,  but  as  to  sev- 

eral of  the  charges  he  did  not  answer,  or  answered  imperfect- 
ly ;  particularly  he  did  not  answer  tu  the  charge  lhat  at  the 
filing  uf  the  bill,  property  real  or  personal,  trkich  in  fact  belong" 
ed  to  him,  was  held  by  others  vi  trust  for  him  and  by  cohrahle  ti- 
tie  ;  and  to  the  ciiarge  that  at  the  time,  he  was  p<:)ss<^;s<;- 
ed  of  real  or  persotuU  pr^^erty,  or  othor  property  of  some 
name  or  nttnie  to  a  lai^  amount,  he  only  amwered  that  at 
tlio  time  of  the  obtatniBg  of  the  judgmenli  he  wa$  nU  nor  had 
h$  nnee  been  teised  or  possessed  uf  any  real  estaU^  OBiittuig  to 
■ay  any  thing  in  ntatkiQ  to  1m  personal  pr€p§rtj^ 

Tweoty  six  aiceptioni  «m  taken  to  the  answer,  in  viiicii» 
amongst  olhen,  thaabove  paitksukxi  ware imistad on;  and 
on  refereooe  to  m  mastor,  all  the  eaaoplMBa  wan  aBon^ 
The  dafcodaat  amplad  lo  the  maatei'a  lapovt.  If  a 
aaofrfM  to  the  wliole  npott»aiid  not  10  paiti^^ 
allowed  by  the  maater.  The  ohaneellor  ovenrulad  the  «s- 
copliOBa  to  the  i«port»and  oidered  alliither  anewar  to  ha  ^ 
in.  For  the  naaom  of  the  ohaDoeUonaea  1  Paige's  CkB. 
4MVr.  FVom  thia  order  the  defendant  appealed 
The  appeal  wis  argued  by  ' 

O.  Bntkharhoft  for  appeOaoL 

D  D.  FUld  4*  Sidgwidsffor  respondent 

The  following  opinion  was  delivered  by 

Mr.  Juitice  Maact.  I  believe  it  was  not  controverted  on 
the  argument,  that  if  any  one  of  ^e  exceptions  to  the  an* 
iwer  was  well  taken,  the  chancellor's  order  overruling  the 
general  exception  to  the  master's  report  was  properly  grant- 
ed. The  ground  on  which  the  ap{.>cal  is  placed  is,  that  alter 
the  denial  of  all  fraud,  the  answer  is  full  to  all  lhot;e  things 
concerning  which  the  appellant  could,  by  the  authority  of  the 
court,  be  required  to  make  an  answer.  Ths  decision  of  this 
appeal  involves,  as  the  appellant  supposes,  a  question  as  to 
the  jurisdiction  of  the  court  of  chancery  to  compel  an  an- 
swer to  certain  matters  about  which  he  is  interrogated  in  the 
bills.  If  the  powers  of  that  court  are  as  extensive  as  they 
are  stated  to  be  hy  Woodworth,  J.  in  his  opinion  in  the  case 
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«r  BMm  T»  %iibr,  ^  JobM;  Rep.  654,)  moflt  of  the  ex-   air  ant, 
ceptions  to Um  wMwer  are  bey ond  a  doubt  well  taken;  but  ^'^'^  ^^-^^ 
if  the  vifwsof  OmnceUor  8fliiford,in  thecne  of  Doiummrm 
nm,(l  HopUn^CkR.at,)iitoeqiiHyjniM]cte 
Mtlonm  ooRiBct,  the  ratpondent  Is  seeking  diMtottim  » 
•one  respects  beyond  the  power  of  the  court  to  conpel,  and 
theesoeptkms  OMist be sabmkted  to  a  mere  partieulir  exam* 
iBation  fai  older  to  deteraihie  Whether  fbe  appettnH  hat  not 
answered  to  every  tUag  towMebbe  ooold  be  required  toan* 


The  relief  aehed  ftr  and  granted  m  the  caae  of  Spadtr 
Hadden^  (9  Johns.  Ch.  R.  280,)  lay  within  the  uncon- 
tested powers  of  the  court;  but  the  doctrine  advanced  by 
some  ol  the  judges  when  that  case  was  reviewed  in  this  court, 
went  greatly  beyond  the  principle  necessarily  involved  in  it, 
and  i& supposed  by  Chancellor  Sanford  not  to  have  the  sanc- 
tion of  the  court.    Nothing  can  be  certainly  said  to  be  es- 
tablished as  law  by  this  court  in  a  particular  decision  but 
what  is  necef?*?ariiy  involved  in  the  case  decideJ.    The  truth 
of  t-his  |irnp(  isition  is  shewn  by  the  case  of  Hadden  v.  Spader, 
Mr.  Justice  Wood  worth  held  that  a  judc^mcnt  creditor,  after  he 
haii  pri>ceedGd  to  the  extent  of  the  remedies  iriven  hy  a  court 
of  law  without  obtaining  satisfaction,  could  re  ich  the  trust 
property  of  bis  debtor  by  invoking  the  aid  of  a  court  of  equity. 
He  ie  understood  to  hold  that  the  judgment  creditor  in  such 
a  ease  can  reeort  to  the  debtoi^a  sMIs  and  the  tkbis  due  to 
him,  even  where  the  slook  waa  not  porchased  or  the  debta 
creatad  by  means  of  the  jtTO^rxy  fraudulently  withdrawn  froea 
the  judgment  of  the  creditor.  To  these  views  Ch.  J.  Spen* 
eer  gave  Ms  explicit  sancUon.  Fhtt,  justice,  yielded  his  as- 
aenttothe  oondnsion  of  Mr.  Justice  Woodworth,  but  qnafi- 
iled his  opmion  by  sayhig  that  he  was  ''not  prepared  to  es< 
tond  the  doctifaie  to  any  other  cases  than  thoee  wherein  the 
tnisteee  leoeiTed  goods  liable  in  themselves  to  eaeeutkm, 
der  circumstances  wtneh  imply  iraud  in  ftet  or  in  hw  aa 
against  creditonL**  **In  an  abstract  view  it  may  appear 
proper,"  he  says,  "  to  eHend  the  lemedy  in  iavor  of  eredir* 
tn  to  every  dkoss  tn  aOiom ;  but,  in  my  judgment,  sneb  pow^* 
er  has  not  been  conferred  on  our  courts  of  justice.'  AK 
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ALBANY,  though  a  krgB  majority  of  thb  court  tqImI  in  iavorof  affimo- 
ing  the  deorae  of  chiBodlor,  it  cm  never  be  asoeitaioed  ,liow 
tl»  differeat  members  viewed  tfae  ptiiriptoi  which  were  dls- 
ciUBed  in  delmriqg  the  oputtOB%  bBt  not  necomri^  deoidMl 
by  thirt  case. 

Ghuioailor  8aflfcni,m  the  oaM  of  DtmeiMHi  es- 
■■jned  with  gnat  can  the  doetrine  adfanoed  in  the  opinioni 
gifan  in  the  caie  of  JOaidm  ▼»  SprndsTt  and  he  oonndeni  that 
'^the  caias  of  antherity  in  which  iclief  has  been  gifeo  to 
judgment  creditors  were  in  themariTee  caeea  of  equitable  ju* 
liadicfioiv  invdviog  fraud  or  trust,  or  aeekii^  to  subject  to  the 
satisfiMStloo  of  a  judgment,  property  in  itself  liable  to  eieeutioa, 
by  removing  aconyeyanoe  wfaieh  operated  as  a  fraudulent  im- 
pediment to  the  execution.'*  His  conclusion  is,  that  the  court 
of  chancery  **  has  no  power  to  compel  the  debtor  of  a  judg- 
ment debtor  to  make  payment  to  thejudgmeiiL  ci ediLor  ui sat- 
isiactiuii  of  the  judgment."  ' 

There  is  an  obvious  diii'erence  in  the  views  of  these  learn- 
ed judges  as  to  the  jurisdiction  of  courts  of  equity  in  granting 
^  aid  and  relief  to  judgment  creditors  which  il  would  be  our  du- 
■   ty  to  adjust,  however  ditficnlt  it  should  prove  to  be,  if  the  de» 
'   cision  of  this  cnsc  required  it;  but  in  my  view,  il  ma)  bo  de- 
cided without  attempting  to  settle  this  contL  stt'd  boundary  of 
jurisdiction ;  and  any  labour,  therefore,  for  this  purpose  would 
be  not  only  unnecessary,  but  unprofitable,  for  the  power  to 
grant  relief  to  the  utmost  extent  it  was  pushed,  by  any  vemaris 
made  in  the  case  of  Hodden.    Spader,  will  become  in  a  veiy 
Ihw  days  a  part  of  our  qrstem  of  jurisprudence  by  kjgiilative 
.  leccgaition  or  adoption. 

'  *  It  is  contended  on  the  part  of  the  appellant,  that  relief  in^ 
cases  like  this  can  only  be  afoded  where  fraud  eaeisU ;  that 
the  answer  hainngdeded  aR  manner  of  fraud,  the  graeomen 
of  the  hill  is  removed  and  po  farther  answer  can  be  requir- 
ad.  It  Is  undoubtedly  conect»  that  where  a  defendant  de- 
aies  some  sobstantiTe  fiuct  which,  if  tme^  would  entitle  the 
complainant  to  relief,  and  if  not  true  would  be  a  complete 
bar  to  it,  no  further  answer  can  be  compelled  till  the  truth 
aftiiatlBOtis  established.  Thecasapatto  illurtrate  this  doe* 
ate  is  that  of  a  bill  filed  by  a  pefson  vepraaenting  himself 
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to  be  an  heir,  and  as  inch  ehoming  a  discovery,  and  the  do-  albaut, 
feqdanl  putting  in  an  answer  denying  the  heirship.  This  in*  '^[^l^j!^' 
m  must  be  disposed  oi,  and  in  fiimr  of  the  alkgation  of  the  mh 
oomphumiit  heSbm  any  Saatrnxf  will  be  MDpaUed.  So  r^jAm 
wbefe  «  perm  If  oalM  oo  to  aniwer  esa^«rliMrtifl»de> 
iMi  tint  he  if  mdv  he  eammt  be  leqeirad  te  nake  damwy 
or  answer  forther  until  the  fret  of  Us  bai^ga  partaerisea*. 
labliBhed.  (Goopef^s  B.  PL  81fi»  le.)  Bat  where  fraud  is 
ohaifed  upon  the  defcadanti  and  a  series  of  tgansactjoaa  la 
apec^M  In  relation  to  wUoh  the  fraud  Is  alli|0sd  to  eilit» 
the  defendant  cannot  shield  hnnself  from  ibllj  diaelosaig 
these  transactions  by  a  general  denial  of  frand.  If  a  prop- 
osition so  ob?ioQ8  as  this  needed  support  from  antfaoRly,  we 
have  only  to  look  to  the  case  before  mentioned  of  Spader 
»      Hadden.    There  fraud  was  most  positively  denied,  yet  relief 
was  planted,  and  that  too  on  the  ground  of  fraud.  Fraud 
results  from  the  law  and  the  facts,  and  the  court  must  be 
made  acquainted  with  all  the  facts  to  be  enabled  to  determine 
whether  fraud  does  or  does  not  really  exist.    The  defendant 
may,  in  many  cases,  very  honestly  deny  fraud  in  a  transaction 
which  is  actually  tainted  by  it ;  for  what   constitutes  fraud 
particularly  fraud  in  law,  is  often  a  matter  of  much  divci-sity 
of  opinion;  he  therefore  must  answer  to  every  material  alle- 
gation, and  cannot  on  his  general  denial  of  fraud,  take  his  stand 
on  the  threshold  of  the  case  and  resist  the  call  of  the  respon- 
dent for  a  full  developenent  of  those  traiuactlons  whenai 
fraud  is  alleged  to  exist 

Confining  the  jurisdiction  of  the  ooort  of  chancery  to  the 
narrowest  limits  that  have  ever  been  assigned  to  lt»  power 
It  certainly  has  and  exercises  daily,  of  leqiiiring  answers  to 
such  allegations  as  the  appellant  in  this  case  was  wfaelty  oasil* 
ted  to  answer,  or  has  answered  Imperfectly.  He  Is  cfaaifsd 
with  beu^  die  owner  of  real  and^pereoaal  propeitjf  of  aoine 
name  or  nature  ton  large  amoant;  and  that  he  faes  proper^ 
which  others  hold  by  some  secret  trust,  and  under  a  oo1or»* 
Ue  tide.  He  Is  called  on  to  answer  to  these  charge  He 
denies  having  been  posseewd  orseised  of  any  real  uItU  at 
the  time  or  since  the  recovery  of  the  judgments,  but  he  omits 
to  answer  whether  he  had  not  /ersoiurffroper^y  aft  the  tipt 
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of  filing  the  furtb«r  floppleiMtal  bMI ;  and  he  has  not  ttaleil 
whether  hit  bmi  not«l  thiA  tiiiia»  or  when  tha  ammr  wv  |hiI 
M»  nu  or  pBUMiHi  proponjt  obui  bj  uuier  ptnwM  in  jcciw 
ifcMp  OF     mAwNi  iMk  Tbs  ponitiuu  hid  down  by  Uo 
iMtwrthB  ohnwaUorii  MMtMj  ootioet,  tbttlbo  mpoii- 
dent  hM  &  riglit  to  a  diMowy  of  the  mumor  in  wUeh  llw 
appeOaat  bit  diqMMed  of  hu  property,  to  onUt  Ibe  ooon 
loioe  wbothnr  tho  diapoiilion  wu  or  wao not  firaiidiiloaliy 
mdo.  He  hid  abo  a  right  to  ft  dfseofory  or  property  be* 
lon^b^  to  the  appeUant  wbieh  othara  bold  by  aacret  trait 
or  oolorable  title,  to  the  end  that  any  aoofa  eottfoyanoe/ 
which  should  appear  to  be  frandnlent,  either  in  law  or  fact 
and  whici)  is  an  impediment  in  the  way  of  the  respondent's 
iMtecution  might  be  removed. 

It  will  not  be  expected  that  a  particular  opinion  shouJd  be 
given  on  each  exception,  because,  as  has  been  before  obser- 
ved, if  a  single  one  of  tho  twenty-six  is  well  taken,  the  deci« 
gion  of  the  court  must  be  for  the  respondent. 

In  the  particulars  above  sperified  as  well  as  others,  I  think 
tho  exception;?  to  the  answer  are  well  tnken,  and  1  am  there- 
ibre  for  athrming  the  order  of  the  chancellor. 


/ 


The  Chief  Justice  expressed  his  concurrence  in  the 
Opinion  delivered  by  Mr.  Justice  Mabct.  He  Mid  lieind 
not  examined  the  main  question,  not  deeming  It  neeeiiary  to 
tbe  dedaion  of  tliia  cause ;  bis  impressions  however  wera^ 
that  under  the  existing  law,  a  defendant  is  not  bound  to  an* 
wmef  as  to  property  which  never  was  withbi!  the  rsaeh  of  an 
•loontioni  tbatbeeooid  ooty  beoallad  on  to  respond  aa  to 
anoh  property  wfaidi  bad  been  firaodtdently  witlidfBwn  fimn 
tile  operation  of  an  ezeoutfon. 

.  Mr*  JuMiee  BamMuam  also  oononried  in  the<o|MNi  d» 
tvered  by  Justice  Maict,  but  deelhied  expresdng  an  opmkm 
as  to  the  point  alluded  to  by  the  Chief  Justice. 

Mr.  Senator  S.  Allen.  The  appellant  insists  that  he 
has  answered  the  points  excepted  to  as  far  as  he  was 
bound  and  compelled  to  answer ;  and  that  he  was  not 
bound  to  disoiose  his  interest  in  any  public  stock  or  stocks. 


I 
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\tt  dRMM  in  action,  and  the  nature,  amoaflt  and  vihie  of  aU 
•Ihs  olaiiB%  lifnidaled  nd  unliquidated. 

Thm  m  sBvoral  oawi  in  whidi  the  pwwipfe  ktm  hem 
elBiriy  noognned;  tfart  a  coort  of  cbaaoerf 

the  (fisoovofy  of  peraonil  pfoperty«  placed  by  tbe 
debtor  beyood  .the  leach  of  l^procew;  aad  I  amenblB 
todjaeafer  any  good  leneou,  and  the  eooaial  for  the  appel^ 
kati  has  adduced  none*  why  poUie  etocki»  notes  of  ban^ 
bondiy  or  debts  of  any  kind  eboidd  be  exempt  from  eiecu* 
tion  any  more  than  other  estate  whether  real  or  ^monaV 
or  why  the  eifeet  of  a  judgment  shoidd  be  defeated  while  the 
debtor  may  be  in  posseaskm  of  a  large  property  of  the  kind 
aliuded  to. 

TKat  the  principle  of  compelliug  a  discoyery  and  account 
of  such  properly  has  been  acted  on  by  our  equity  courts,  ap- 
pears from  the  case  of  Hendricks  v.  Robinson,  (1  Johns.  Dig. 
205,)  where  it  was  held,  thai  cliuncery  will  lend  its  aid  lo  a 
judgment  creditor,  by  compelling  a  discovery  and  account 
against  a  debtor  or  third  person,  who  hat!  possession  of  the 
debtor's  properly,  and  placed  it  bcyun<i  the  reach  of  legal 
process.  Tho  same  is  the  case  of  Hadden  v.  Spader,  and 
so  important  has  the  principle  hcp n  deemed  by  the  legislature 
that  it  has  been  incorporated  in  the  Kjvised  Statutes,  which 
go  into  effect  on  the  first  of  January,  1830. 

The  justice  and  equity  of  this  rule  appears  to  me  indispu- 
table^ liar  what  can  be  more  reasonable  than  that  erery  man 
possessiqg  the  means  should  pay  his  honest  debts ;  and  if  he 
possess  the  means,  and  place  them  in  a  situation  beyond  the 
reach  of  l^gal  pcooess,  is  there  any  injustice  in  compelling 
him  to  render  an  aocomit  of  the  property  thus  fraudulently 
concealed  t  The  proyisbns  of  the  insolvent  laws  of  this  states 
and  the  practice  imder  them,  gives  good  reason  to  fear  that 
aots  of  conoealmeat  areby  no  means  ancommott»  and  it  Is  of 
importanoe  to  the  morality  of  the  community  that  our  courts 
of  equity  should  be  sustained  hi  their  endeavor  to  arnst  this 
growing  evil.  My  opinion  is,  that  the  order  of  the  chancellor 
proper  and  ought  to  be  affirmed* 
VoLia  79 


ALB  ANT, 
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Mr.  Sensitor  Bbnton  expressed  his  concurrence  in  tbcr 
opinion  deiivered  by  Mr.  Justice  Makct,  bol  dediaed  ex« 
preiriBg  any  opinion  upon  tlie  quuiMlon  whether  s  defiendant 
could  be  compeHed  to  anwer  .ai  to  ilodt»  nolaa  ani  othor 
choscs  in  action. 

This  bei^g  ihi  unmimuiui  opinion  of  tka  oonrt.  ikr  oite 
of  tliB  chanodlixf  appteied  fttnn  was  thenmpoB  aftmrfi 


G.  and  B.  Hall,  eiecttton^  dec.  appeBaOs,  and  O.  PsaKim, 

rapandenL 

Where  a  nephev),  a  simple,  ignorant  young  man,  was  induced  bj  kit  mctat 
■dwarti  (yir<sw'fi<i»e)  in  jqrtloi^  apart^  to  •ecept  a  €<mvej— a  had 
worth  nol  tovsoMd  tMO  to  MttafcadM  or  •  d^a  of  «i  kMl  tSOQ^  tCMT 

Aeld,  oa  an  af^peal  from  chancery,  that  from  tike  nature  of  tb»  ttinaaction, 

the  inadequacy  of  Ihe  connidrrnt ion,  the  relative  rharactrr,  raparity  and 
connection  of  the  partieR,  fraud  niid  vn pnmiiov  ml^Ul  wrW  ^t•  premmedi  and 
a  decree  dkeothig  the  i»ynient  of  the  ongmai  claun  by  the  onele,  and  a  m- 
•uBMyMOOof  tlialMid  by  the  nephew,  wsflonod. 

Appeal  from  chancery.  The  respondent,  in  November, 
1834,  filed  a  bill  in  the  equity  court  for  the  third  circuit 
agpinst  the  appellants,  as  executors  of  the  last  will  and  testa- 
ment of  Rowhuid  Hall,  deceased,  stating  substantiany  that 
when  he  was  of  the  age  of  nine  years,  he  was  bound  or  pla^ 
ced  by  his  father  as  an  apprentice  with  Rowland  HaO,  his 
teatemal  grandiather,  to  leum  the  business  of  tanii^,  whon 
he  was  to  serve  until  he  arrived  to  the  age  of  31,  and  that 
Rowland  Hall  on  his  part  engaged  to  pay  him,  when  he  (Kd 
aiTtve  of  age,  the  sum  of  $500.  He  averred  that  the  agree- 
ment was  reduced  to  writings  but  that  he  never  had  the  cos- 
tody  of  it,  and  believed  it  to  be  lost  or  destroyed.  He  further 
alleged  that  he  came  of  age  on  the  22d  March,  1820,  having 
faithfully  performed  his  part  of  the  contract,  and  that  Row- 
land Hall  died  in  the  fall  of  1820,  leaving  the  $500  unpaid, 
and  that  the  defendants  are  the  executors  of  the  will  of  Row- 
land Hall,  and  refuse  to  pay  him.  In  the  part  of  the  bill  in 
which  the  pretences  of  defendants  are  usually  stated,  the  com- 
plainant alleged  that  the  defendants  pretended  that  the  testa- 
tor had  sold  and  conveyed  to  him  40  acres  of  land  in  aatislao* 
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tion  of  his  claim  of  8500,  but  he  averred  that  if  such  deed 
was  executed,  it  was  the  voluntary  act  of  the  testator  to 
make  him  (the  complainant,)  without  his  request  or  desire,  a 
voter  at  an  election,  and  that  such  deed  never  was  delivered 
to  him.  Another  pretence  chaiged  in  the  bill  to  be  set  up  by 
iIm  defendants  was,  tliat  the  complainant  had  executed  a  re* 
Qeipl  IB  liill  of  all  demands  agauist  the  estate»  as  to  which  the 
compIaiiMUii  averred  that  if  such  leceipt  was  in  exi>tence>  it 
had  been  fmudulently  and  unjustly  obtained ;  that  a  receipt 
had  beeo  given  by  himt  bat  it  did  not'  relate  to  the  aubject 
matter  of  thiasntL 

The  defendama  aniwend  adrailtiqg  the  agreaaMiit»  the  ear* 
vice  af  the  complaiBaiit,  and  his  arrival  of  age.  As  to  the 
deed  mentioaed  in  the  bill,  they  averred  that  on  S6th  April, 
IMOp  the  testator  executed  and  delivered  to  the  oomplaiDant 
a  deed  of  40  aeiea  of  land  for  the  ooosideiatioa  of  9500  es- 
preswd  thereui;  that  the  oomplaiaant  had  repeatedly  admiti' 
ted  that  Jb  M  nel  pwl  ike  eoiuideraiimi  ezpressed  in  the 
deed ;  that  on  lIMh  Febraary,  18S3,  a  settlement  took  place 
betiveen  Gideon  Hall,  one  of  the  defendants,  and  the  qoiii>» 
plainant  relative  to  the  claim  of  $500,  and  another  claim  of 
the  complainant  for  nine  months  services  subsequent  to  his 
arrival  of  age,  und  tiiat  it  wfis  then  agreed  that  the  consider- 
ation uf  $jQO  expressed  iti  the  deed  should  be  deemed  a  full 
payment  and  satisfaction  of  the  claim  for  services  anterior  to 
his  arriving  of  age,  and  that  certain  notes  and  money  should 
be  received  by  the  complainant  in  satisfaction  of  services  pei- 
forined  after  he  arrived  of  age;  and  that  in  pursuance  of 
such  agreement,  a  receipt  was  given  by  the  complainant,  ac- 
knowledging to  have  received  notes  and  cash  to  the  amount 
of  $39,46  in  full  of  all  debts,  dues  and  demands  against  the 
estate.  They  averred  that  from  the  date  of  the  deed  to  the 
complainant  he  had  always  been  considered  the  owner  of  the 
for^  acies^  and  claimed  and  esardaed  acts  of  ownership 
over  it 

From  the  proofs,  it  appeared  that  the  26th  April,  1820, 
waa  the  second  day  of  the  oaava/  eketiom  for  state  officeiei 
the  testator  was  warmly  engaged  in  support  of  Mr.  CUnton, 
who  was  voted  for  at  that  ete^ioa  as  governor,  and  the  te» 
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tator  executed  sevtral  dtedl  to  several  persons  to  enable 
them  to  vote* and  amoQg  others  to  the  oomplainant,  who  came 
into  the  house  when  the  deed  was  aonentod  and  rooamed 
about  five  minutes.  The  deeds  were  not  read  by  the  parties 
nor  did  either  of  them  take  possession  of  thenu  The  deed 
to  the  comidainant  wat  pvodnoed ;  it  bore  date  26th  April, 
1890^  and  conveyed  40  aeiee  of  land  finr  the  oonsidenluMi  ef 
$500>  {adhDPwkdged  iet  kaoe  keen  recehed,)  mserviiig  a  rent. 
In  September,  1890,  the  testator  told  a  witness  tl»t  he  had 
given  the  oomplahmnt  a  lease  of  40  acres;  that  he  had  beoi 
a  good  boy  to  work;  that  it  was  not  all  he  meant  tp  give 
him,  Off  he  owed  him  0000  for  hU  amnou  ;  he  meant  to  bofld 
a  house  on  the  lot  and  give  him  the  rest  of  the  mfll  lot  and 
lbs  mill.  On  the  part  of  the  defendants,  it  appeared  that  the 
complainant  had  admitted  that  he  had  agreed  with  the  de- 
fendants to  receive  the  40  acre  lot  as  a  compensation  for 
his  services  during  his  minority,  and  that  they  had  executed 
a  quit-claim  of  the  iut  to  him,  which  was  produced,  bearing 
date  31st  December,  1823.  whereby  the  defendants  released 
the  lot  for  ihe  consideration  of  ten  cents,  and  which  appeared 
to  have  been  executed  after  the  same  had  been  surveyed  un- 
der the  direction  of  the  parties,  the  boundaries  in  the  deed  of 
1820  beinsr  nlir^ired  to  be  vague  and  indefinite.  It  further  ap- 
peared that  the  complainant  had  admitted  that  he  had  settled 
with  his  uncle,  Gideon  Hall,  nnd  pnssrd  rcrripis  in  friend- 
ship, and  his  uncle  had  given  him  a  watch.  He  however  de- 
sired one  of  the  witnesses  to  apply  to  his  uncle  to  give  him 
0600  or  something  in  money  for  the  land,  as  he  did  not  like 
it  The  40  acres  are  rough,  mountainous  land,  valued  at 
from  04  to  00  per  acre.  The  complainant  is  described  as 
industrious,  ino^nsive,  simple  and  ignorant ;  the  defendant, 
Gideon  Hall,  was  said  to  practice  a»  an  advocate  in  jostice^ 
eomrts,  having  formerly  liimself  been  a  justice  of  the  peace. 

The  Judgaof  the  equity  court,  (the  Hon.  William  A.  Do- 
er,) afiar  a  hearing  on  the  i^eadii^  and  proofr,  decreed  an 
aeoount  to  %e  tate  of  the  amount  doe  the  edmplahaoit  for 
his  senices  dating  \m  minority.  The  defendants  appealed 
lo  the  court  of  chancery,  and  Chancellor  Jones  affirmed  the 
daeraeaad  remanded  the  cause.  On  the  oomfa^  Inof  the 
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fadttitiei6e|ilad,aiid  the  jodgo  oooArmed  the  xepoit  and  de^ 
creed  that  the  defendants  pay  the  amoiKit  due,nnd  that  the 
eompMaant  feleaae  the  40  aerea.  This  decree  was  affimed 
hy  Chanoellor  Walworth  on  appeal  to  hfaii»  and  ordered  to  he 
carried  bMo  eflbd*  FIrnii  whidi  daoMC'eii  'lfppeit"w1ll  att*' 
teied  to  thia  court,  where  the  caiue  wis  argued  by 

D,  Oagiimr^  kr  appeUanli* 

/.  LAaumrmtXf  for  respondent 

The  following  opinion  was  delivered  by 

Chief  Juatiee  Sataoh.  This  is  a  short  and  simple  caae> 
addresaiog  itself  to  the  cooimoii  aeoao  and  coaunon  joatiee 
the  plaineai  man,  an4  aaema-to  laqoire  no  legal  iaaraiog  to 
decide  it  The  deed  from  the  testator  to  the  oomplainant 

when  executed  was  a  firaod  upon  the  elective  franchise ;  it 
conveyed  no  estate,  for  it  was  never  delivered  by  the  jBrrantor. 
lit  was  not  considered  by  him  as  a  compensation  for  services, 
for  he  spoke  of  it  as  a  gift,  aud  at  the  .same  time  admitted  he 
owed  the  complauiaiU  $500.  There  can  bi;  no  dispute  that 
at  the  death  of  RowlariLl  Hal]  the  estate  [loiieeily  owtxi  Per- 
kins 8500.  How  has  tliis  acknowledged  flebt  of  $500  been 
paid?  I  answer  by  compelling  or  persuading  this  sirapie  and 
ignorant  younc;  man  to  reeeive  the  40  acres  of  roeks  in  com- 
pensation for  his  services.  The  land  is  estimated  by  some 
of  the  witnesses  at  $4,  and  by  others  at  eight  or  nine  dollars; 
a  fair  medium  is  $6.  We  may  therefore  consider  the  land 
worth  $6  per  acare,  amounting  to  #240,  which  thoaa  unoiae 
gave  their  sephew  ioelead  of  iiM  and  ahoat  two  ymn  aa» 
teieat. 

It  is  said  that  iaadeciuacy  aloee  is  no  niirionmnf  firand  it 
has  indeed  been  so  decided ;  but  ioada^cy  doaa  not  here 
stand  alone.  The  cootractifig  parties  and  Umot  eapadtfiei 
ahottld  also  be  considered:  on  the  one  alde»  a  aimpleiaiiadM*' 
tad  boy^  who  knew  only  how  to  wiofffc  OB  afim  iim  the  otlv 
«ri  a  man  who  had  been  a  jpatiee  of  the  peaoe^aiid  therdfoea 
mj  he  pieaunad  to  haiw  mmt  lumrMga  of  Jaw.  Ha 
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no  longer  n  justice,  but  his  practice  was  that  of  advocating 
causes  before  justices,  and  probably  he  was  not  unacquaint- 
ed with  the  tricks  and  quibbles  which  too  often  disi^^race  in- 
ferior tribuaaU,  and  bniig  a  reproach  upon  that  branch  of  our 
jwitprodeiioe.  Tlio  inadequacy  then  consist*;,  1.  In  convey- 
ing 40  acres  of  mountain  rocks,  worth  $240,  in  satisfiictioB 
of  ft  debt  of  abom  $665,  much  lewUiAiiiialf;  2.  Oiw  of 
contracting  parties  arrived  at  mature  age,  perfisctljr  acquaint- 
ed with  the  value  of  property,  and  from  his  very  TOoatioor 
in  tile  liabtt  of  taldi^  every  advantage  wiiioh  llie  law  would 
permit:  tlie  otfaer  an  ignorant,  nmple,  unsufpectii^  boy,  nn- 
aoqoaintad  with  property  and  with  the  arts  and  imngiHt 
which  too  often  attend  more  advanoed  age ;  &  On  the  one 
iUe  the  undo,  and  the  otiier  the  nephew.  The  graod&- 
4torhad  hitherto  been  the  goanfian  add  guide  of  the  oom- 
fluMail;  andafter  hisdeenae^to  whom  oooM  thb  igDoram 
yovlfa  more  natoraHy  look  fer  ad  vine  and  protection  than  to 
Ml  molbei'i  biolher,  the  eiBcnlor  of  hii  grand&tlMi^a  wiB* 
a»  one  every  way  capable  of  advirii^  him  f  Thetenltih^M^ 
ever,  sliews  that  there  was  some  reaaon  in  tiM  anoient  law 
which  refused  to  relations,  who  might  inherit  from  minors, 
the  guardianship  of  their  persons,  because  it  was,  as  Lord 
Coke  says,  (luasi  affunm  lupo  commitiere  ad  demrandumJ* 
I  have  thus  far  cited  n*^  riuthority  ;  it  seems  to  me  that  none 
can  be  necessary  beyond  an  apjx'al  to  the  moral  sense. 

It  is  contencicd  by  the  appellants  tliat  there  is  not  in  the 
bill  a  sufficient  allegation  of  fraud  to  justify  the  admission  of 
evidence  on  that  subject,  and  if  there  be  a  sufficient  ;ilh»ga- 
tion,  there  is  no  evidence  of  fraud.  The  bill  cherrfos,  that  if 
the  defendants  should  produce  a  receipt  in  full  from  the 
complainant,  that  such  receipt  was  fraudulently  and  un- 
justly obtained.  This  is  sufficient.  The  ground  of  the  plain** 
tiff's  claim  was  matter  of  contract,  and  he  resorted  to  a 
court  of  equity  because  the  written  contract  signed  by  Row^ 
huai  Hall  was  lost  or  destroyed ;  tlie  allegation  of  firand  WM 
hiMioipatiMi  of  the  deface  conlamplated,  and  it  seems  to 
me  wheothui  set  up^  it  need  not  be  so  full  as  if  made  the  ndh 
■tantiTe  gnoond  of  complamt  Had  the  plaintiir  bebw  been 
fa  'pomairion  of  the  wiUM  oomtnot,  he  mfgfat  haTe  ned  » 
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a  court  law,  and  ibe  question  of  fraud  nugjbl  have  besneik*  ALBAirr, 
quired  into  in  rebutting  the  defence. 

Fraud  is  often  tbe  suligect  of  enquiry  ina  oourtof  law  as 
Well  as  in  equity  $  there  is  this  dUference  however,  that  at 
law  fraud  must  be  pioved  ;  it  must  be  what  Lord  Hardwieka 
calb  doku  wiahUf  actual  fraud  tamog  from  fects  and  dreon- 
sluicet  of  tmporition.  At  law*  the  oonCcact  of  every  man 
who  is  eomp09  mHu^  m  biadu^  and  caaiiot  be  avoided  ia 
gene^d  wMioat  proof  of  aeual  fraud  in  obtainiqg  it  NeU 
liier  wiU  a  court  of  equity  meMoie  the  ezteni  of  meife  oodsi^ 
stradingi  aod  say  tint  tfaefe  is  an  equitable  ineapiciQr  where 
tee  is  a  kigal  capaoity;  yetifa  weskman  ghresa  hood  finr 
a  pretendsd  eoosideiationi  whsn  in  truth  thm  was  aona  er 
not  near  so  much  as  is  pfetended,  eqmty  wiH  relieve  egainst 
it  (8  P.  W.  130,  1.)  Fraud  is  sometimes  also  apparent 
from  the  intrinsfe  natnrs  of  theooetraet.  It  may  be  such  as 
no  man  in  his  senses  and  not  under  delonon  would  make,  and 
such  as  no  honest  and  fair  man  would  accept,  which  is  L#ord 
Hardwicke's  second  class  of  frauds  ;  and  his  third  is  that  which 
may  be  presumed  from  the  circumstances  and  condition  of  tbe 
parties  contracting^.    (2  Vessev.  sen.  155,6.) 

This  case  partakes  of  both  the  two  last  classes  of  frauds, 
if  not  of  the  first.  Here  was  a  contract  made  which  no  sen- 
sible man  not  under  delusion  would  make  on  the  one  hand* 
and  which  no  man  who  had  not  lost  all  the  conscjousness  of 
shame  would  accept  on  the  other.  One  of  the  parties  was  a 
weak  boy,  the  other  a  man  of  capacity,  who  may  be  presum* 
ed  from  the  circumstances  of  this  case,  an  artful  intriguer  in 
small  matters.  It  was  a  ooaferact  made  by  an  unsuspecti^ 
youth  witha  man  in  whonit  horn  the  connenen  existing  b^ 
twsen  them,  he  most  have  reposed  oonfidenoa*  and  to  whev 
he  naturally  looked  for  advice  and  isratoeticaL  It  is  deariy  a 
case,  therefore,  wherefrom  the  nature  of  the  *Tft"ft^iff!  sad 
the  sHuation  of  the  parties,  ftand  sad  inqpesitieBare'to^heiM^ 
sumed.  (4Gowen»8aOL) 

I  amof  ofAiilm  thedsQieeefhis  hoMT  the 
heeffirined  witfi 


ALBAWTi  Mr.  Senator  S.  Ailen  also  deliYered  an  opmian  io  favor  of 
^^I^^JJJ^  an  a&rmance  of  tbe  decree. 

And  this  being  the  unanimous  ojnniijn  of  the  court,  the  de- 
cree of  th<'  chancellor  was  acoordir^iy  aiiirn^od,  with  co«ts  to 
be  paki  by  the  appeUaat8« 


Case  and  HAiwood.  appellants,  and  Haiobt  and  Am* 

TBUR,  resporidentft 


Wkomaputy  owni  had  adjoining  one  aide  of  a  glMaiiftnd  also  owm  ths 
bed  of  the  ;4trf>am,  and  conveys  to  another  owning  land  adjoining  the 
•trcam  on  theoiiicr  nidc  thereof  the  land  under  water  to  the  middle  of  the 
stream,  reserving  to  himself  the  right  to  butt  a  dam  on  both  lidea  or  shoree 
«r  the  siMUBMfcoduJ}  think  iMcwaary,  the  pttltaBH»«nlllMtoM«fid 
put^pcttaaiBtltoaMor  flwtratof, ■■twilhilmiMag  A>iimiiiliMi. 

Tttenaation,  in  ludkMithaa  not  the  effect  of  an  exception,  it  being  indis- 
pensable to  a  good  exception  that  the  thing  excepted  should  be  part  of  the 
tJlin^/frarii'^ff,  and  not  of  any  other  thnitj ;  the  reservation,  however,  is  op 
etativo  as  an  implied  covenant  or  by  way  of  esiopjptL,  securing  the  nght  pxo- 
Tidadte  in  Ihft  iMmtfoB. 

Whmtkanli  ta  infeirfbldBMnriaa  <if «  ttMun  of  water  ftpitb»mnb  tad 
^draulic  works  of  a  party,  it  is  a  proper  case  for  the  aOowance  of  ft  pfdinr 
nuj  ii^umetiom,  m  the  ii^uiy,  if  peniited  in,  inigbt  beinepftiihle. 

Appeal  from  chancery.    General  Philif)  Schuyler,  by  let- 
ters patent,  bearing  date  the  22d  September,  1789,  had 
granted  to  him  the  lower  falls  in  the  outlet  of  Lake  George, 
and  a  small  strip  of  land  adjoining  the  same  oi»  the  south  side 
of  the  outlet.    Thc  ^rant  included  the  bed  of  the  river  for  a 
considerable  distance  both  above  and  below  the  falls,  and  tbe 
premises  granted  were  bounded  by  the  north  side  of  the  wa- 
ters of  the  outlet.    On  the  5th  July,  i7d3.  General  Schuy- 
ler, by  deed,  for  the  consideration  of five  pound*,  granted  un- 
to Samuel  Deal,  Peter  Deal  and  Jane  Nicoll,  in  fee,  all  the 
land  under  the  water  of  the  ontlett  from  the  north  shore 
tfaareof  to  the  middle  of  tl»  itMUi^aciaiidiBg  the  wholedia-  ' 
tance  from  the  iiM)em  to  tbo  eastern  boundary  of  his  Mot 
In  thb  deed  the  grastoes  were  acknowiedgad  to  be  tbe 


9TS  of  the  north  shore  of  the  outlet,  and  in  it  was  contained  a  albaxy, 
reservation  in  these  words :  **  saving  and  reserving  neverlbe- 
hm  to  the  said  party  of  the  first  part,  his  heirs  and  assigns, 
the  right  to  bott  my  dam  or  dams  on  both  nin  or  tktiru  of  ^  J* 
the  Slid  river  or  watan»  as  he  or  Ihey  may  think  necessary. 
The  grant  wat  alio  made  subject  to  an  unexpired  term  of  a 
lease  to  one  George  Trimble,  for  21  yean  from  the  1st  May, 
1768.  The  deed  also  contained  a  covenant  on  the  part  of 
the  graator,  thai  it  shouhl  be  lawfhl  for  the  partiea  of  the  ae* 
ooad  part,  tbeur  heirs  and  assigiui,  at  any  thne  or  tunes  for* 
ever  idier  the  eximtioD  'of  the  lease  to  Trimble,  to  butt  any 
dam  or  dams  oo  both  the  sides  or  shores  of  the  said  river  or 
waters  which  they  mfght  thmk  necessary;  which  dam  or 
dams^  and  the  river  or  waters  thereiD,  might  nevertheless  he 
used  and  occupied  by  the  said  party  of  the  first  part,  his  heim 
or  assigns,  on  paying  such  proportion  o£  the  expense  and 
ehaiges  of  ereedng  such  dam  or  dams,  and  keepiiig  the  sama 
in  repair,  as  should  be  adequate  to  such  use  and  occupation. 

Trimble,  the  lessee  of  general  Schuyler,  constructed  a 
dam  across  the  outlet,  butting  it  on  both  shores,  and  erected 
mills  on  the  south  sliore,  of  which  dam  and  mills  he  and  those 
claiming  under  him  remained  in  possession  until  the  1st  May, 
1809,  the  time  of  the  expiration  of  his  lease.  After  ISOi^, 
the  proprietors  of  the  property  on  the  north  shore  used  the 
waters  of  the  outlet  for  the  purpose  of  carrying  on  various 
hydraulic  operations,  obtaining  their  supply  of  water  from 
the  dam  oriirinally  constructed  by  Trimble,  and  the  owners . 
of  the  properly  on  the  soutli  shore  using  the  water  for  like 
pur{)Oses  from  the  same  source.  This  dam  is  near  the  head 
of  the  ^s,  crossing  the  outlet  in  a  north-east  direction,  the 
outlet  here  bending  to  the  north,  whilst  below  the  falls  it  runs 
in  nearly  an  eastern  course.  Near  the  centre  of  the  outlet 
there  is  an  island  with  which  the  dam  on  each  side  is  ooiir 
nected.  The  cbanneL  oC  the  outlet  at  the  place  where  the 
dam  was  ooginaUy  constructed,  and  where  it  has  been  eon- 
tuiued,is  on  the  norlft  side  of  the  outlet 

In  Decennber,  1826,  the  respondents  who  have  become 
possessed  of  the  title  ibrmeriy  Tested  u  S.  dt  B.  Deal  and 
J.  NiooD,  toed  their  bili  In  chancery,  stating  that  Case,  one  of 
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ALBANY,  tiie  appellantBt  for  the  joint  betiefit  of  himself  and  the  other 
appellant,  had  recently'erected  a  dam  across  th*  otrtlet  in  an 
oblique  direction  from  the  island  near  the  centre  of  ^  out- 
let  ta  the  north  bank  of  the  outlet  $  that  Ihe  dam  was  not 
then  completed  as  to  letotii  and  conime  the  waters  of  the 
onllet,  but  the  teipondents  idleged  their  belief  that  when  lfa» 
«me  AoM  be  oompteted  so  ae  to  rariit  and  oonte  tke  wa- 
fan,  it  wooM  MMy  and  abeoitrtielj  diveft  the  wntora  fton» 
the  mfllfl  and  other  bydmufic  Wotks  of  the  mpoodiBnti  oo  the 
nortbeily  side  of  the  oatlet,  to  the  entire  destroetkm  of  tho 
Tike  of  the  miUs  and  other  hydranllc  workl»  and  to  the  It- 
mpairable  injury  of  the  vespondenti.  The  Wi  prayed  an  kh 
jnnction  testraink^  the  appellants  ftom  proceeAog  in  ihtt 
Ooostmction  of  the  danl,  and  for  general  relieC  An  h^fune* 
Hon  issued  aooordbg  to  the  prayer  of  the  biiL 

hk  the  answer  of  the  appellants,  in  Whotn  th)»  tide  of  Geiu 
Schuyler  to  the  premises  in  question  is  Tested,  it  Was  adniit* 
ted  that  if  they,  the  appellants,  had  been  permitted  to  com- 
plete the  new  (kiiu  in  the  manner  contemplated,  so  ns  to  re- 
sist and  confine  the  waters,  it  would  have  diverted  much  of 
the  waters  from  the  mills  and  hydraulic  works  of  tfie  respond- 
ents, but  would  not  hnve  Averted  the  whole  of  the  ^vaters, 
nor  involved  the  entire  destruction  of  the  mills  and  hydrau- 
lic works  of  the  re?:pondents ;  and  the  i-is^ht  of  constructing 
such  dam  was  insisted  on,  as  reserved  in  the  deed  from  Gen» 
erai  Schnyler  to  the  Deals  and  Mr^.  TVicoll. 

The  appellants  contended  that  they  were  entitled  to  have 
their  miUs  supplied  with  water  in  preference  to  the  mills  of 
the  respondents,  ^nd  that  they  had  the  right  to  erect  such 
dams,  bottiog  oh  ihb  hotth  shore  of  the  outlet,  as  might  be 
io  se^nire  such  8up|>ly.   On  the  coinmg  in  of  the 
r,  m  motidii  was  made  fbr  the  dissdutinn  of  the  injune- 
which  was  denk^  by  the  chancelk>r.    (See  fab  ophnoo^ 
1  Face's  Ch.  R.  441)  IMh  the  Older  deiqrn^  the  mote 
the  daftndhnte  bdow  a^pifiealfed  to  fMa  ooiM*  The  appeal 
wu  Mjguadby 

A  Msitos  fer  the  a|ipelknhk 

/.  K  Bnry,  for  the  mpondenta.  « 


The  following  opinion  was  deiiveied  by 


'  w  Tm  wTAn  OF  nww: 

*  Mr.  Joitice  Swuklamd,  The  complninants  below  (the  alpavt, 
voepoiMfeats  hen)  jepraeeat  the  grmtBe$f  nod  the  appellaiiti 
vepfeeent  the  grwutvr  of  the  deed  from  Cienerel  Schuyler  to 
&  P.  Deei  end  h  NicoU ;  and  the  questien  is  whether» 
aocordu^f  to  the  jolt  cowtrtietftoii  end  kgtl  openlm  of  thet 
deedt  Geoenl  Sehaf  kr  had  a  to  diyert  the  whoto  of  the 
stream  from  its  natunl  chanoei  on  the  north  to  the  south 
ehore,  whenever  the  whole  of  the  water  became  necessary 
fitr  his  mills  and  other  hydnualie  wmha.  The  deem  of  tin 
chancelbr  affinaae  he  had  not 

It  will  be  perowTed  that  previous  to  the  eneeution  of  this 
4eed,  neither  of  the  parties  oouM  erect  a  dam  eKtending  from 
shore  to  sbdre.  General  Schuyler  owned  the  south,  and 
Deali  and  Nicoll  the  north  bank  of  the  stream ;  neither 
hud  a  right  to  butt  upon  the  l[ind  of  the  other,  and  the  pria* 
ciple  object  of  the  conveyance  seems  to  have  been  to  obvi- 
ate this  difficulty,  and  to  put  it  in  the  p^wftr  of  each  to  dans 
across  the  stream  ;  and  accordingly  one  half  of  the  bed  of  the 
slreum  is  conveyed.  If  the  deed  had  slopped  here,  there  cai| 
be  no  doubt  that  there  would  liav  e  been  a  perfect  equality  <^ 
iii^ht  between  th(3  parties;  earJi  would  have  owned  one  of 
the  banks  and  one  half  of  the  bed  of  the  stream,  with  a  right 
to  an  equal  participation  in  the  use  of  the  water,  according 
to  the  principals  of  the  common  law,  (Ex  parte  Jetmings,  6 
Cowen,  518,)  but  neither  would  have  acquired  the  right  to 
butt  a  dam  against  tlie  opposite  shore.  To  accomplish  this 
object,  Geneiai  Schoyknr  saves  or  reserves  to  himself  a  right 
40  butt  a  dam  or  dams  on  both  aides  or  shores  of  the  river, 
nad  expressly  cofinairts  that  the  granteee  shall  also  have  the 
eamer^iht  The  coennaMt  aad  thegeeplioD  anam  pjonieeiy 
the  same  ift'^n*- 

The  reservation  can  have  no  eftot  as  an  eroeption.  An 
cioeption  is  somethhig  renrved  by  Um  gnalor  oat  of  that 
whidi  he  has  belbre  granted.  It  is  indispenaable  to  a  good 
exception  that  the  thi^g  excepted  flbooldbepart  of  tbethmg 
previously  granted*  and  not  of  any  other  thing.  (8  Craise^i 
Pig.  tit  t3,ch.9| fpet  d8,.49.  Sfaepw Touch.  77.  Comynf^ 
pig.  Fait  £.  4^  e»  7, 8.  Onike.  Elfb  «.  Cck^s  litt  47» 
a.  147,  a.)  The  deed  of  General  Schuyler  dkl  opt  joonveiy 
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ALBANY,  .  or  prolbts  to  convey  any  part  of  the  mrtfa  ihove;  lie  eonld 
i>«c  1839.  ^  therofore  reserve  a  right  to  build  a  dam  agaioit  it  But 
thoDgh  void  as  an  exeeplioii,  the  leservatiaii  is  binding  upon 
the  grantees  and  their  assigns^  and  becomes  operative  eitbor 
as  an  Implied  covenant  or  by  way  of  estoppel. 

The  deed  is  to  be  construed  as  though  the  parties  had  mu- 
tually covenanted  that  each  riionld  have  a  lig^t  to  bott  a  dam 
upon  the  shore  of  the  other;  and,  considered  in  this  pomt  of 
view,  I  see  no  ground  for  contending  that  it  was  the  inten- 
tion of  the  parties  that  the  grantor  should  have  a  greater  right 
In  the  use  of  the  water  than  the  grantees. 

Nor  is  such  a  conclusion  to  be  drawn  from  the  reservation 
by  the  grantor  of  a  right  to  use  the  water  from  the  dam  or 
dams  which  nnight  be  erected  by  the  grantees,  upon  his  pay- 
ing such  proportion  of  the  expeiise  and  charges  of  erecting 
such  dam  or  dams  as  shall  be  adequate  to  such  use.  Sup- 
pose the  grantees  had  expressly  covenanted  that  the  grantor 
sh  uild  have  a  right  to  use  the  water  from  their  dam,  up- 
on paying  a  reasonable  propurtion  of  its  cost ;  it  certainly 
would  not  be  a  rational  construction  of  such  a  covenant, 
that  the  covenantee  should  have  a  right  to  take  the  toAo&  of 
.the  water,  whenever  he  thought  proper  to  pay  the  whole  ex> 
pense  of  the  dam,  or  two  thirds  or  three  fourths  of  it»  as  his 
capiice  or  convenience  might  dictate ;  and  a  more  GbersI 
constraetkm  cannot  be  given  to  an  implied  covennnf,  or  a 
xeservation»  made  by  the  grantor  in  his  own  deed.  Every 
exception  or  reservation  is  the  act  of  the  grantor,  aod  shall 
therefore  be  construed  most  strictly  against  htm^  and  most 
beneficially  for  the  grantee. .  (2  Saund.  166,  669.  10  Cohe, 
106,  h.  Com.  Dig.  Tit  Fdt.  £.  8.)  It  appears  to  me  to 
have  been  the  virtual  intentt<xi  of  the  parties  to  establish  an 
equality  of  right  In  the  use  of  this  water ;  and  such  In  my 
opinion  is  the  legal  construction  and  eftct  of  the  oonveyanee 
In  question. 

It  is  not  demed  that  the  eflbct  of  the  dam  m  question  when 
completed  will  be  to  divert  a  large  proportion  of  the  water 
from  the  mUls  of  the  respondents ;  nor  is  it  denied  that  it  is 

the  intention  of  the  appellants,  if  not  restrained,  to  complete 
the  dam ;  it  wa^  tlierefore  a  proper  ca^  ibr  a  preUminaxy 


Digitized  by  Go(^qle 


FoMTTH,  t^ppeUantt  and  Claik  6t  Stbwaet,  re^pimdenU. 

A  C<M[ITev%ncf'  of  an  estate  will  not  be  decreed  in  rhanrery  where  the  proof 
of  the  equilablo  title  rarirs  from  that  set  up  ui  ihr  bill  ;  tfiun,  wiu-ri"  a  statu 
«f  facta  waa  aiit^ed  m  a  bUl  creating  a  retulting  trutt,  and  tlie  proof  aheW' 
0d«MlMfiiMlfl|fraMMiiltofloavqr»^«Ml<M;ifa^  wuootaib 
titMtonliar. 

TIm  ipptutwiation  of  the  joint  fonda  of  a  copaitBRihip  bj  floe  of  the  mem. 

Hem  of  a  fi-rn  to  the  purchase  of  rral  estate  eonveved  to  such  partner  in 
his  own  name  will  not  creati:    a  rrsultinrr  ini-xl  in  tavor  of  hia  CO-partner, 

ualeu  the  funds  were  lo  appropriated  in  pursuance  of  aa  agreement  be> 
twMB  tlM  pulfM  tt  die  ttaM  of  the  pQidun. 
Whtfsthe  'eontiMliaf  inrtisi,  •Ifcarftoontmotlbr  thapupebMe  of  aa  «Mite 

and  the  payment  of  the  conaideration  money,  but  before  lln  fmiliwi  of 

a  deed,  conspirn  together  to  defraud  the  ereditora  of  the  vendee,  it  »eemt 
a  court  (J f  chancery,  on  a  bill  filed  by  a  creditor,  would  (li-ein  F^fintable 
titie  vested  in  the  Yendee,  and  would  not  permit  the  statute  of  frauds  to  be 
toteipeoed  m  a  btt  to  Ao  oetUng  up  of  ndi  title. 
IVhera  llw  pMpertf  of  a  dfllMidaiit,  eeU  onder  aa  amealiBB,  a  eaai  eqael 
to  or  greater  than  the  aaMMUit  of  the  judginent,  the  plaintiff  m  mch  jtidg. 
mcnt  can  no  long'cr  be  coimidcred  a  jud^ent  creditor  of  such  defendant, 
entitlf»d  to  the  equitable  interlcrtncc  of  a  eoiirt  of  chancery,  to  »'A  aHide  a 
fr«MduUnt»eitUmeni  of  accouata  between  tiiu  defendant  and  a  thud  pciaon. 
9»  eaaUa  a  eeovt  ef  ehaaeeiy  to  art  aaida  aa  ftaadaleat  a 
twiaa  a  itaftinibnt  in  ajadfrneaft  and  a  tliiid  peMNii  an4ta< 
count,  dtc.  moil  aettlement  must  be  dinetlj  ohaifed  to  have 
Jent ;  and  all  the  creditors  in  such 
I  ia  tlie  bin  te  them  to  cone  ia. 
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Injimetioii,  as  the  injury  might  be  irrepaxaUe.    (1  BreWs  ALBAUTt 
C.  R.  588.  2G0Z.  Clts.4.   10Vet.l9&  2  Johm.  Cb.  R. 
164,  272.   3  id.  282.    5  id.  101.   6  id.  480.   Eden  <m  Inj. 

164,  note  7,  b.)  And  the  defendants  having  failed  to  estab- 
lish their  title  by  their  answer,  the  motion  to  dissolve  the  in- 
junction was  properly  denied.  I  am  therefore  of  opinion 
that  the  decree  below  ought  to  be  affirmed. 

Mr.  Senator  S.  Allen  also  delivered  an  opinion  in  affirm- 
aiMseofthc  ordiT  appealed  from. 

This  being  the  opinion  of  all  the  members  of  the  court, 
only  one  senator  dissenting,  it  was  thereupon  ordered,  ad- 
judged aud  decreed  that  the  order  of  the  chancellor  refusii^ 
to  dissoive  the  injunction  be  affirmed. 
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MB  cjuam  w  thb  GomiT  or  bmrois 

ALB  AW,  An  answer  In  chancery,  althoogh  reipooaiTe  to  a  bill,  if  impeached  in  mate* 
Dec.  rial  part^  hv  th(>  proofs  in  tlie  aMM*  ia,  likeaU  other  endfoce,  antitlpd  to 

only  diiuiniMhi'd  credit. 
Vnaflk     The  priority  to  which  a  judgment  in  (avoir  of  the  UoUed  Stetea  is  onlitled 

flf  priDTfBjvMlMtardie  faBmlfimdior  llwdahlviii  tte 

I 

Appbal  from  chancery.  The  appellaat  filed  his  bill  in 
chancery  to  obtain  a  decree  directing  the  respondent,  Daniel 
P.  Clark,  to  release  and  convey  to  him  the  moiety  of  the 
weit  half  the  buildiqg  in  the  city  of  Albany  formerly 
known  as  the  Tontine  Cofiee  House,  which  the  appellant  ai' 
leged  was  held  m  trmt  by  Clark  for  the*other  respondentt 
Gilbert  Stewart,  whose  interest  in  the  premises  the  appe- 
llant had  acquired  as  a  purchaser  at  sheriff's  and  marduTs 
sales  by  virtue  of  executions  against  Stewart. 

It  was  stated  in  the  bill  that  Stewart  and  Clark  were  co- 
partners in  mercantile  bunness  (rom  1610  until  1819 ;  that 
Stewart  advanced  a  capital  of  $12,000;  diat  during  the  two 
first  years  of  the  connection  a  Mr.  Tallmadge  was  a  member 
of  the  firm,  during  which  time  the  business  was  carried  on 
under  the  name  of  "Clark  Talluiadge,'*  and  for  the  resi» 
due  of  the  time  under  the  name  of  "  Daniel  P.  Clark  Co.  ;** 
that  in  July,  1815,  Stewart  and  a  Mr.  Lansing  bcitig  the  own- 
ers of  the  Toiuitic  Coffee  House,  agreed  to  sell  the  same,  and 
accordingly  sold  and  conveyed  theeoi^  lialfof  the  buihiuii;  to 
Messrs.  Webb  &l  Dummer,  merchants,  tradir^  in  Albany, 
for  the  sum  of  81(),000,  who  paid  the  amount  to  Mr.  Lan- 
sing, and  the  west  iialf  they  sold  and  conveyed  to  the  re- 
spondent Claric  for  the  like  sum ;  whose  wingle  bond  for  the 
.  amount  was  accepted  by  Stewart.  The  bill  then  chai^ged 
that  Stewart  was  a  joint  purchaser  with  Clark,  that  there 
was  a  private  arrangement  or  agreement  then  or  afterwards 
made  between  Stewart  and  Clark  that  the  pniohase  thus 
made  by  Clark  shonid  be  on  their  joint  account,  and  that 
they  should  be  joint  owners  thereof,and  that  tfaedeed  mads 
to  Clark  was  taken*  or  afterwards  agreed  to  be  j^takeii,  and 
held  as  a  ^trustee  for  Stewart,  to  the  extent  of  Stewart's  m- 
teffMtmtbesaflDe.  The  bond  given  by  Clark  to  Stewart  Ibr 
$10^000^  was«yexTed  to  lisvebeen  delivered  up  and  canceU 
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led  in  January,  1818^  without  any  pan  thereof  baviqg  been  albattt, 
paid;  and  it  was  alleged  that  in  September,  18l9,oii  a  Mt-   ^'^  '^^ 
tlement  of  the  eoncetne  of  Stewart  and  Clarfct  the  latter  was 
fiHind  to  be  indebted  to  the  former,  mdependent  of  the  intereit 
of  Stewart  in  the  hoowioid,  in  a  large  turn  of  money*  epeoi* 
fied  at  tlOiOOOw 

It  was  farther  stated  in  the  biU  that  in  nooth  of  August^ 
1819,  Stewart  de(teed  himself  a  baalcrapt,  and  made  an  as> 
dgninent  of  his  property  real  and  personal  to  Claik  and  one 
John  Stewart,  junior,  for  the  benefit  of  certain  creditors ;  that 
the  purchases  made  by  the  appellenC  of  the  premises  in  ques* 
tion  were  made  in  February,  1822,  and  Joly,  1888  ;  thefirstat 
a  sale  under  an  execution  on  a  judgment  in  &yor  of  the  Udt- 
ed  States  against  Stewart,  docketed  on  11th  Jund,  1821 ;  the 
second  at  a  sale  vuider  an  execution  on  a  judgment  in  favor  of 
the  appellant  and  his  partner  in  trade  agidnst  Stewart  for  the 
sum  of  467,6^,  docketed  22d  October,  1819. 

The  bill  stated  that  the  defendants  Clark  and  Stewart  pre- 
tended at  tlie  filing  of  the  bill  that  the  purchase  of  thf  house  by 
Clark  was  on  his  own  account  and  for  his  own  benefit,  and 
that  Stewart  had  no  interest  in  the  mercantile  busing*?*;  carried 
on  in  the  name  of*'  Daniel  P.  Clark  <fe  Co."  and  concluded  by 
praying  a  decree  conipellino;  Clark  and  Stewart  to  release 
and  convey  to  the  complainant  (the  appellant  here)  the  estate 
and  ^interest  of  Stewart  in  the  house,  and  far  genml  re* 
lief. 

,The  defenduits  below  pat  in  then*  answers  to  the  biy» 
Clark  pntlhig  Sn  four  answers,  (the  three  last  opoa  except 
tlobs  taken  to  that  first  pot  in.)  The  trust  set  up  in  the 
Ml  was  fiilly  denied,  as  was  also  the  partnership  of  Stewai% 
andCSark  sobseqnent  to  the  withdrawal  of  Tallmadgie  fhnn 
4e  fon*  ^oofii  were  taken,  lirom  which^  amongst  other 
Ahq;s,  It  appeared  that  hi  September,  litO,  Stewait  npfMl 
toiodge  Miller,  of  Ciyuga  ooQnty,'for  the  henelk  of  the  in- 
soh<eiit  law  of  this  state  tfiseharging  the  penen  of  debton 
llxHn  unprisonmeot.  His  dischai^ge  was  ofvposed  hy  several 
creditors.  Upon  that  occasion,  the  respondents,  Onk  and 
Stewart,  were  bstheianiined  under  oath,  and  hnportaiit  dfak 
ctosures  made^asto  which,  and  the  other  ftds  m  the 
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cMmB  uf  not  Qomr  of  muuxsm 


ALBAifTf  Dot  already  stated,  the  reader  is  rcfcrrfHl  to  the  opioioD  of  Mr« 
P6C.18S29.   Justice  Maiu  V  delivered  in  this  court. 

The  cause  was  heard  on  pleadings  and  proofs  hy  Chancel- 
lor Jones,  who,  in  March,  1828,  made  a  decree  dismissing 
the  bill,  but  without  prqudice  to  a  new  bill,  and  without 
costs ;  be  benig  of  opinion,  upon  the  case  made  by  the  liiU 
aad  the  proofs  ia  auppori  of  it,  that  Stenart  had  not  any  estate 
or  interest  in  the  premises  called  the  weat  half  of  the  Toatme 
Coifee  HooBB^  in  the  city  of  Albany,  at  the  time  of  beoona^ 
hHolvenI  and  maluqg  theaarigimient  in  the  pieadiagaineotiiM- 
ed  to  troelaef  ibr  the  benefit  of  hia  credtton^'  which  ooidd  be 
lefriednpofi  andfoldby  eiecQtioQi  on  jcxIgaMnlaagafaat  Stew- 
art, and  that  ty  reaaon  thereof  the  oomphunanl  can  have  ae 
niief  npcm  the  bin  filed  by  limtas  purchaaer  onder  theeneco- 
tiona  hi  tiie  pleadinga  mentioned.  From  thia  decree  the  com- 
plainant below  appealed  to  tfait  court. 
The  appeal  here  waa  ai-gued  by 

8.  it  JM,ibrthe  appellant 
A,  Van  Vechten  4*     V»  Bmty,  for  respondents. 

The  following  opinion  was  delivered : 

Bv  Mr.  Justice  Marcy.  The  settlement  between  Stew- 
art  and  Clark,  made  in  1819,  was  not  directly  charged  as 
fraudulent  in  the  bill,  but  its  fairness  was  incidentally  involv- 
ed m  the  matters  that  were  in  issue  between  the  parties,  and 
,  the  evidence  that  impeached  it  was  proper!  v  received  and 
ought  not  now  to  be  laid  out  of  view.  The  respondents 
might  have  repelled  that  evidence,  if  it  could  be  done  1  and 
with  the  opportunity  arose  their  duty  to  do  so.  At  all  events 
it  is  not  for  na  to  conjecture  what  different  aspect  n^gfat  have 
been  put  on  the  transaction.  So  far  as  w«  are  required  lo 
look  at  it,  we  must  look  at  it  asit  is  presented  to  us  t  andao 
Tiewing  it,  we  mnsttey  that  the  creditors  of  Stewart  have 
most  abundant  reasons  to  be  dissatisfied  with  the  nanner  in 
which  this  basuMss  was  dosed.  My  infealfgatiDna  on  this 
part  of  tlis>caaa  teraunalt  in  the  eonciusiea,  thai  8tewail 
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was  not  oaiy  a  {lariner  of  Clark  after  Talimadge  rtlind 
fram  the  eoacern  untU  1819,  bat  had  dming  all  that  tioM  ft 
large  amount  offumUthmin  unte  the  control  of  Clark. 

Clark  states,  that  in  port  payment  of  the  bond  of  #16,000 
eieealed  faf  ^om  to  Stewart  at  aecority  for  the  payment  of  tlM 
conaideralMiifliooeyof  tlM  w«at  Uf  of  tiM  TontiiieCoibo- 
Hooaob  h»  was  to  |imiife  the  iiM:liai9e  of  as  inomnbraiwo 
of  t7«600  extstiag  on  tbe  whole  lot  at  the  time  of  Ibe  pur- 
dune.  Tint  he  did  in  September,  1816,  alM>Dt  one  year  af* 
tev  hie  pmehaM,  by  exeoating  a  mortga^  of  the  pert  of  the 
let  deeded  to  him  for  the  aamunt  of  the  former  uioombnnee^ 
ioGkidhiff  the  inlflvef  t  that  bad  aaomed  noee  the  tMsoheeeB 
aeeompaaied  with  hit  uulindaal  hood*  Lanang  paid  toStew- 
art  some  time  afterwards  one  half  of  tlut  inemnbvanoe,  whioh 
was  about  $3,7d0.  The  bond  of  $16,000  given  by  Ckrk 
to  8 lo  wart  for  the  consideration  of  the  purchase,  was  deli7- • 
ercil  up  atul  cancelled  without  the  payment  by  Clark  directly 
tiiereoii  of  one  dollar,  and  without  Stewart's  havina:  received 
any  thing  for  his  interest  in  ilic  Tontine  Coirec-llouse,  ex,- 
cept  one  half  the  amount  of  the  incumbraiice  fi  oni  Lansing. 
Clark  had  done  nothing  towards  satisfying  that  bond  but  a 
transfer  to  the  half  purchased  by  him  the  incumbrance  due 
on  the  whole  lot  at  tlie  time  of  the  sale, and  to  give  his  peir- 
sonal  obligation  to  Roberts  for  the  future  paynnent  thereof. 
For  the  profK^rty  purchased  by  Clark  for  §1(3,000,  he  has 
paid  or  become  hable  to  pay  the  incumbrance  of  -S7,500,- 
which,  when  it  was  settled  in  1816,  amounted  to  $7,950,  and 
Stewart,  who  bad  an  interest  which  was  sold  ior  #12,250  be* 
yond  his  proportion  of  the  incuadbrance,  has  received  (aad 
that  from  Lamiqg)  abont  $3,750,  and  the  balance  amount- 
ing  to  98,500  remains  in  the  hands  of  Clark,  and  all  legal 
chin  for  it  is  extinguished,  and  it  is  contended  by  the  cancel- 
lii^  of  the  bond  of  816,000  within  twelve  mootht  of  SiBW- 
actft  baahjniptcy ;  a  baokmpc^  whioh  leavat  him  defioient 
in  meaai  to  tatiify  hit  eradalon  to  the  amoimt  of  $7IMNI0i 
If  theae  traBteotioni  are  ai  they  appear  to  be»  oar  lyUfi' 
of  juiiafrudenie  would  merit  bat  Utile  conMeadation  if  it 
Waaeo  defectifa  Ihetao  rriief  ooaUhe  a&rded  to  the  do- 
f(wded  ofoditoie.  Bat  with  tiw awpieit  meof  liiniiM 
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ing  relief  in  such  cases,  it  c^n  only  be  e&ctually  sought 
in  the  manner  estaljllsliod  lor  admiiusteriug  it.    Has  the  ap- 
Ymj^    pell'dnt  sliewed  a  dear  right  to  relief  and  is  be  seduDg  it 
7*.       in  an  alio  wa  I)  1    w a}'  ? 

Stewart,  at  the  time  of  his  failure,  was  indebtcci  to  For?yth 
the  appellant  in  this  case,  and  to  his  partner,  in  the  sum  of 
#400,  for  the  recovery  of  which  he  was  prosecuted  and  a 
jwigiaMit  obtained  against  him  in  the  October  term  of  the 
mtgrmoB  court  in  1819.  fiaucutions  were  issued  thereon 
soon  after,  but  no  property*  was  found  to  satisfy  the  debt  In 
Meiol^  1822,  anodier  exeoutjon  ves  iMoed  against  the  real 
pvnperty  of  Stewart,  and  the  premifles  purchased  hy  Clark 
wm  levied  on  end  8old.|o  the  appellant  for  $550,  as  the 
piope«t|rof  Slewnrt  or  as  pioperty  in  which  he  had  an  interest 
.  In  July,  Ifiia,  Stewart  became  a  QO-obl|gor  with  Joshua 
B.  Stewart  and  Moses  WiUard  ina  bond  to  the  United  Statest 
cenditinneii  ibr  the  fiuthfiil  performaiioe  of  the  dutiee  of  a 
paymaster  by  Josephns  B.  Stewart.  The  condition  was 
bfokeOt  and  Gilbert  Stewartt  before  he  assigned  hb  proper* 
ty  m  laiHi,  beeane  a  debtor  to  the  United  Stales  on  this 
bond  in  the  sum  of  about  •700a  For  this  debt  a  judgn^t 
was  xeoomed  against  him,  and  aU  his  interest  in  the 
ses  formerly  conveyed  to  Clark  was  sold  by  the  marshal  of 
the  northern  district  of  New- York  on  a.fi.fa.  issued  in  June, 

1821,  and  the  appellant  became  the  purciiaser  for  tlie  sum 
of  live  d  ollars  and  received  a  deed  therefjr  in  February 

1822.  These  sales  antl  the  purchases  under  them  were  made 
in  the  belief  that  Stt;vvart  had  a  tmst  estate  in  the  premises, 
and  one  of  the  objects  of  this  suit  is  to  obtain  a  discovery  of 
the  trust,  and  to  annul  any  instrum^  by  which  it  may  haTe 
been  fraudulently  released. 

If  lam  not  mistaken  in  the  views  I  have  taken  of  this  case 
Clark  and  Stewart  cunibined  together  to  withdraw  from  the 
creditors  of  Stewart  a  large  amount  of  hid  efiects,  and  the 
whole  scope  of  their  answers  has  been  to  cover  up  or  ^oss 
ow  their  fraudulent  conduct  This  charge,  impeaching  as  it 
does  the  integrity  of  the  respondents  and  imputing  to  them 
fraud  extensive  in  amount  and  odious  in  character,  should 
nei  hf  lightly  made ;  the  aoBUiinatioii  of  tho  footi  biiii^  vt^ 


I 


Bowever  nnwilttiig  we  may  be,  to  this  condiMiL  A  Hetail 
of  them  ivin  not  be  expected,  for  it  would  amoont  to  Kttle 
lets  than  a  lepedtbo  of  the  testimony;  Claims  own  books 
shew  that  he  misrapreiented  the  affinrs  of  the  oompany  at 
the  time  TaOmadge  retM  from  h ;  the  aoooonti  on  which 
the  setdement  waa  made  in  1810,  after  Stewart  had  beeome 
msolwit,  are  grossly  inooiTect;  and  the  prelenoes  set  forth 
by  him  aa  the  true  motives  for  abandoning  the  contract  wfaieh 
he  admits  was  made  snbaeqaent  to  the  purchase  by  him,  Unl 
Stewart  ahonld  beeome  a  jomt  owner  with  htm  m  the  west 
half  of  the  Tootbe,  and  on  wfaxcfa  contract  Stewart  had  paid, 
by  giving  op  the  bond,  at  the  least  eight  thousand  fivie  hon» 
dred  dollars,  are  effectually  exploded.  Prom  answers  thtuf 
impeached  we  were  urged  to  withhold  all  credit ;  the  coun- 
sel for  the  appellant  asked  us  to  throw  them  wholly  out  of 
view.  He  applied  to  them  the  maxim,  fflfeu*  in  uno.falsus  in 
omnibus.  That  they  have  been  in  several  important  partic- 
ulars ^riously  impeached,  is  certainly  true ;  and  considering 
them  as  evidence,  I  cannot  bring  my  mind  to  yield  them 
much  consideration. 

The  rrpnen^l  doctrine  that  an  answer  so  far  as  it  is  respon- 
sive to  the  bill  is  evidence  tor  the  defendunt,  cannot  be  de- 
nied. An  answer  is  often  of  a  mixed  character ;  the  defini- 
tion once  given  of  it  by  a  very  eminent  counsellor  in  this 
court  is,  in  my  judgment,  eaceediogly  correct  In  some  re- 
spects, he  says,  it  is  mere  pleading ;  in  others,  it  is  pleading 
coupled  with  evidence ;  and  when  it  is  neither,  it  is  mere^ 
evidgice.  (1  Cowen,  745,  note.)  As  pleading,  the  answers 
must  certainly  stand,  and  the  appellant  is  pnt  to  the  proof 
of  the  facts  in  issue ;  as  evidence,  they  ought  to  be  like  every 
other  species  of  evidence  halde  to  be  impeached  and  over* 
thrown.  If  an  answer  puts  three  facts  in  issue,  and  the 
testimony  talcen  in  the  cduse  conckuivdy  shewn  that  aa  to 
two  of  the  facts  it  is  ftbe,  and  that  the  defendant  as  to  these 
has  wilfolly  perverted  llie  truth,  is  the  answers  to  receive  the 
same  consideration  aa  evidence  in  fats  &von  as  to  the  third 
fact,  as  an  answer  in  no  respect  impeached  wodd  be  entK 
tied  tot  I  should  be  inclined  to  attach  to  it,  hi  such  a 
case,  a  emfit  dhninished  in  proportion  as  it  had  been  lia>- 
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ALBAivT,    penchflld  io  odMr  fMtktalars.   We  are  not  however,  as  1 

the  cppeUmt  im  nrgad  in  to  bjr  acids  tin  Mwwen»  be 
has  ooQuionallf  roaoclad  to  llidm  ftr  edmiHHxii  and  dinio* 
rani  foiml  m  iham  fiiTonbfe  to  hb  fiewB.  ITpon  bo  pm* 
ciple  caB  ve  whoBjr  nieet  at  evideooe  lAmA  w  md  m  tho 
BBiWer  laapoBiiyo  to  the  biUt  m  raiatioD  to  the  matlBra  o» 
oenm^  which  the  appdbal  haa  roaorlad  to  the  snswenibr 
admiMMMia  in  hia  h,w%  hat  they  oug^  BOt^  m  my  jodgmeBtt 
to  have  tha  aaaoA  va^t  aa  evidenoe  in  tfaoae  paYlaeriara 
wheroB  thej  m  not  impeacbadr  aa  tbay  itbaSA  oommaad 
if  they  bad  not  been  discredited  in  any  respeet  irliatew. 
Circumstances  must  have  in  such  cases,  as  they  oi^ift  to 
have  wherever  the  effect  of  conflicting  testimony  is  to  be  as- 
certained, a  i^rcat  and  preponderating  infkience. 

Under  tlie  guidance  of  these  views  as  to  the  cflfect  of  tha 
answers,  I  shall  now  consider  th6  facts  relied  on  by  the  ap- 
pellant to  shew  that  Stewart  iiad  a  trust  estate  in  the  west 
half  of  what  was  formerly  the  Tontine  Coffee  House  in  the 
city  of  Albany.  Clark  has  a  kgal  title  to  this  property,  and 
claims  to  be  its  owner.  If  a  decree  m  made  concern ini;  it, 
his  ric^hts  will  be  thereby  afiectcd.  The  statement  of  Stew- 
art before  Judge  Miller,  that  it  was  agreed  by  Clark  at  the 
time  of  Ui€  purchase  that  he  was  to  foe  jointly  interested,  can- 
not afiect  Clark.  The  answer  of  one  defendant  is  not  evi- 
dence against  another*  (1  Caines'  Cas.  in  Err.  121.  5  Johns. 
R.  418.)  Ckrhf^  eeoottnt  of  that  transaction  ia^  that  he 
purchased  the  premises  for  bimaelf  on^t  and  gave  the  bond 
of  • 1 6,000  for  the  conaidaration  nboney ;  that  shortly  after 
he  fitted  up  the  bdldB^lbr  atom,  and  tilof  I6ne  Stew, 
art  veibaHy  i^med  to  take  one  hd(  a»d  to  be  al  ono  Jialf  oC 
expenaa  of  tha  iqAira.  It  tether  appaazarfi^m  ClaikV 
awninatfoQ  and  anaw«r,thaA  in  1618  he  Canad  a  dead  to 
ha  made  ootto  Stewart  of  tho  mdividiBd  aaoietj  of  the  pren- 
iaas  purchaaad  hj  hinm  hot  Stawart  ddayod  comptetiiig  tha 
BrrangeBiaBt  until  hit  amharraaanient,  and  then  refnaed  to 
do  it  pvinctpally  on  the  ground  of  hia  inability  to  pay  for  faia 
p^rt  <i  A*  repairs*  If  there  had  been  an  agveamant  at  <ha 
tioM  ol^the  purchaae  that  Stewart  should  ho  hitmated  tbera- 


totlie  amoimt  of  cnx»  lulf,  or  in  aiQr  ^tltei'  propoitioii*  and  ALVAirr, 
Im  liad  paid  a  part  of  tlie  conrideratkm  taoaey  equal  to  the 
propoitioit  ho  was  tohairo  in  it,  orif  a  portion  of  tlfe  bond 
eqtml  to  the  interest  Stewai^  Was  to  have  in  the  purohase 

was  not  to  be  paid  by  Clark,  a  trust  would  have  resulted  in 
favor  of  Stcwai  l ;  but  Clark,  in  his  answer,  denies  such  to 
have  been  the  fact,  and  liis  statement  before  Judge  Miller, 
on  the  occasion  of  Stewart's  application  for  a  discharge  as 
an  Hisolvent  debtor,  is  pquivocal  and  inexplicit.  His  testi* 
mony  on  that  occasion,  as  stated  by  one  witness,  is  substan- 
tially that  a  short  tnne  after  the  purchase  he  made  tlic  rc- 
pair^r,  anf^  ahout  that  time  Stewart  agreed  to  take  one  half  of 
the  premises :  as  stated  by  another  witness,  it  is,  that  he 
made  the  purchase  in  J  uly,  and  afterwards  altered  the  build- 
ing and  made  the  repairs,  Stewart  having  agreed  to  take  one 
half;  that  this  agreemeni  was  made  about  the  time  of  making 
tker^airs.  The  repairs  wera  made,  as  appears  horn  other 
parts  of  the  case,  in  1816,  nearly  or  quite  a  year  after  the 
purchase^  The  &ir  inference,  therefore,  to  be  deduced 
from  the  testimony  of  Qaik  before  Judge  Miller,  and  his  an* 
aWer*  is,  tittt  the  agreement  widk  Stewart  to  be  a  joint  owli- 
er  was  made  snbsequent  to  the  purchase  hi  1615.  Do  the 
6ct8  attemfing  (he  Sale  and  the  subsequent  conduct  of  the 
parties  lead  to  a  dtfirent  conclusion  t 

The  principal  dreumstances  reltei  on  to^w  such  an 
s^reement  coeval  with  the  purchase  are — 

Firstj  the  taking  the  single  bond  of  Clark  as  die  only  se- 
curity for  the  consideration  money.  It  appears  that  Clark 
was  understood  to  be  without  any  considerable  means  when 
he  wont  into  partnership  with  Stewart  and  Tallmadge,  and 
his  own  account  of  his  subsequent  success  proves  that  he 
couid  not  have  acquired  a  great  amount  of  proix^riy  subse- 
quent  to  that  time  and  previous  to  making  the  purchase. 
These  facts  are  certainly  notof  a  very  conclusive  nature.  The 
single  fact  that  a  bond  was  actually  given,  i^'tuated  as  the 
parties  then  were,  repels  the  very  inference  attempted  to  be 
deduced  from  Stewart's  neglect  to  take  adequate  security 
It  is  not  reasonable  to  suppose  that  Stewart's  insolvency  was 
forseenoreven  indistinctly  anticipated  at  the  period  of  the 
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ALnAVY,  puTchaaei  or  tfwt  Cfty  gabinqiNnt  event  would  happen  (a  ie&> 
i>cc.  i8i9.  ^  it  expedient  ibr  them  to  throw  a  disguise  overthetraos* 
actum ;  end  without  s^me  each  euppoeition,  the  ectnal  giT- 
logof  the  bond  by  Clark  for  the  full  amount  of  the  consid- 
eration, and  the  receiviog  of  an  abeolute  deed,  are  ecarody 
reooooileeble  with  the  exietence  of  the  aU^jed  agreement. 

Second,  The  old  incumbianoe  on'  the  Tontine  Ckiiee 
House  before  the  sale  was,  as  Clark  states,  to  be  diechained 
by  him.  This  he  performed,  as  wo  have  seen,  by  transfer* 
ring  the  amount  of  it  to  the  part  which  he  purchased.  The 
payment  iiiade  by  Lansing  of  his  half  of  the  incumbrance 
should  have  gone  into  the  hands  of  Clark,  and  if  paid  to 
Stewart  for  the  benefit  of  Clark,  an  endorsement  should  have 
been  made  on  the  bonl  It  is  adniiuefi  that  no  endorse* 
ment  either  on  this  accouiit  or  any  otlier  ever  made  on  it. 
If  this  fact  sheds  any  light  on  the  transaction  of  the  sale,  it  is 
too  uncertain  to  guide  us  safely  to  the  result  at  which  the^ap- 
peilant  wishes  to  arrive. 

Third.  The  canct  lling  of  the  bond  is  relied  on  with  great 
confidence  to  shew  that  it  never  was  given  with  an  intention 
to  be  enforced  against  Clark  to  its  fuU  extent.  This  trans- 
action, in  my  opinion,  admits  of  an  explanation  (hereafter  to 
be  noticed)  not  inconsistent  with  the  fact  that  Clark  was  the 
sole  purchaser.  The  hood  was  cancelled  some  time  aAer 
it  was  given;  Ckirk  says  three  years  after;  and  this  act  is 
as  likely  to  have  been  done^  as  he  says  it  wa%  in  lulfilment 
of  a  Buheequent,  as  of  a  cotemporaneous  agreement.' 

Fomrth,  The  facts  of,  this  case  leave  in  my  mind  no  doubly 
as  I  have  before  stated,  that  Stewart  was  a  partner  with  Claik 
after  Tallmadge  withdrew  iW>m  the  company,  and  continued 
to  be  such  tOl  about  the  time  of  his  iaihue.  The  iiinds  of 
the  concern  were  applied  in  the  repahrs  of  the  koutet  and 
the  expenses  of  transferring  the  incumbrance  came  lirom  the 
same  fund.  Although  these  things  do  not  harmonize  witk 
Olarli^s  account  of  the  matter,  yet  they  are  no  better  proof 
of  an  agreement  that  Stewart  should  be  coiux;riied  in  the 
original  purchase,  than  they  are  evidence  to  conrirai  Uie 
statement  made  by  Clark  to  Judge  Miller,  that  an  agree- 


i^iy  u^LU  L-y  Google 


^  TKB  STAU  OF  2IXW*Y€ilX« 

ment  that  Stewart  should  be  interested  in  the  purchase  was 
CBtered  into  a(  (he  time  the  repairs  were  made. 

Fifth.  A  difficulty  more  embarrassing  than  any  or  all  of 
the  foregoing,  is  the  fact  tiiat  as  early  as  November  next  af- 
ter purchnse,  before  the  repairs  were  commenced,  and 
before  the  existence  of  any  agreement  disclosed  by  the  re- 
spondents that  Stewart  should  have  an  interest  m  the  prem- 
ises, (except  that  mentioned  by  Stewart  in  his  examinatioii 
before  Judge  Miller,)  the  renU  were  carried  into  the  acoounta 
of  D.  P.  Clark  &  Co.  Why  should  the  rents  and  profits  of 
Clark's  building  be  permitted  to  mingle  with  the  oooeema  of 
Clark  and  Stewart,  if  no  agreement  existed  that  Stewart  was 
to  be  or  had  already  become  interested  in  that  buildii^  t 
The  answer  that  aasamea  to  acconnt  for  it  on  tho  ground  that 
Clark  was  ignorant  of  his  actual  relation  as  partner  with 
Stewart,  is  not  at  all  satisfactoiy  to  my  mbd. 

When  ezploring  transactions  snspeeted  to  be  firandnlent,  it 
often  becomes  necessary  to  buiU  our  conclusions  upon  an  ao- 
eumdatbn  of  cirenmstanoes,  and  such  conclusions  are  strong 
or  weak  aocordii^  to  the  number  and  character  of  the  cireum* 
stances  by  which  they  are  sustained.  Circnmstances  which 
are  inconsistent  with  one  state  of  6cts  do  not,  however,  ne- 
cessarily prove  another  state  of  facts  with  which  they  may  be 
made  to  harmonize.  Combine  those  with  this  cmo  presents 
to  us  as  wc  may,  doubts  and  difhcullies,  I  apprehend  will  arise, 
as  to  the  simple  question  wliether  Stewart  was  a  joint  pur- 
chaser  with  Clark  of  the  west  half  of  the  old  Tontine  Coffee 
House.  Most  of  the  pretences  that  have  been  set  upin  oppo- 
Mtion  to  such  a  conclusion  have  been  scattered,  yet  competent 
proof  is  still  wanting  to  create  in  the  mind  a  confident  reliance 
on  its  truth. 

It  is  contended  on  the  part  of  the  appellant  that  if  Stewart 
was  not  a  joint  purchaser  with  Clark,  he  subsequently  ac- 
quired an  interest  in  the  premises.  It  will  be  necessary  to 
consider  whether  such  was  the  case,  and  if  bo,  whether  the 
interest  he  did  acquire  was  of  such  a  nature  as  to  be  availa- 
ble to  the  appellant  in  the  manner  he  seeks  to  make  it  avail* 
able.  Both  Clark  and  Stewart  admit  in  their  answers  that 
there  was  w  agMmem  niBisagwejU  lo  tis  jwrdkoss  by 
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SiMMTtt  that  tbey  thouid  be  jointly  iDterested  in  the  premises.  From 
lkH.18n.   Clark's  disclosures  before  Judge  Miller,  this  agreement  was 
yj^^^y^     entered  into  about  liic  Unic  the  repairs  were  uiadfi,  which  was 
J*^       the  year  succeeding  the  sale.    In  his  answer  he  states  lluit 
after  the  purchase,  but  at  what  precise  titne  iie  cannot  tdl, 
Stewart  wished  to  take  an  iiiterest  in  the  premises,  but  he  de- 
nies that  he  then  assented  to  to  any  arranircment  of  that  kind. 
He  however  says  thai  he  ofTered  in  September,  1818,  to  con- 
vey to  Stewart  or^e  half  of  tlie  lot  purchased  by  him  on  his 
paying  his  proportion  df  the  mortgage  to  Kob<  rts,  and  of  the 
expenses  and  interest:  but  he  says  Stewart  made  no  deci- 
sion until  about  the  time  of  his  failure,  when  he  declined  to 
acoopi  it  by  reason  of  the  depreciation  in  value  of  real  es» 
tate  in  Albany,  and  of  his  pecuniary  embarrassments.  This 
■teliwnfnti  it  wiU  be  observed,  conflicts  with  that  which  ho 
made  on  his  exuninatioa  before  Judge  Miller ;  for  he  theo 
^mitty^  there  was  an  agreement  about  the  tifloe  tbeiepaira 
wmnuide  (which  was  in  1816)  for  Stewait  to  become  a 
joint  owner  with  him.  It  is  also  inconsistent  with  what  bo 
adnki  in  fak  fiirthor  answer  i  Ibr  in  that  be  says  Stewart 
propoaed  to  pmcfaese  of  him  aaundivicM  moiety  of  the  west 
half  of  the  old  Tontine ;  and  that  he  piepued  aoonveyanoe 
for  th^t  purpase,  which  was  to  be  eieoutsd  after  the  adjiu^ 
moot  of  the  expenses  of  lepeirs  and  of  the  mortgage,  which 
wa»  ai^ittcninbranoe  on  the  premiaee  s  and  that  about  that 
tine  Stewart  delivered  up  the  $10,000  bond,  and  he  cancel- 
lid  it  Taking  tfieie  disckitiiiei  of  Clark  and  mking  them 
with  those  circumstances  which  I  have  jost  oonskiered,  in 
relation  to  the  question  whether  there  wa<  an  agreement  co- 
eval with  the  first  purchase  that  Stewart  should  have  an  ui- 
tere-st  in  it,  a  bargain  is  clearly  established,  and  the  consider- 
ation ihercfur  paid  by  IStewart*    It  has  not  been  pretended 
that  the  giving  up  of  the  bond  was  not  done  in  fulfilment  of 
this  bargain.    When  it  was  entered  into  is  quite  uncertain. 
Clark's  statements  on  tliis  point  are  coiitradictory.    I  am 
incliited  to  think  it  existed  earlier  than  he  has  admitted  in  his 
answer,  and  as  early  as  he  stated  in  his  testimony  before 
Judge  JVIiller.    There  are  several  reasons  for  believincr  that 
thifi  arra^gament  was  ma4o  about  the  time  the  inrnwihraiifia 


Digitized  by  Google 


Qv  Tarn  wxAxm  em  m9iKp9»*. 


was  changed,  which  was  in  the  beginning  of  September,  1816. 
Ott  the  second  of  that  month  Ciark  endorsed  a  receipt  in  full  on 
Jus  deed,  which  was  signed  by  StewarL   This  is  stated  in 
ftfaereofflpt  to  have  been  done  on  a  settlement  Whataettlck 
-ment  oould  this  have  beeot  Not  that  of  the  copartnership 
concerns,  for  that  iettlemeot  was  not  made  tiM  1819.  If  the 
.bond  was  io  enlanoe  and  comndeiwl  of £)rpe  when  this  eii- 
dorsBDietit  was  made^  it  was  iM>t  acqvrding  to  the  ftct  'The 
equsteoce  of  lbs  ami^eiiieiit  as  eailjr  as  18116  azptaias  some 
>of4heqrriii>pstsiqBs  wbicb  were  wged  «|ioii  our  eamdmt 
tion  as  evidence  of  an  agreeement  between  the  nepondents 
at  the  time  of  sale.  It  may  aooount  for  the  company's  being 
leharged  witfi  the  expenses  of  the  mortgage  which  Churk  favoi 
ml  with  the  #4875  of  repairs  hieumdaboitt  this  thn^b 
/  .Nothli^  can  be  mora  futile  than  the  raesoos  wtich  Imto 
"been  assigned  for  the  abandonment  of  the  oontract  by  Stew- 
art*  These  reasons  are,  his  pecuniary  embarrassments  and 
the  depreciation  of  the  property.    What  obstacle  did  Stew- 
art's p<  ciiniary  enil>arrassmcnts  present  to  its  fulfilment?  He 
liUil  nothing  to  pay.    The  joint  funds  of  himself  and  Clark 
had  made  the  repairs;  he  had  tlicicfore  nothing  to  advance 
therefor,  but  if  any  thine^  was  to  be  paid  on  that  account,  it 
was  going  to  Clark,  who  then  actually  owed  him  many  thou- 
sand dollars.    The  principal  of  the  mortgage  to  Roberts  had 
not  then  been  called  for,  and  the  want  of  means  to  pay  it  pre- 
sented no  difficulty.    If  it  iiad  been  called  for,  it  was  Clark's 
debt,  and  he  alone  was  to  pay  it   The  cancelling  of  Clark's 
bond  bad  operated  as  a  payment  to  hfan  of  more  than  Stew- 
art's proportion  of  the  oonsidmtioo  money*  On  the  adjustr 
jineot  of  the  accounts,  Stewart  could  not  have  been  required 
jlo  pay  a  single  dollar,  but  would  have  had  a  just  claim  against 
.Clait  Ibr  a  considerable  balance :  fbr  the  joinC  fimA  ofttiv 
eompany  had  been  taken  to  pay  the  ittterea|t)0Pi1ha  mortgi^ 
to  Robols  which  belonged  to  Olaik  endiialf  eiy  t^  pay*  ftSawr 
einhini  KinilWly  %tlngrsfi«e,'  was  or:sho«ijd  haverbswan 
indliesmint  to  hitnloliilfil  ratiMir  than  tp  abandon  the  oa» 
Iraet  As  Stewart  had  paid  mm  than  a  moiatgF  of  the  ooik 
lidention,  and  a  loll  noisiy  of  all  the  expeossa  Ibr  repaiif 
tf^W^WL  88 
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ikLBAicT*  and  of  the  interat  on  Clark's  mortgage  to  Roberts,  the  prop- 
^^M^*  erty  must  have  so  far  depreciated  as  to  htLfe  become  entirely 
^S^^l^  wortldess  befom  hn  could  have  had  any  motive  to  ifaaiidoti 
the  coiMaract  on  that  aocouht  To  my  view,  thii  fveteoded 
alMUodonment  of  ihlb  contract,  resolved  on  as  it  tite  after 
Stewaifa  insolveaey*  and  atiippedai  h  im  of  all  the  preteooet 
1kKt  have  been  thrown  over  it,  preseoti  'noMig  bat  a  kn^ 
aieiit  device  to  deceive  Stewards  ciedlten* 

On1he  Mb  of  September,  leiH,  Chni  waA  BUrmai  ooato 
1oaseCltoneot,aiid  on  that  ooeation  a  releese  was  eseoaled 
by  the  hitter  to  tbefbnner,  which,  m  its  laoigaage,  has  no  par- 
^ticular  lefinenee  to  any  fmezest  Stewart  'Wii^  baveln  ifae 
west  htlf  of  the  Tontine  Coffise  Home,  but  by  lis  geaenA 
terms,  would  convey  to  Okirit  whatever  right  (Btiftiart  hafi 
thereto.  One  otjeei  of  the  biH  was  to  aet  thhi  rteas  aside 
ttt  fhiudnlent  TMs  woold  done  witholit  any  hssHatbn,  if 
it  stood  in  the  way  of  any  relief  the  appellant  can  daim.  Il 
Was  expressly  and  repeatedly  admitted  by  the  res  [indents 
counsel  on  the  argument  that  this  instrument  had  no  relation 
whatever  to  the  real  property  in  questbn.  It  is  not,  there- 
fore, considered  as  presenting  an  obstacle  to  any  claim  which 
the  appellant  may  have  to  that  property. 

I  am  th<»refore  brought  to  \hc.  conclusion  that  Clark,  subsc- 
ijvent,  to  hit  purchase  in  1815  of  the  west  half  of  the  Tontine 
Coffee  House,  cntcrrd  into  a  contract  with  Stewart  for  the 
sale  of  a  moirty  thereof;  that  Stewart,  by  dcliverinLr  up 
'Clark's  bond  for  $10,000,  actually  satisfied  him  for  (he  mn- 
sideration  agreed  to  be  giv^n  therefor ;  that  the  subsequent 
abandonment  of  the  contract  (if  it  in  fact  ever  was  abandon- 
ed) was  an  invalid  act  by  reason  of  its  having  be^  done  in 
fraud  ef  Stewart's  creditors ;  and  the  release  ewecttted  la 
was  not  de^in:ned  and  should  nol  now  he  permitted  to 
liave  the  aiiect  of  dischargiiig  any  faHeiest  of  Stewart  ia  die 
^jk^ises  derWad  ton  that  contract 
•  Weaieneiltl»  anqtihi^  wbedKr  0teWBMfbtelaMstarbii^ 
#0to  'fllitf-atdMeqn6iit  porcbtseb  or  odwrwlse,  is  of  endi  a 
tAmcter'as  thtt  It  oookl  be  sold  on  exeeiHion.  Wbrnn 
fiNBfaoii  pufofaasAs  and  pays  bis  own  incttey  for  rssl  estate  aal 
takes  tfia  oouveyanoe  thteeof  ia  the  name  of  a  ttiu  ^perfOBr 


«.^t  resvllw^  bgr.iinf|i9Klm  of  iw*  ift  finnorof  the  purcha*  alb  any, 
ser,  irillKiiit.tniy  l^pqcmBft  or  MHfentandbg  to  tte  effect 

iiidi  iiMk  Ckirii  nwat  dw  pcmliM  Tlug  inigrtwn  it  not 
Ikmm  a«t  Iqr  ten  oC  the  oaat.  dnk*  »  the  firat  in* 
«lMei  msA  m  todt  ior  tbal  pqrpowi  iu  own  boo4  wiw-- 
•ubititmed  for  the  paymtal  of  ikm  omndontiDii  monqr*  In 
diiolwigiiig  the  old  faoiimlirince,  ho  md  no  (Mb,  for  Ifaai 
^lyM  dme  by  giving  hit  indNduftl  |M«d  nod  mortgage  to  Rob* 
om  If  lie  afterward9  appropriated  tl^  tadir  In  hit  taido 
belonging  jointly  to  himself  and  Stewart  to  discfaopfo  tko  oIh 
ligations  which  he  had  in  the  first  instance  laid  himself  under 
in  making  this  purchase,  a  resulting  triHt  would  not  be  there- 
by created  unless  it  was  unequivocally  shown  that  there  was 
an  agreement  at  the  time  of  the  purchase  that  these  iunds 
should  be  so  appropriate  (5  Johns.  Ch.  R.  1.  2  id.  405.) 
The  interest  which  Stewart  may  have  ia  ihp  premises  does 
not,  therefore,  arise  from  the  appropriation  of  a^y  portion  of 
his  funds  at  the  time  of  the  sale  to  Clark. 

The  efifect  of  the  subsequent  agreement,  that  Stewart 
should  become  a  purchaser  of  a  part  of  the  premises,  is  next . 
to  be  considered.  In  the  case  of  lios^rt  v.  Perry  and  others^ 
(1  Johns.  Ch.  R.  5^)  the  chancellor  decided  that  an  inter- 
est that  could  be  sold  on  an  execution  was  not  created  by  a 
ooiitraot  to  purdiaat,  by  the  payment  of  a  part  of  the  consid- 
eration, and  by  taking  actual  possession  of  the  premises ;  but 
he  strongljF  intinttd  lhat  if  the  contraot  had  been  fulfilled* 
ao  that  the  puroteaer  would  have  been  entitled  to  a  deed  at 
lho;tiaie  jadgnMt  'mt  obtaiood  against  him,  the  alamte  of 
uses  wooid  Imvo  apfpiad  a«d  vested  in  him  an  tf^bant^  that 
might  ttmhosAttldiiiidfir.a  ji«isBMat,  Mm^^imA  totfait 
dtkdtioii  thtift  nqto^io  tho  mpmm  OMirt  a  cate  ymf  aiinilar 
ID  that  to  whhsh  tho  ehtpotltoi  t^poitd  tho  tlatula  woidd 
apply:  tho  ftto  of  Jadim*^  dm»  Mor$^  (I^ 

Johai.R.1974  Bytbiitoamii  appofMthii  oBoBtehmin 
Ipd  bargaiiMl  Ar  fi  kkmi  p»M  tho  wholo  mmnOm^Om 
mfiotft  oadlhti  hifbiotlie  dotdwot  glvtak  watooldQfft 
n  tmiowtiw  tgwmt  Imu  !]nipfwi  w9«hy4ho  yufrahpor 
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AT.BA-rv%  for  the  recovery  of  the  posse8«ion.  Ch.  J.  Speiicer 
Dec^iaas.  jjj  delivering  the  opinion  of  the  oourt,  that  Beekman  ao 
qtriied  notliing  bat  «d  eqnitiMe  intcnest  in  the  premises  m 
comeqnence  of  his  agreement  with  White,  (with  wtom 
contract  for  the  parchM  was  imule^)  and  the  pajrnwnt  of 
the  conslderatkm  money.  It  ie  essentfal,  (he  eaH)  Imm  the 
veiy  Werds  of  the  statute  (of  frniidt)  to  ft  rssnltfa^  mM»  ihtk 
if  shoidd  arise  fern  some  oonveywne  or  deel*  This  wis 
parely  a  case  of  bargain  and  eale,  whlcfa»  by  the  common 
laWvtnight  be  made  withom  deed ;  bat  ainoe  the  stMote  of 
ihiods  it  fs  otherwise.  (Comyn's  Dig.  Tit  Uan»  D.  L  Id. 
Tit  Bargain  and  Sale,  B«  4)  In  a  l^gal  point  of  tIbw  any 
attempt  to  set  up  a  truitt  otliar  than  one  arising  by  impHoh 
tion  or  oonstractiott  of  law,  Is  met  and  pot  down  by  the  eB> 
press  prorision  of  that  statnte  wMch  deetares  that  all  decla- 
rations or  creations  of  trust  or  eonfidence  of  any  lands,  dtc. 
shall  bo  manifcstcfi  or  proved  by  some  writing  signed  by  the 
party  who  is  or  shall  he  by  law  able  to  declare  such  trust,  or 
eJse  they  shall  be  utterly  void.  (1  R.  L.  79.)  No  such 
writing  is  shown  to  exist  in  this  (mse. 

There  is  nn  apparent  discrepancy  between  the  opinion  of 
Ch.  Kent,  in  the  case  of  Bofjart  v.  Perry,  and  thnt  of  Ch.  J. 
Sponcer,  in  the  case  of  Jackson  v.  ^fors".  In  the  latter  case 
it  was  said  thnt,  admiffinq'  the  wfiolf;  consideration  was  paid, 
the  purchaser  hnH  nr>thing  but  an  equitable  interest  beforr^ 
the  deed  was  executed  ;  in  the  former  the  chancellor  said 
the  statute  of  uses  might  have  applied  and  vested  an  eqiiite- 
ble  title  in  the  purchaser,  if  the  whole  consideration  had  been 
paid.  There  is,  however,  no  real  hKOmpatibilliy  in  the  doe* 
trine  of  these  decinons.  The  one  prociseda  on  the  ' ground 
that  there  was  no  fraud,  and  the  other  OB  ihO'  «Hnaiption  of 
fraud.  Lord  Hardwicke  said  he  was  not  boood  down  by  thr 
statute  of  frauds  ahd  perjuries  to  conftroe  nothing  a  rosail- 
Ing  trust  but  what  was  called  trusts  by  operatkm  of  law.  (9 
Atk.  196.)  It  is  the  doctrine  of  ti^akf  that  frmidi  beget 
trusts,  and  we  are  strongly  wged  to  rahie  a  trast  In-  this  we 
dn  such  a  basis.  If  there  has  been  a  contract  that  fliwfart 
dhodd  become  the  purdnaer  of  one  half  of  the  pgemima  hi 
<{ae8th>ni  and  h  perffavmanoe^  or  a  part  paKkmnoe-  oar  hfa 
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pint,  and  a  refusal  hy  dark  to'  esecole  tte  propel  eonny* 
ance ;  or  if  they  have  eotitpired  togetfaor  to  defraud  l3b»  eredr 
ttotps  of  Steward  aodf  hi  pwfnuanoe  of  luch  des^ii»  haT^  aD>' 
ntfled  the  eootract,  an  equitable  title  wouM  >prabahly  irest  m- 
Stewart  Ibr  what  he  hod  purchased,  to  which  a  court  of 
equity  woold  not  ^lerhaps  permit  the  statute  of  firaoda  to  be 
interposed  as  a  bar,  for  the  purpose  of  defeating  it  In  equi-' 
table  contemplation  such  a  contract  is  eTcecuted,  because 
what  has  been  omitted  to  be  done  to  make  iL  legal  aiid  binding, 
has  been  omitted  through  fraud.  ♦ 

A  further  and  more  serious  difficulty  in  the  way  of  grant-' 
ing  the  relief  asked  for  in  this  case  arises  from  the  state  of 
the  pleadings.  The  object  of  this  suit,  so  far  at  least  as  the 
real  estate  is  in  question,  is  to  give  to  the  appellant  as  pur- 
chaser of  Stewart's  title,  the  same  relief  that  iSt<'wart  would 
have  been  entitled  to  if  he  had  l)cf'n  in  court,  not  implicated 
in  any  fraud,  asking  for  a  specitic  pertbrmance  of  the  con- 
tract. The  appellant  must,  therefore,  present  much  the  same 
matter  for  the  consideration  of  the  court  as  Stewart,  to  whose 
rights  he  has  succeeded,  would  be  required  to  pre^nt  was- 
he  the  comptainant.  He  must  state  with  reasonable  partic- 
ularity the  contract,  a  specific  perfonnaoce  of  which  he  seeks 
to  have  decreed.  If  that  which  he  aat  forth  in  the  bill  aa  de* 
Died  and  a  different  one  ailflaitted  or  eftablisbad  )ttoe( 
e  decree  for  the  performBOoe  of  the  hitler  eamiot,  I  appre- 
hend, be  entered.  In  the  case  of  Jamei  T.  JU^KkrmoHp  m  tbia 
eoort,  (6  Johna.  R.  M,)  Spencer,  observes,  that  *'lt  ia 
an  uivariable  and  univenal  rule  -of  the  court  of  cbaeoery  t» 
ground  its  deefees  on  aome  matter  put  in  issue  between  the 
l^arties  by  the  bOI  and  answer*  and  the  rules  and  praalice  cC 
that  court  rai|i]irei  vtfanaimg  the  bil1»  thai  the  natter  of  it  be 
phdnly  and  sueefaMdy  alleged,  with  all  naoaesaiy  drauauteih 
ees,  aa  time,  place,  manner,,  and  other  ineidni&*  Ch.  J« 
Kent,  in  the  same  eaae,  says,  "it  k  e  aattied  and  well  eilabi* 
Ibhed  ptindple^  that  (be  relief  most  be  agreeeUe  » the  case 
made  by  the  bm,  and  noc  diObrent  fi«m  It** 

It  win  be  recollected  that  courts  of  equity  in  compelling 
epecific  peHbrmance,  do  what  is  against  the  letter,  and  some- 
Ikoes  it  has  been  feared,  again&L  ilie  spiXii  ot  a  statute.  Later 


Uigitized  by  Google 


* 


Ai>BAii¥»  decisions  have  been  made,  with  n;icatcr  caution  and  more  re- 
spectful regard  io  ils  j>ruvisioiJs  th,ui  were  formerly  observed. 
It  is  very  evident  from  the  whole  class  of  cases  relative  to 
f,^  spcoilic  pcrtorruance,  that  the  agreement  to  be  eaiorccci  is  re- 
quired to  be  very  distinctly  aiki  particularly  stated  in  lliebill. 
The  identical  agreement  nmst  be  admitted  or  its  performance 
will  not  lie  compelled,  (Rob.  on  Frauds,  155:)  and  evidence 
to  establish  U  will  not  be  received  aihindc,  unless  the  decree 
proceeds  upon  the  principal  of  part  performance.  (2  Bro. 
Ch.  R.  666.)  Is  the  contract,  the  performance  of  which 
wiU  be  decreed  if  the  appellaot  prevails  in  (his  caiOt  sat  ibiUi 
k  the  bill  and  put  in  issue  by  the  answer  ! 

8t9wart's  title  |o  or  interssi  ia  the  premises  purchased  hj 
tltt  af^pBlknl  oiiifl  VBsul^  teooniii^  to  tfae  aU^gatioDs  of  the 
a  private  arrangement  or  agreement  entered  into  be- 
Clark  and  him  ^  iks  tale  by  Lansuqg  Stewart,  or  «f* 
l«nrairiit  tkit  the  parchaae  al»ald  bo  on  joint  account,  and 
thai  tlwy  should  be  joint  owners  of  the  propiir^ ;  and  tbat  al- 
thoqglk  ndoed  woe  given  by  Siawort  enl  Lansing  fo  Ckii 
fur  Ibe  praniaes  aoU.  he  took,  or  afterwards  agreed  to  take 
end  hold  the  sbibo  aa  tnwtee  finr  Stowpfft  to  the  eilent  of  hit 
interest^  and  although  Claii  gavo  to  Stewost  »  bond  for 
•UMDOt  tba  amount  of  tiM  puiMhafe  monry,  it  wfs  never  in* 
«MMbf  «te  bin  or  Stewart  thai  it  Apiaklb^  This 
it  the  egraeroeet  ohargod  in  the  bill }  it  ie  deiiied  in  tfae  an* 
swer  of  Clark  and  Stewart,  and,  as  I  have  before  stated*  not 
satisfactorily  proved :  no  performance  can  thmforo  be  ask- 
ed or  expected.  Nor  are  the  statements  of  the  bill  sufficient- 
ly comprehensive  to  embrace  the  agreement  which  Clark  ad- 
mits was  entered  into  in  1818.  The  wliule  tenor  at  thesie 
statements  amount  to  noUiiog  more  than  chargincr  an  agree- 
ment for  a  joint  interest  in  the  premises  purchased  b\  Clark 
in  1815,  made  cote n:ipo raucously  or  nearly  so  with  that  pur- 
chase ;  and  any  contract  made  between  them  alter  the  first 
sab  was  completed,  and  after  the  title  was  absolutely  vested 
in  Clark,  docs  not  seem  to  have  been  cottteropialjBd  at  the 
time  the  bill  was  drawn. 

Whether  any  and  what  relaxation  of  the  ordinary  rules  ob- 
earmd  in  mt^^diBt^  of  tbie  eetiiaa.  wbfli  the  nfteiimiiliM 
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parties  are  before  the  court,  is  to  be  eztetxled  to  creditors,  to  albany* 
fiicilitate  their  attempts  to  give  effect  to  a  contract  which  their 


"debtor  has  ihtnduieiitly  rescinded,  I  win  not  undertalie  to  FonyA 
My  I  but  I  am  very  oonfident  flnt  k  woold  be  dangerous  to 
'compel  a  performance  of  a  contract  tiot  directly  and  clearly 
chai|;ed  in  the  pleodi^gi.  My  oodcIumi  it,  tbat  if  Stei^ri 
'hod  ft  dmC  eilile  In  any  part  of  ^  pntokoB  parchased  in 
loly,1616»  hy  Clar1i,i&8tpaMdto'tlieappellaiiibyili6«M 
'under  the  exeeutioM  naued  against  Stewart,  ibb  iiiMM 
^ironi  wMeh  tbat  IntaiOBt  leaohed  is  tiol  ao  stated  Iki  Ihe  ttt 
that  tlna  court  can  properly  decree  ft  apeafic  perfemuttisa 
of  it      /  •  *  • 

'SbmethiRg  thn  wid  on  the  aignment  about  tha'pMiMy'W 
iMm  uoder  the  judgment  of  the  United  tSHateai;  }m;<^'jfi^ 
HHky  4n  ftrtor  of  Aat  government  has  no  appBoatioii'W|l4 
^OBse  before  us.  It  is  defined  by  Jndge  Story,  in  the  eM^vt 
'tJ0nraiir.  The  Atlantic  Insurance  Company,  (1  Peters'  HdpC 
80,)  to  be  only  **  a  mere  right  of  prior  payment  out  of  the  gen- 
eral funds  of  the  debtor  in  the  hands  of  the  assignees."  It 
does  not  amount  to  a  prior  lien  on  real  estate,  and  if  it  dM,  li 
could  not  create  a  lien  on  property  wherein  the  debtor  of  the 
U.  States  had  no  saleable  interest 

But  the  bill  in  this  case  extends  to  objects  beyond  those  I 
have  considered,  and  seeks  relief  for  the  appellant  as  a  cred- 
itor of  Stewart.  Does  he  sustain  that  relation?  His  judg- 
ment, which  was  recovered  in  October,  1819,  amounted  to 
$447,73,  and  the  sum  levied  by  virtue  of  the  execution  issu- 
ed thereon  was  9550.  It  was  collected  in  January,  1823, 
tind  it  no  where  appears  (and  indeed  ft  calculation  shews  that 
It  could  not  be)  that  any  balance  remained  due  on  that  jtid||^ 
^nt  after  the  aale.  When  the  appellant's  judlghient  was 
aatisfied,  his  character  "fta  credHor  waa  thereby  annthilated  ; 
and  without  that  character  he  can  have  no  right  to  im^sfl- 
jKal6e  the  frauds  alleged  to  have  been  practised  by  the  respoa^ 
dents.  I  am  aware  of  the  proTision  of  our  statote,  (1  K« 
0N,||r  whMi  ghres  ft  remedy  to  'ft-purefaaser  on  an  execiition 
a^insl  tin  plidntiff  or  deleiidant  lherehi«  in  case  lie  is  itiUfttd 
teaccoont  of  anjrtrhgnhffity  tn  the  proceedings,  dr  msA  «tf 
tidehilbe  person  agaimft  n^hDm' the  eneutiCn  UmM,*  lor  fff 
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reason  of  any  prior  incumbrance.  I  will  not  say  Uvnt  the  ap- 
pellant as  purchaser  cannot  claim  the  benefit  of  this  statute 
and  recover  against  St@ wart  to  the  auiuunt  bid  by  him,  but  it 
is  very  obvious  that  his  case  is  not  that  contemplated  by  the 
act.  If  he  is  in  trutii  ^  c|-ediU)r»  be  is  not  a  creditor  with  an 
unsatisfied  judgment. 

,  Admitting  him  to  be  a  creditor,  still  there  are  difficulties  in 
tJhe  way  of  granting  thereli^aought  to  be  obtained  that  can- 
not  in  my  judgment  be  removed.   The  general  settlement  ia 
-September,  1819,  is  not  charged  in  the  bill  to  have  ham 
iimiidulent .  In  relation  to  i^  the  Jbiil  only  states  that  the  re- 
qxMfedentfl  then  accounted  together  and  found  a  large  bel- 
eooe  due  to  Stewart,  a  balance  often  thous^ds  dollars  and 
mmards,  for  whicbtor  ibri^  part  qfit,  CJark  glive  bis  band  ta 
Stewart.  -  This  cannot  be  understood  to  be  a  diractt  noft  as 
I  .tbink«  an  indirect,  alk^pition  of  fraud  in  the  wettlamenr ;  yet 
to  ptetend  thai  it  waa  otherwise  than  fraudulent  could  not  be 
done  without  overtoolciiig  a  mass  of  convincipg  teitiniongr> 
To  iet  it  aside  on  the  ground  oif  Iraud  before  fiwid  had 
been  explicitly  imputed  to  it  by  the  .bill*  and  perhaps  be&ie 
Clark  had  oonsidmd  himself  dinectly  called  on  to  .sustain  its 
&imess,  would,  I  apprehend^  be  an  unprecedented  mode  of 
protqeeding.    It  would  be  explicitly  condemned  by  the  au- 
thority of  the  case  of  James  v.  M^Kemotu   There  the  bill 
was  filed  for  a  general  account  of  moneys  received  ;  the  an- 
s\vcr  sut  up  an  agrccmeni.  in  relation  to  these  moneys,  and 
the  proof  was  sutBcient,  as  the  chancellor  sujtjxjsed,  to  im- 
peach the  agreement  on  the  ground  ui  fraud  ;  he  therefore 
treated  it  as  a  nullity.  The  decision  of  this  court  wus,that  the 
agreement  rould  not  be  assailed  for  fraud,  be  it  ever  so  clear- 
ly made  out,  because  there  was  no  aliegcit  ion  in  rhe  bill  that 
it  was  fraudulent.    So  this  settlement  by  Stewart  and  Clark, 
which  professed  to  adjust  all  the  demands  between  them, 
must  stand  until  the  fraud  imputed  to  it  is  put  in  issue  and 
jproved,  or  admitted  by  the  pleadings. 

As  all  the  creditors  of  Stewart  would  be  entitled  to  share 
rataably  in -the  funds  belonging  to  him  that  should  be  found 
on  a  proper  investigation  to  have  been  fraudulently  pUosd 
in  the  hands  of  Clarht  it  a|^>ean  to  me  to  he  »  jensoaahle 


OF  THE  STATE  OF  IfEW-TOBX* 


6sr 


iBggeilbn  tliat  they  ahould  all  be  made  partiei  tothe  suit  by  albant, 
wUch  these  ioiids  are  to  he  reclaimed,  or  an  ofler  made  to  ^  ^^'^^ 
them  iiitfae  bin  to  oome  in  as  parties.  FonTth 

I  am  free  to  confess  thai-  tfie  respondents  now  stand  be- 
fore  US  in  an  on&voreble  light,  and  it  is  but  reasonable  to 
OBlertain  yehement  suspioknis  of  fiaodolent  candnet  on  their 
part;  I  am  also  sensible  of  the  many  obstacles  that  credhora 
must  encounter  ordinarily  in  unmasking  such  conduct,  and 
would  not  make  unreasonable  requirements  of  them.  I  have 
carefully  searched  through  the  case  to  find  enough  in  the  al- 
legations as  well  as  the  proofs  to  warrant  a  decree  that  should 
restore  to  the  appellant  and  the  creditors  of  Stewart  what 
there  is  much  reason  to  believe  has  been  improperly  with- 
held from  them.  I  have  stated  the  difficulties  I  have  en- 
countered, and  they  nre,  in  my  judgment,  such  as  constrain 
me  to  decide  in  favor  of  an  affirmance  of  the  decree  in  the 
court  below. 

Mr.  Senator  S.  Allen  also  delivered  an  opinion  in  &vor  of 
an  affirmance  of  the  decree  of  the  chancellor. 

On  the  final  question.  Shall  the  decree  in  this  case  be  a& 
finned  or  reversed  ?  the  members  ranged  themselves  as  fol- 
lows : 

For  affirmance — The  Chief  Justics,  Mr.  Justice  Mahct, 
and  Senators  &,  B.  Allett,  S.  Allen,  Bntroif,  Haohb, 
MATttiB,  M'Oaitt,  McLean,  Ouvra,  RBxroan^  Sanfobd, 
Stbbbins,  Tbroop,  Todp  and  Wbbbler. 

For  reversal — Senators  Bouguton,  Enos,  Hubbaed,  Mc- 
Maetin  and  Woodwaeb. 

Whereupon  the  decree  of  the  chiiiicelior  w  is  affirmed,  but 
without  costs  and  without  prejudice  to  a  new  bill  to  be  filed 
by  the  appellant,  if  he  shall  be  so  advised,  d&c 
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fiom  wbenotadMoB  wm  Mat  to  Ntw-Yvrk  to  t]w  tMiued,  who  fotkvHb 

aWndonrd  the  vctocl  to  the  underwriters  there  as  for  a  toUd  Iom,  {Hving' 
notice  oo  the  stx(h  day  of  July,  and  in  the  mean  time  the  master  had  caus> 
cd  the  vessel  to  be  repaired,  so  that  on  the  ticenty^ighth  day  of  June  she 
tlie  Mft  Q#  ntncei  being  tight,  ilnBidi  aad  ibMf ,  bsoid  to 
ft  port  ift  HdIM,  ivft«M  4ii  ntaiMilif  toM  to  MdMjFb «u 
though  a  tectajnl  totol  lOM  had  originally  occurred,  that  the  plaintiff  wa« 
not  Mitittod  to  naoTwwiqt  aachkiiiii  but  ooold  itoom  oofytor  a  fvti^ 
htt. 

If  a  matter  of  a  reescU  in  the  exercise  of  hia  legitimate  dutiea  as  the  agent  of 
wkmmM  m^eatmtn,«mnllM%  iitoiirto  ■  ffrttotlm  hiiin  ■hwlmiMiii, 
th« M  thai  th* Ins «  no  hagvUtai  t^nrtf  Ik*       to  fthuiA»» 

and  the  result  is  tl«  fUM  wbiN  ft  fitai  Isit  b  «oiir«ltod  jo^  ft  firtsal  liM, 

by  tlic  acts  of  a  tstmn^ft. 
If  the  vessel  is  abandoned  while  the  loss  conlinuen  total,  all  the  intcnncdiata 

acts  of  the  master  src  the  acts  of  the  onderwhters ;  but  if  the  propertj 

beiwtofvd  IwftmlifcwdoMMwilt,  the  ligbt  to  ftbiadaa  is  gom,  aadtfie  ftoto 

oftlMiiiMtarwill  be  umMmd  the  acto  of  ■■nwil. 
While  it  is  doubtful  whether  the  asnnad  will  or  will  not  exercise  his  right  ef 

abandonmcnl,  thi'  a(  ts  nf  the  master  rannot  df^ytrnj  the  rip-ht  to  abandon. 
Where  rupaini  are  UiAdv.  by  the  underwriters  or  by  lln  luoalcrant  ihcw  api  rit.,  a:id 

the  voyage  is  not  lost  and  the  vessel  amves  m  safety,  the  assiired  cannot 


Itie  ft  waD  esttledfiila  «f  American  toeamee  laa^  that  if  ft  md  ie 
aged  bjr  tny  of  the  perils  insured  against,  so  that  the  neeeenij  iqiaiie  to 

T<*^tore  hpT  to  hrr  former  utatr  anf!  render  hrr  sca-worthv  will  cxfeed 
three  fourths  of  her  valtie  brfnrc  tin;  dmaBtrr,  the  o^mriM  not  fxrfnnd  to  re- 
pair, but  may  abandon  as  lor  a  total  iosa.  This  is  usually  c^d  an  injuij 
to  moia  than  Aa^  Air  aelae,  becai«e  Me  thM  of  the  a^enee  «f  lepair  k  de- 
aneuM*  |MwiOraH> 

Ebbob  from  the  aipmne  court.  This  was  an  actioD  oo 
%  policy  of  insuraoce  on  om  luUf  t^e  body,  tackle,  apparel  and 
other  furniture  of  ^hj^  ship  FrantxM  HenrieUa,  the  wliole  T|k 
oed  at  $20,000,  on  a  voyage  from  Antwerp  to  one  or  more 
poiti  in  the  India  or  China  seas;  and  at  or  from  the  port  or 
pcwii  of  lading  to  NtuhYwk,  or  to  a  port  t»  Europe  not  north 
<jf  Holland.  The  vemel  sailed  from  Batavia  in  the  East  In- 
dies  on  her  return  voyage  on  d4th  January,  1819,  hound  fir 
Antmrp  with  a  full  cargo^  most  of  wlaeh  belonged  to  the 
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plaintiC  (Dick^.)  From  HieSOthof  Febniftfy  to  the  8d  of  alttant, 
Marcli,  the  wsd  eaeoontereda  ftacoettton  of  squalls,  gdes  of  ^^"^ 
Tfmd  ftod  heavy  eras  sees^  by  which  she  became  very  leaky,  Mkay 
andk  was  Heemedimpoarible  to  navfgate  hettoEuropelnhw  ^^giericuiii». 
ihsB  conditiea,  and  the  master  pat  wto  Port  Loos  in  the  Isle  taptay. 
of  Fnnoe,  where  ihe  arrived  on  TAiffarcht  1819,  and  a  lor- 
vey  taken,  bat  befbreit  was  completed  tiie  vessel  was  uriveu 
on  shore  by  a  hurricaoc,  and  sustamed  further  injury.  Sev- 
eral surveys  were  taken,  viz.  on  10th,  10th  and  flOlh Mareh; 
on  the  Mth  of  that  month  she  suffered  from  the  hurricane, 
and  on  14th  April  a  fourth  survey  was  held  and  repairs  re- 
commended.   On  0th  July  the  plaintiff  js^ve  notice  to  the  de- 
fendants that  he  had  ;uU  ic  ■  from  the  Isle  of  France,  dated  12th 
April,  that  his  ship  had  put  into  that  port  in  distress,  and  that 
she  had  subsequently  suffered  great  damas^e  from  a  hurricane, 
in  consequence  of  which  he  abandoned  to  the  defendants,  the 
underwriters,  so  much  of  his  interest  in  the  vessel  as  they  had 
insurad,  and  that  he  would  claim  &om  them  thereon  a  total 
loss. 

On  7th  May,  1819,  the  repair  of  the  vessel  was  com- 
menred  at  the  Isle  of  France  nnder  the  direction  of  the  mas- 
ter, and  completed  by  the  'JHtli  June.  The  expense  of  the 
repair  was  upwards  of  $14,000,  and  the  whole  dislnirse- 
ments  of  the  vessel  at  Port  Louis  upwards  of  $20,000.  A 
part  of  the  cargo  belonging  to  the  plaintiff  ^vas  sold  under  the 
direction  of  the  court  of  admuaity  of  the  Isle  of  France  to 
deiray  the  expense  of  repaurs ;  the  amount  of  the  proceeds 
was  $10,972,S0 ;  more  of  the  caigo  could  not  have  been  sold 
without  great  sacrifice ;  the  master  therefore  borrowed  $8,- 
925  upon  retpaadenUa,  and  executed  a  respondentia  bond, 
in  which  he  also  hound  himaalf  personally  Ibrtfae  payment  c£ 
the  money.  The  residue  of  the  cargo  waa  r»diipped,  and 
other  goods  taken  on  board  on  freight,  and  on  96tb  Jonei 
1819,  the  ship  being  tight,  ttaunch  and  strongs  set  sail  fioM 
Port  LouisbiHmd  to  aport  in  Holland.  She  arrived m  safe- 
ty at  Antwerp  on  1st  October,  1819,  where  her  caiyo  was  de> 
livered  in  gooid  order  to  the  oonsjgnees,  dkc. 

At  the  dreuit,  a  verdict  was  taken  by  consent  fut  the 
plaintiff  lor  a  nominal  sum,  subject  to  the  opinion  of  the 
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ALBANY,    supreme  court  on  a  caae  to  be  made,  ihc  an^ount  of  the  verdict 
Dec.  1829.  to     increased  or  diminished  as  the  court  should  direct  ;  ei- 
"^pj^j^     thcr  jKirty  to  be  at  liberty  to  turn  the  case  into  n  special  ver- 
diet  or  bill  of  exceptions.    The  supreme  court,  in  February 
term,  1825»  .decided  that  as  the  mas  ter  had  repaired  the  vessel, 
and  slie  was  in  the  actual  prosocution  of  her  voyage  at  the 
I  tim  of  the  abandonment,  although  that  fact  was  not  then 
known  to  eitbor  the  plaintiff  or  the  defendants,  the  right  to 
ahudcD  was  gone  and  the  amved  ma  entitled  lo  noover  oa- 
^  ly  as  for  fkparticU  loss* 

Theotbnr  Aejl^of the  vmtA  wei  uuund  by  the  New*YoriL 
InranaDeCoinpuiyt  4gainit  whom  also  a  mit  waa  famnght 
The  tame  questions  arose  in  both  cases.  That  cause  was  ar^ 
gued  in  thesupmme  court  by  B.  B.  Qgden  and  Thoaaas  Ad- 
db£Ban«tt,forth6  plaintiflC  andby  J.Dueraod  6.  Griffin,  fat 
the  defendants,  and  a  similar  decision  bad,  or  rather  (be  opui- 
ionof  tfaeooortu  thaicaseis  the  opinion  of  the  court  in tliia» 
the  decision  m  this  cause  being  founded  upon  tberoaaons  aa- 
signed  m  that  For  a  report  of  the  arguments  of  counad  and 
the  opinions  of  the  judges  hi  that  cause,  the  reader  is  referred 
to  4  Cowen,  222  to  249. 

A  writ  of  error  was  brought  by  the  plaintiff  below  to  re- 
verse the  judgment  of  tiie  supreme  court.  The  cause  here  was 
aigued  by 

P.  A.  Jay  4*  Ogden,  for  the  plaintifl^  and  by 

Ogden  Hoffman  4*/*  Diisr»  for  the  defendants. 

Pbr  ^plaintiff  in  error f  it  was  insisted  that  the  right  of 
abandonment  depended  upon  the  feet  whether  the  damage 
sBstnned  by  the  vessel  amounted  to  one  half  her  value,  and 
although  notice  of  the  abandonment  was  not  given  until  after 
lepiir,  the  plaintiff's  claun  as  for  a  totai  hu  was  not  aflected. 
Having  given  notice  as  soon  as  he  received  information  of  the 
disaster,  on  the  presumption  that  the  damage  would  ex- 
ceed fifty  per  cent  and  fhe  resultproving  that  the  vessel  was 
injured  beyond  half  her  value,  the  plaintiff's  right  was  per- 
fect, and  could  not  be  divested  by  the  act  of  the  master  in 
repairing  tlie  vessel   Had  tlie  injury  occurred  on  tiie  coast 
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of  this  country  and  an  abandonment  been  made  immediately  AtMJmWt 
after  receiving  notice  of  the  event,  there  couM  have  been  do 
doubt  of  the  r^ght  of  the  plaintiff  to  claim  as  for  a  total  loss ; 
and  haviog  given  notice  as  soon  as  advved  of  the  disaster,  the  ^ 
daam  of  the  plaintiff  if  equally  uoquestioiiable  under  the  ^"^^"^  ^ 
aromDetaneet  of  this  case.  His  right  depends  upon  the  ex- 
tsnt  oi  the  danage  and  upon  the  faoi  of  giving  notioe  "witiip 
out  delay,  which  tight  cannot  be  impaired  by  any  act  ef  the 
master  subsequent  to  the  happeniiig  of  the  Joss,  who,  from 
that  moment,  became  the  agent  of  the  underwriten.  The 
eounsol  oonlended  that  there  was  a  dear  and  maaifait  dis- 
tinction between  this  case  and  that  of  an  abandonmsnt  ibr 
oaptufe*  where  a  re-captnre  talies  place  before  the  banging 
of  the  aclioQ,  as  uk  Jfei^i&rtt^  jVd^  In 
that  ease,  there  was  a  mere  interruption  cl[  the  voyage  for  a 
fow  days ;  here,  there  was  a  total  loss  of  the  thu^g  insured, 
at  least  a  technical  total  loss,  which,  for  the  purpose  of  aban- 
donment, is  equivalent  to  an  actual  total  loss. 

JFbr  the  defendants  in  error*  The  rights  of  the  parties  must 
be  governed  by  the  circumstances  as  they  exbt  m  *&ct,  and 
not  as  they  are  supposed  to  exist  at  the  lime  of  the  abandon- 
ment A  policy  of  insurance  is  a  contract  of  indemnity,  and 
if  the  assured  is  made  good  for  the  damage  actually  sustam- 
ed,  he  has  no  forther  clum.  An  abandonment  may  be  made 
where  there  is  a  probability  of  such  loss  as  would  entitle  the 
party  to  claim  as  for  a  total  loss,  but  nothing  can  be  asked 
under  it,  if,  before  tlie  tibandonrnciit,  tlie  ])roperty  is  restored 
to  the  situation  in  which  it  nv  is  previous  to  the  happening  of 
the  ovont  on  which  the  abandonment  is  founded.  This  is 
adniitLed  to  be  the  law  in  the  case  of  a  re-capture,  and  the 
reason  of  the  rule  equally  applies  where  the  property  is  re- 
stored l>y  repair. 

For  a  more  full  view  of  the  ^rrounds  relied  on  by  the  coun- 
sel on  both  sides,  the  reader  is  referred  to  the  case  alreaii^ 
quoted  of  4  Cowen,  232, 

The  following  opmions  were  delivered : 
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ALB  A  NT,  '  Bjr  the  CHAiraiLLOB.  It  n  a  well  settled  rule  of  Ameri- 
Doc.  1829.  jjjm  insurance  law,  that  if  a  vessel  ia  damaged  by  any  of  the 
pMa  insured  i^gauiflt,  to  that  the  necessary  repain  to  restore 
her  to  her  former  state  and  tender  her  sea- worthy  w3l  ex* 
oeed  three  iburths  of  her  value  before  the  disaster,  the  own* 
1i  not  bomid  to  repaur,  bat  may  ahmdon  a»  for  a  total  km. 
TIte  ifljory  is  usually  spoken  of  as  an  hijury  to  more  than 
MS  hi  Taloe,  because,  in  estimating  the  repairs,  one  third 
if  the  amount  is  deducted»  on  the  ground  that  the  vessel  is 
made  more  valuable  by  sidwlituting  new  materials  for  oUL 
Thosi  if  a  Mp  worth  #4000  is  so  injured  as  to  reqiiire  #S00O 
to  be  expended  in  repairs,  it  is  estimated  that  the  new  mate* 
flats  used  will  make  the  vessel  worth  tSOOO  when  repaired ; 
and  deducting  one  third  new  ibr  old,  the  expense  of  restoring 
the  vessel  to  her  former  value  will  be  02000,  or  one  half. 

There  is  no  doubt  in  this  case  that  a  technical  total  loss 
had  occurred,  and  tliat  the  assured  abandoned  immediately 
on  hearing  of  the  disaster.  But  the  vessel  being  in  the  Isle 
of  France,  the  master  had  caused  her  to  be  repaired,  and 
she  was  actually  in  ffood  safety  and  on  her  voyage  before  the 
owner  and  underwnters  in  New- York  had  heard  of  the  dis- 
aster. i^  The  right  to  abandon  depends  on  tfie  state  of  hois 
at  the  time  of  the  abandonment;  not  UjX'ti  the  facts  which 
had  previously  existed,  or  on  the  facts  which  the  jmrties  then 
supposed  to  exists  {Queen  v.  The  Union  Ins.  Co.,  2  Wash. 
C.  C.  Rep.  335.  Church  v.  Bedientt  1  Cainea'  Cases  in  Er^* 
ror,  21.) 

The  quesfion  presented  for  our  decision  here  is,  whether 
the  repair  of  the  vessel,  without  the  direction  or  knowledge 
of  either  party,  before  the  abandonment  wt^^  actually  made, 
deprived  the  assured  of  the  right  to  abandon.  I  cannot 
find  that  the  principle  of  a  techidcal  total  loss  of  the  vessel, 
in  consequeooe  of  damage  to  the  half  her  value,  has  ever 
been  adopted  or  acted  on  m  England*  We  must  theiefoie 
resort  to  the  decisions  of  the  courts  of  our  own  countiy  on 
tins  question,  and  to  the  adjudications  both  here  and  in 
England  in  anakigous  cases.  The  precise  question  now  under 
consideration  does  not  appear  to  have  arisen  previous  to  tliis 
time  in  the  courts  of  this  sute. 
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In  Coolidge  v.  TAe  Gloucester  Mar.  Ins.  Co.,  (15  Mass.  ^A?2» 
Rep.  341,)  which  came  before  the  supreme  court  of  Maasa- 
chusetts,  the  vessel  was  injured  to  more  than  half  her  value  Dickey 
and  repau-ed  by  the  master.  Two  or  three  days  before  the  ,  _ 
repairs  were  completed,  the  assured  not  knowing  of  the  re-  Coidjmu||. 
{MUlBi  abandoned  both  vessel  and  fre^ht  The  underwriteri 
accepted  the  abandonment  of  the  vessel  and  paid  the  1om» 
but  refused  to  acoept  the  abandonment  of  frngjUu  The 
maaler,  hufiif'mg'  aolhi^g  of  the  abandonment*  pnniied  Uf 
voyage  and  earned  the  whole  fie^gbt  In  an  action  tqwi 
tli^i:f];eight  policy,  the  assured  were  permitted  |o  reoovar  aa 
for  a  total  loas,  deducting  laivageb  The  right  to  raqcnrar  m 
that  caaa  wifjdi  hm  been  sustained  on  diffeNOI  ^oondi 
finom  tbosa  on  wfaicb  it  mm  placed  by  tba  court  Bot  if 
inrnuuDlefl  adoDtad  in  thai  oaia  can  ha  siiBtaiBad*  a  tachnioal 
total  kaaof  a  vessel  arisii^  from  daooaga  to  amo(ety  of  bar 
▼aloai  caoDot  be  oonverted  into  a  partial  loas  hj  a  lepair  of 
^  Toawl  by  tba  master.  Pataanw  Justios^  in  delimifg  tha 
opinion  of  the  ooort«  say%  **  To  all  legal  purposes,  afl^  tl|a 
constractive  total  loa^  the  ship  repaired  and  labuih  at  an  ex* 
pense  exceeding  half  her  value  must  be  oonsideiad  a  new 
ship;  as  mucb  so,  to  every  intent,  as  if  the  ibmnf^owq^ 
and  the  insurers  of  her  had  procured  a  new  ke^  and  had 
wrought  up  the  iron  and  timbers  which  could  have  been  ob- 
tained into  a  vcsccl  of  a  diflerent  kind  and  form."  I  ap- 
preheiul  the  principle  caunul  be  sustaiued  to  this  extent,  a$ 
it  would  tlepi  ive  the  owner  as  well  as  the  master  of  the  right 
to  repair  in  such  a  case.  Neither  the  master  or  the  owner 
has  the  ri^ht  to  build  a  new  vessel  at  the  ex[)e[isG  of  the  un- 
derwriter, even  with  the  aid  of  materis^^  froo^^e  wxefsl^  of 
the  old  vessel. 

The  precise  question  now  under  consideration  came  be- 
fore the  circuit  court  of  the  United  States  for  liie  first  circuit 
in  Humphreys  v.  The  Union  ins.  Co.,  (3  Mason's  Rep.  429.) 
The  facts  were  substantially  the  same  as  in  this  case  ;  and  it 
was  there  decided  that  the  repair  of  the  vessel  by  the  master 
took  away  the  right  of  the  owner  to  abandon.  Judge  Storyi 
puts  his  decision  in  that  case  on  the  ground  that  iba^v^Bi^ 
acted  as  the  agent  of  the  aamiradin  makii^  there^pam^^ 
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ALBANY,    OWinsel  for  the  plaintiff  in  this  case  contend  that  the  master 
Dec.  1839.    acts  for  the  Ix  riofit  nl  whoever  ft  mny  roncem.  and  is  not  to 
^J^^^J^     be  COnsiHfM'rd  tiio  riLrciit  of  the  assured  sij  as  to  deprive  him 
V.        of  the  riirht  uf  abamionment,  without  his  knowledge  or  con- 
AaHtncmn  Idi.  j|-       master  is  the  agent  of  the  assured  in  such  a 

case,  it  would  seem  to  follow  thid  an  election  to  repair,  and 
tilt  odual  commencement  of  tho  operation,  would' 
owner  of  the  right  to  abandon,  evea  before  the  repairs 
completed.  Bat  I  apprehend  tbe  question  whether  the  mas* 
ter  is  the  ageot  of  the  owner  or  of  the  underwriter^  dafnaii 
upon  the  fact  of  a  valid  abandonmem  daring  liie  coptitiwio 
of  tbo  total  lots.  If  a  valid  abandonment  it  modt^'^itfolaAet 
bttok  to  the  time  of  the  diiaster;  and  ai  to  aJl  acta  of  ll» 
matter*  done  in  good  Uh  and  in  tf»  diachaijge  of  hit  dilyt 
ho  111*  m  that  cate^  to  be  contidered  the  agent  of  theninder* 
writer.  While  it  it  dodbtfid  whether  the  attored  kM'  uji 
ite  hit  rfgbt  of  abBDionment  or  iiot>  the  lawfbl  acta  of 
matter  cannot  deitroy  the  right  to  abaiidon  on  the  groaad 
that  he  acta  at  the  agent  of  the  atmxed.  Bat  if  the  naatar, 
in  the  ezefcite  of  hk  legitimate  dmiet  as  the  agent  of  whoBV 
it  may  oonoem,  htt  oonverted  a  total  into  m  partfail  lott  be* 
fore  abandonment,  the  fact  that  the  loss  is  no  lon^^  total 
takes  away  the  right  to  abandon ;  and  the  result  is  the  same 
if  a  total  loss  is  converted  into  a  partial  one  by  the  acts  of  a 
stranger,  as  in  the  case  of  recapture.  While  the  result  is 
doubtful,  the  master  is  not  the  exclusive  a^c^ent  of  cither  par- 
ty ;  but  w  hon  the  rights  of  the  parties  are  fixed,  tlie  result 
ascertains  whether  he  was  the  agent  of  the  underwriters  or 
of  the  assured.  If  the  vessel  is  abandoned  while  the  loss 
continues  total,  all  the  intennediatc  acts  of  the  master  are 
the  acts  of  the  underwriters  ;  hut  if  the  property  \m  restoi^ 
ed  before  abandonment,  tlie  right  to  abandon  is  gone,  and  the 
acts  of  the  master  will  be  considered  the  acts  of  the  assured. 

fiad  the  repairs  in  this  case  been  made  by  the  underwri- 
ten  lliBnMBkeit  the  assured  could  not  have  abandoned  after 
the  Tessel  was  in  safet^Ttif  the  voyage  had  not  been  lost ;  but 
a  mere  offer  to  repair  would  not  deprive  him  of  the  right; 
And  if  the  master  is  to  be  considered  the  agent  of  the  nudei^ 
wxilofs  in  malung  the  repairs,  the  result  it  the  same.  Here 
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the  assured  has  never  been  deprived  of  the  actual  pof55;cs5:ion  albanTi 
of  his  vessel.    There  pr'^biy  existed  a  lien  upon  her,  ia  fa- 
vor  of  the  owners  of  the  cargo,  for  the  amount  of  goods  d;, 
which  had  heeo  sold  and  pledged  to  raise  money  for  the  re- 
pain.  At  the  time  of  ehendonmwwt  the  vessel  was  in  safe-  'goo^m^ 
ty»  and  there  was  no  incambrance  upon  her  that  could  an* 
thorue  a  detsption  which  might  break  up  the  voyage.  Tha 
antoal  damage  whksh  had  .been  or  woold  be  austained  by  the 
diaaalfTf  waa  reduced  to  a  matter  of  mere  compiitatioiw  and 
was  but  a  paitial  ioaa>  The  principle  of  acfiustment  adepA* 
ad  by  the  anprame  eooriaiibnii  a  &ir  indemiiity  to  the  own* 
er  ofthe  ahipii  Ifhe  ahooae  to  bo  faia  owd  innrar  oatha 
freighter  caxgo, the  wderwritara annotUaUe  ior any loai 
he  may  have  aaatamed  upon  either,  and  wUchii  nol  eow* 
ed  bf  the  a4)aBtaent  in  tfaia  oaae. 

In  BaUsumik  WU$,  (1  Man.  A  Ry.  678^  the  ahip 
waa  aotually  loatt  being  abandoned  by  the  OMiterand  craw 
a<  aaa  aa  deieliet  Although  she  waa  found  and  aaved  bty 
otban  at  the  risk  of  their  live^and  finally  arrived  in  port, 
tfaeaalvage  and  other  expenioa  were  mora  than  bar  vahiai 
and  the  aaaored  was  not  entitled  to  the  possession  until  that 
ajnount  was  paid.  The  sinp  therefore  continued  totally  loot 
to  htm  at  the  time  of  abandonmeal. 

I  think  the  plaintiff's  right  to  abandon  for  a  total  loss  was 
divested  by  tlie  repair  ul  tbc  vcssei,  and  dial  die  judgaical  of 
the  supreme  court  should  be  affirmed. 

By  Mr.  Senator  S.  Allen.    This  is  an  impt^rtant  case, 
and  I  have  taken  some  pains  to  ascertain,  from  ilie  limited  ' 
means  within  my  reaeh,  the  general  principles  which  have 
governed  in  deciding  queatiooa  similar  lo  the 
sideration. 

It  appears  to  be  a  goneral  rule,  that  the  right  to  abandon 
must  depend  on  the  situation  of  tlie  thing  abandoned  at  the 
time  the  ofier  is  made.  Thus,  if  a  vessel  shall  be  captured, 
detained  by  embargo,  or  seized,  and  she  be  released  or  resto- 
red previous  to  abandonmem^  the  r%fat  to  abandon  ia  Joat  by 
the  fact  of  reatointion,  te. 
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ALBANY,  I  have  not  been  able  to  disoorer  any  decision  of  the  courtf 
Dec.  1839.  ^  ^  g^jjjg  «iibi»ciiig  predaely  thp  same  slate  of  facts 

those  of  the  caw  under  ooiMdenitinQ ;  but  the  prhiciple  in* 
^  ^  Tolved  in  cases  of  capture  and  restoration,  appeafs  to 
'  equally  applicable  to  casea  by  dnpwreck  and  restoration  bf 
being  repaired.  The  ground  open  wUch  the  dtodsloni  aie- 
based,  as  I  apprehends  aret  ihat  no  ahandonnient  can  be  val*- 
kl  BO  long  as  the  thing  iniund  is  not  taken  from  the  control 
of  the  owner,  ash  wonld  be  if  the  detention  by  capCnre,  em- 
bargo or  riiipwreck  existed  at  the  time  of  the  abandonment 

In  ease  of  captnre,  a  restoration  piefioasto  the  time  of 
abandonment,  althoagh  mikoovm  to  be  aasnrad,  takes  away' 
the  right  to  abandon.  {Church  BetUaU,  1  Cabis^s  Gases  in 
Error,  21.)  Andnpon  the  same  principle,  in  the  case  of  ship- 
wredu  the  Tessel  havu^  been  repawed  before  the  abandon* 
ment  and  thus  restored  to  a  state  wldeh  enables  her  to  perfonn 
all  that  was  warranted  by  the  insorers,  and  aldiough  thefiut 
was  unknown  by  the  assured,  he  still  loses  his  right  to  recov- 
er for  a  total  Joss.  This  principle  is  clearly  recognized  in  the 
case  of  Humphrey  v.  The  Union  Insurance  Company^  as  deci- 
ded by  the  circuit  court  of  the  United  Slates.  (Phillips  on 
Ins.  401.)  A  ship  upon  a  voya^?c  from  Messina  to  Boston, 
sustained  sea  damuge  which  made  it  necessary  to  put  into 
Lisbon,  where  the  master  had  her  rejMiircd  at  an  rx]v?nse  ex- 
ceeding half  her  value  as  the  aMUred  alloirpJ.  and  the  vpf?- 
scl  was  bottomried  for  expense.  The  assured  abandoned 
in  Boston  immediately  on  hcarincr  of  the  accident,  which  in- 
telligence they  received  about  three  or  four  dfiys  before  the 
vessel  arrived  at  Boston.  On  the  arrival  ot  the  vessel  she 
was  sold  under  a  process  instituted  upon  the  bottomry  bond, 
and  the  proceeds  of  the  ship  and  fineight  were  not  sufficient 
to  satisfy  the  bond.  A  bill  also  had  been  drawn  on  London 
by  the  master  on  account  of  the  expense  of  repaiia^  which 
was  not  paid.  Mr.  Justice  Story  held  that  this  was  a  pcarUai 
loss.  He  said  that  the  assured  by  ejecting  to  repair,  loathis 
right  to  abandon. 

The  cost  of  repairing  the  ship  was  more  than  half  her  val- 
ne,  and  had  an  estimate  of  the  expense  beenordered  by  the 
captain  and  an  abandonment  determined  on,  malead  of  adopt- 


I 


w  TBI  M 


11^  tbe  adnM  of  the  surveyors  to  repair,  the  amred  would, 
in  aooofdanoe  with  the  fettled  law  in  such  cases,  as  I  view  it, 
ttcom  fora  total  ion ;  bat,  instead  of  thM» the  vessel  is  ful- 
ly xepatved  and  in  pursuit  of  her  voyage  several  days  before 
the  ahaadoameat  is  detenaiiied  on  or  made  known  to  the 
iiDderwiiters. 

Under  the  dicumstanoeB  of  this  case  it  may  perhaps  be 
deemed  a  hardship  upon  the  assured  that  he  is  denied  tha 
pri  vil^e  of  abandonment,  and  cases  may  also  arise  under 
Ihe  rule  equally  hard  upon  the  underwrilbra;  but  if  tha 
courts  were  to  attempt  to  shape  their  decisions  so  as  to  meet 
every  case  of  hardship  that  may  occur'  under  marine  Msm^ 
there  might  be  less  reason  to  be  satisfied  with  the  result  than 
there  will  be  under  a  general  rule  which,  though  in  partic- 
ular instances  it  may  prove  inconvenient,  will,  in  the  maint 
operate  as  cquitablv  as  the  nature  ot  such  cases  will  adrniL 

Having  arrived  at  tiie  conclusion  that  the  plaiiiUiT  in  error 
-ought  to  recover  only  for  a  partial  loss,  it  is  unnecessary  to 
notice  any  other  matter  raised  by  the  ijoints  in  this  cause.  I 
am  of  opinion,  therefore,  that  the  judgment  of  the  supreme 
court  ought  to  be  affirmed. 


And  this  bcini^'-  the  unanimous  opinion  of  the  court,  the 
judgment  of  the  supreme  court  was  thereupon  affirmed  with 
costs. 


ALBANY, 

Dec.  1839. 


BSMUS  VS.  BSBKMAN, 


refil«tj%«lMMft  |Aea  of  fnyirfy  tt  interp^ 
%  verdict  far  the  plaintiff  lipOB  the  latter  plea  detennines  notfainf  I 

the  partirfi  errrpt  the  taking',  and  the  plaintiff «  OOt  M&titlBd  tO 

Iqm  Xiic  otlier  isaue  be  also  found  frr  him. 
"^hcre  the  jury  found  fox  the  piauiiitf  on  the  plea  of  non  cepit^  but  assessed 

nodamagcs,  and  on  the  plea  of  property,  iiviitlHif  11 1PM  aoMa  die  deftttd* 

■nt,biit«d  MtllndttiBtlMpkiBliCitiiw  A«W«hirttlwmdietinede> 

Iwttre  hx  lubetance,  and  that  the  court  wai  not  attdiariied  t«  UMDid  it  Ij 

adding  nominal  damages  to  the  finding  of  the  jury, 
^^erc  a  party  to  a  writ  of  error  diea  after  joinf?pr  in  error,  a  jtidfjment  in  er- 

Tor  will  be  directed  to  he  entered  nunc  jro  tunc  as  of  a  tunc  jirevious  to  tim 
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AXjANY,  Erkob  from  the  supreme  court.  Beekman  Ixmightlro 
Dec.  18.29.  Qf  r^jenn  againit  Bemus  for  the  taking  of  m  quanCttjr 

of  rye.  Bemos  pleaded  several  pleas:  1.  Nam  egvft;  9, 
Ph>perty  In  himselfy  traversiDg  the  property  in  Beekmaos  t» 
'Property  in  one  W.  Mcfntosh,  ivith  a  nmilar  tnmie  s  nni 
4.  Fk'operty  in  himself  and  the  plaintiff  as  fenante  In  cooh 
mon,  with  a  ifte  traverse.  To  the  three  last  pleas  the  plain- 
tiff replied  preehUH  mm  beoaose  the  property  waa  In  Umself, 
conchtding  to  the  country.  The  posteot  as  entered  on  the 
record,  shewed  that  the  jury  foond  as  to  theJEnt  issoe^  that 
tfie  defendant  SA  loAe  the  rye  in  position,  the  ^oods  "and 
Xihattels  of  the  plaintiff^  in  manner  and  form,  dec. ;  as  to  the 
secontL,  that  the  property  was  not  in  the  defendant ;  as  to  the 
thir^,  that  the  property  was  not  in  W.  Mcintosh ;  aud  as  to 
'ih.e fourth,  that  the  property  was  not  in  the  defendant  and  the 
plaintiff  as  tenants  in  common  ;  and  they  assessed  the  dam- 
ages of  the  plaintiff  over  and  above  c^ts,  &c.  to  six  cents, 
and  for  those  costs,  itc  to  six  cents.  From  the  minutes  of  the 
clerk  of  the  circuit  where  the  cause  was  tried,  and  from  rules 
granted  by  the  supreme  court,  copies  of  which  were  brought 
up  by  cerHnraH  on  the  plaintiff  in  error,  allejrin^T  diminution,  it 
appearcitl  that  the  jury  found,  On  j  len  first,  the  deiendant  took 
the  property ;  on  plea  second,  proj^)erty  was  not  defendant's ; 
on  plea  third,  property  was  not  W.  Mcintosh's;  on  plea 
fourth,  property  was  not  plaintiff's  and  defendant's  jointly, 
and  six  cents  costs  for  the  plaintiff;^  that  on  the  23d  March, 
1827,  the  supreme  court  denied  a  motion  for  a  new  trial,  and 
the  2d  May,  1827,  granted  a  rule  in  these  words :  The 
court  having  decided  on  the  argument  of  the  case  made  in 
^  canse>  that  the  verdict  rendered  migbl  be  amenled  fay 
addii%[  to  the  findmg  of  the  jury,  ^wUh  six  cent$  damagtifor 
the  plaintifT  ordered,  on  motion  of  W.  ]U  F.  Warren,  attor> 
pay  for  the  i^alntiC  that  the  said  verdu^t  be,  and  the  same  is 
hereby  aooonfingly  attended." 

Thus  much  appears  from  the  record.  From  the  ophdon 
of  the  lapreme  court,  denying  a  modon  for  new  trial,  (ase 
7  Coweo,  ao^  it  appears,  that  that  court  oonsidared  that  the 
taking  waa  fully  proved  i  that  the  jury  vaere  authoiiied,  from 
tha  nroofr  in  the  causey  to  find  the  property  in  the  plaintiff; 
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that  thp  verdict  was  informal iy  entered  ;  that  the  circuit  judge  albakt* 
had  permitt<;d  it  to  be  ainen(icd  by  adding  six  cent;?  costs,  and 
as  to  the  damages,  had  submitted  the  question  to  the  supreme 
eourt  whether  to  allow  the  amendment  or  not,  upon  wh  ch 
point  they  were  of  opinion  th«t  the  plaintiflfwas  entitled  to 
recover  damage*  Ibr  the  taking  only  ;  that  no  special  damage 
being  claimed  or  pix>ved,  the  veritict  ought  to  have  been  for 
nominal  damages ;  and  as  that  was  a  matter  of  form  and  fol* 
lowed  the  finding  of  course,  that  the  verdict  might  be  amend- 
ed by  adding  $i»  cenii  damages. 

The  judgment  was  entered  for  damages  and  cosU  fynad  hj 
thejnry»and  for  costs  of  increase,  Thedefiradantsuedoot  a 
writ  of  error. 

/.  EUsworth  4*  B.  F.  Butler,  for  plaintiff  in  error.  The 
verdict  was  imperfect,  the  jury  not  having  ^swcred  to  the 
whole  issues  committed  to  them,  by  which  not  only  the  ta- 
king was  denied,  but  the  property  of  the  plaintiflfwas  called 
in  question.  The  jury  therefore  were  bound  to  find  not  on* 
ly  thelaAi'i^by  the  defendant,  butjitt^isiiytit  the  pkdnUfi 
The  taking  was  found,  but  property  In  the  plaintiff  was  not 
found.  The  jury  say  the  property  was  not  the  defendant*!^ 
nor  Mdntosh'si  noi  was  it  held  in  common  by  the  plaintiff 
and  defendant  i  but  they  do  not  say  that  it  was  the  property 
of  the  plamtlQ  without  which  he  could  not  leoover.  (1  Chit- 
ty's  PI.  169,  590,  607.  Co.  LUt  S37,  a.  6  Comyn's  Dig. 
tit  Pleader,  sect.  19,  90.  Andrews,  166.  Strai^  1089.  . 
7  Bacon's  Abr.  tit  Verdict  M.  dc  Z.  4  Yeates,  295.  3  ^ 
Pickering,  124.  1  Archb.  Pr.  213,  189.  2  id.  242.  2 
Wheaton,  225.  3  Barn.  <k  Aid.  610.  Lilly's  Eiit.  358.  21 
Viner*s  Abr.  tit.  Trial,  L.  f.  2.    2  Dunlap's  Pr.  656.    1  Scrg. 

R;iwlc,  :jr.9.    Stephen  on  Pleading,  188,  210,  211,  212, 
211).    1  Johns.  H.  380.    11  id.  196.) 

The  verdict  being  defective  in  imnt  of  substance,  the  court 
had  no  authority  to  anietid  it.  (Cro.  Eliz.  766.  Comyn's 
Dig.  tit.  Amendment.  1  Ld.  Haym.  324.  2  Str.  1052.  10 
Co.  B.  119.   2  Wills.  367.) 

/.  L.  Vide,  for  defendant  in  error.  The  omission  of  the 
jury  to  iind  the  property  in  the  plaintifi^  was  mere  matter  of 
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ALBANY,  form,  and  does  not  vitiate  the  judgment  They  found  the  sev- 
eral matters  set  up  by  the  defendant  against  him,  passing  up- 
on each  distinct  pica ;  and  though  their  verdict  is  not  formally 
in  the  words  of  the  issue,  it  cannot  be  doubted  thai  ilie  point 
in  issue  was  determined  by  them.  The  court,  therefore,  had 
the  right  to  put  the  verdict  into  proper  form.  (14  Johns.  R. 
80.)  A  writ  of  error  will  not  lie  for  the  amendment  allowed 
by  the  court  ((»  Craach,  206.)  But  allowing  the  verdict  to 
be  defective,  this  court  cannot  for  that  cause  rev  or*?  p  th<™ 
ment,  the  point  not  having  been  submitted  to  and  passed  upou 
by  the  supreooe  court.  (Coldeu  v.  Knickerbocker,  2  Coweo, 
31, 49.) 

Butler^  in  reply.  The  j)laii)tiirin  error  diil  a})ply  to  the  su- 
preme court  in  the  ordinary  and  usual  mode,  to  set  aside  the 
verdict,  and  the  i  jur  ation  necessarily  ^vas  liolore  that  court. 
The  principle  of  thf  case  of  C olden  v.  Knkkcrhacker  is,  that 
no  objection  shall  be  urged  here  which  the  party  may  l)e 
deemed,  by  his  silence,  to  have  waived,  and  which,  when 
wnived,  leaves  the  merits  of  the  c;ise  to  rest  with  the  judgment : 
but  it  cannot  preclude  the  party  to  urge  an  objection  which 
goes  to  the  very  foundation  of  the  judgment  sought  to  be  re- 
veraed»  (16  Johns.  R.  348.) 


The  foUowiDg  opioioiis  were  delivered : 

By  the  Chancellor.  The  first  question  presented  for  our 
consideration  in  this  case  is,  whether  the  supreme  court  had  a 
right  to  amrnd  the  verdict  of  the  jury  by  adding  nominal  tiama- 
ges  thereto.  From  the  opinion  delivered  by  that  court,  it  ap- 
pears no  special  damage  was  proved  or  claimed  at  the  trial.  If 
the  verdict  as  found  by  the  jury  can  be  considered  a  general 
verdict  for  the  plaintiff  in  the  court  below  on  all  the  iaaxm,  nom- 
inal  damages  followed  of  course,  and  the  jo4ge  at  the  drcuit 
ought  to  have  directed  the  verdict  to  be  so  entered.  Being 
a  defect  inform  merely,  it  woold  be  the  duty  of  the  court  to 
mould  the  verdict  into  legal  form,  so  as  to  carry  into  eflect 
the  intention  of  the  jury.  If  the  verdict  is  good  in  substancet 
the  court  may  amend  any  defect  in  form.  (JIW  v.  B^am^ 
I  Seig.  &  Rawk^  367.)  Where  there  are  some  ooanti  in  a 
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declaratbn  which  are  good  and  otiiers  bad>  and  a  general  ver-  alb  ant, 
diet  is  gitreo  on  all  the  oonnts,  if  it  appears  from  the  ja4ge't 
notes  that  no  evidence  was  given  on  the  defective  cotmt8»it  is 
every  day's  practice  for  the  court  to  amend  the  verdict  so  as 
to  apply  it  to  the  good  counts  only.  {Ediom  v.  Hapkm^ 
Doog.  R.  861. '  Stqf&rd  v.GFreeii,  1  Johns.  R.  fiOS.)  There 
is  no  doubt  that  the  verdict  in  this  case  was  defective  hy  rea* 
son  of  the  neglect  of  the  jury  to  assess  the  damages ;  but  a 
defect  of  that  kind  may  be  aided  by  a  rdeas&  (Bentham's 
caset  11  Cokeys  R.  50.)  It  porobably  was  necessary  in  this 
case  to  amend  by  adding  nominsl  damages  to  enable  the 
court  to  give  costs,  as  the  plaintiff  is  only  entitied  to  costs 
where  he  recovers  damages.    (1  R.  L.  848,  sec.  1.) 

But  the  plaintiff  was  not  entitled  to  eitfier  damaf^^cs  or  costs, 
unless  all  the  issues  were  found  in  his  favor  ;  and  if  the  court 
have  added  H  Dininal  damages  which  the  finding  of  the  jury 
did  nf)t  warrant,  the  amendment  was  unauthorized,  and  their 
judgmcMl  sliuuid  be  reversed.  It  therefore  becomes  neces- 
sary  to  look  into  the  verdict  actually  found  by  the  jury,  to 
see  whether  it  was  such  a  finding  as  legally  entitled  the  plain- 
tiff to  damages. 

Tn  cxainininc^  this  question,  1  lay  out  of  view  what  is  stated 
in  ihc  postea  as  to  the  property  of  the  plaintiff  It  is  evident 
those  words  were  added  to  the  verdict  on  the  first  issue  by 
the  plaintiff's  attorney,  and  without  authority.  If  the  find- 
ing of  the  jury  is  in  favor  of  the  plaintiff  generally,  ns  it  was 
in  this  case  on  the  first  issue*  his  attorney  has  a  right  to  put 
into  the  postea  every  thing  necessary  in  p^int  of  form  to  make 
the  verdict  complete :  but  he  has  no  right  to  add  any  thing 
which  was  not  in  feet  found  by  the  jury,  and  whksh  could  not 
have  been  legally  enquired  into  on  that  issue.  If  he  does,  it 
•is  mere  surplusage,  and  cannot  aid  a  defective  finding  on  oth- 
er issoes.  Under  the  issue  of  im  ogp^the  taking  of  the  pro- 
perty is  abne  m  qnestba  {M^Farknd  v.  BsrAer,!  Mass.  R. 
108.)  And  if  the  verdkst  on  that  issue  is  found  ibr  the  de- 
fendant, he  is  not  entitled  to  a  return  of  tlie  property.  If  the 
defendant  means  to  contest  the  plaintiff's  right  to  the  proper- 
iff  he  must  deny  it  directly  by  a  special  plea  or  by  a  fennal 
-tiaverse^  as  was  done  by  the  three  last  pleas  in  this  eas^ 
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AT  ft  AVT,  Where  a  defendaat  io  icplevin  pleads  property  in  MibmK 
i>vc^i829.  1^  formal  traverse  as  to  the  plaiotifT's  right  to  the  pro- 
perty, the  anqgiUaa  that  it  belof^  to  tha  ^itfyadBoi  is  call- 
ad  the  joduoenaeiii  to  the  traverse,  and  issue  canoot  be  tait* 
an  OD  that  allegation.  [Lady  Chicke^  Tkmun^  Cnx 
Can  104)  It  is  hot  a  sabstitute  for  wbl  arowry  to  obtaio  a 
.xatttm  of  the  property.  Tbt  rapUaaaioat  in  this  caae  wy 
propariy  look  iMtie  upon  the  only  alkgatioa  in  the  apeeial 
plaai  wliteh  wai  traversable.  The  qnastioii  pMemad  fag 
the  jury  to  datermlne  on  all  thoae  innea  wai^  nbetfa^  tba 
property  replevied  was  the  property  of  the  plaiDtiC  The  jn* 
ly  hafia  kniai  that  the  property  did  not  bekn^  to  the  dofend^ 
ant,  or  to  Mlntorii,  or  tfia  plaindff  attd  defendant  jointly. 
But  does  it  naoeiiarily  follow  firon  this  thai  it  baloi^  to 
the  plttntifft  This  finding  may  be  true,  and  yet  the  tide  migjht 
be  in  wme  person  other  than  the  plaintiff.  And  a  verdict 
which  finds  the  matter  in  issue  only  by  argument  and  infer- 
ence, is  void.    (5  Com.  Dig.  tit.  Pleader  h.  22.) 

As  this  court  iiave  not  the  facts  before  them  on  which  the 
jury  foiuui  their  verdict,  it  is  impossible  to  say  tlx  v  intended 
to  find  that  tfie  profierty  belonged  to  the  plaintUf.  Even  if 
the  evidence  was  set  forth  in  the  record  and  was  sufficient  to 
entitle  the  plaintiff  to  a  verdict  on  all  tlie  issues,  it  is  ui  least 
doubtful  whether  either  the  supreme  court  or  this  court  c^tuld 
aiTiend  the  vcrdirt  as  te  a  matter  of  fad,  whicfi  is  of  vital  im- 
porta ncc  in  the  cause.  Although  the  supreme  court  thought 
there  was  sufficient  to  authorize  tlie  jury  to  find  property  in 
•  the  plaintiff,  it  is  evident  from  the  opinion  which  has  been  seat 
up  here,  that  their  attention  wai  not  directed  to  the  fact  that 
tlie  jury  had  not  so  found.  It  appe:irs  the  judgs  at  the  cir- 
cuit thought  otherwise ;  and  Uie  defendant's  ebnnsai  mf^ 
leded  to  give  evidence  on  that  point,  m  conaequsMa  of  an 
imioMtion  firom  him  that  evidence  on  his  part  was  nnnrrsi 
iary.  The  supreme  court  decided  that  the  dsiendant  was 
not  precluded  by  the  intimation  of  the  jodga  fiom  givii^g  liir- 
ther  evidence  hit  oonnsd  oonsidersd  it  neoessafy.  Out  ttti 
point  the  deciskn  of  the  soprame  oourt  was  tacfai^«afl|y  cor- 
Met  But  aa  the  defendam  lost  the  benefit  of  his  fonliortes- 
tbioay  beeausa  hb  oounsal  defend  to  tha  oyinkni  of  the  cif- 
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edit  judge,  I  think  he  is  jastified  in  availing  himself  of  all  le-  AiSAVff 

gal  objections  to  the  verdict  for  the  purpose  of  obtaining  a 
new  trial. 

The  conclusion  to  which!  hare  arrived  is,  that  the  verdict 
of  the  jury  was  defective  in  substance,  and  did  not  entitle  the 
plaintilT  to  even  nominal  damages.  T  am  therefore  of  opinion 
that  the  adding  of  damai?es  by  way  of  amendment  was  unau- 
thorized, and  that  a  venire  de  nor d  should  have  been  awarded. 
(Hicks  v.  Keats,  6  Dow.  &  Ry.  68.)  I  think  the  judgment 
of  the  supreme  court  should  be  reversed  with  costs,  and  that 
a  venire  de  novo  should  be  awarded  by  that  court  And  as  one 
of  the  parties  has  died  since  the  joinder  in  error  here,  the 
judgment  of  this  court  should  be  entered  nunc  pro  tunc  as  of 
Uie  term  or  session  of  this  court  previous  to  his  death.  {Oreen 

WaUan,  a  Wbeaton,  860.) 

By  Mr.  Senator  Bbnton.  This  court  are  called  upon 
for  its  judgment  upon  the  validity  of  the  verdict  in  tins  ca8e» 
and  whether  the  same  be  amendable ;  the  supreme  court 
upon  the  argument  of  the  case  there  havii^  directed  an 
amendment  to  be  made,  allowing  the  words  **  with  nx  cents 
damages  for  the  plaintiff*  to  be  added  to  the  verdict 

The  plea  of  non  cepit,  in  replevin,  admits  the  property  of 
the  thing  taken  to  be  in  the  plaintiff  in  the  action ;  and  if  the 
defendant  means  to  dispute  the  question  of  property  he  must 
plead  it  specially  j  he  will  not  be  allowed  to  disprove  the 
ownership  under  an  issue  which  only  denies  the  taking.  (2 
Phillips  Ev.  120.  1  Chitty's  PI.  159.)  These  authorities 
are  unquestionable,  and  appear  to  me  to  establish  clearly 
the  materiality  of  the  issue  upon  the  second  plea.  In  the 
case  of  Harrison  v.  Mcintosh,  (1  Johns.  R.  384.)  it  was  held 
that  a  "plea  of  property  in  a  stranger  was  a  good  plea  either 
in  abatement  or  in  bar,  and  entitled  the  party  to  a  return 
without  an  avowry,**  and  this  for  a  good  reason;  a  plaintiff 
has  no  right  to  retain  the  ]K)ssession  of  property  iU^ally  ta- 
ken from  another  by  a  replevin. 

This  court  cannot  determine  what  the  jury  were  au- 
thorised to  find,  from  the  evidence  given  on  the  trial,  nor  is 

Vol.  hi.  85 
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ALT^ANV,  it  material  that  thk  inquby  should  be  made  here ;  if  the  rtf* 
^Z^'  ^  ^  delivered  ie  for  the  plaiattff  below  on  all  the  'mom,  the 
BemM    judgment  most  be  affirmed. 

Upon  the  issue  on  the  second  plea  the  jury  foond  that  the 
** property  was  not  the  defendant's:''  bat  this,  I  appiehendf 
is  not  a  sufficient  finding  by  the  jury  that  the  **  property  was 
the  plaintiff's the  verdict  may  be  true  in  point  of  feet  and 
still  it  does  not  establish  the  right  of  the  party  to  recovert  be- 
cause a  stranger  might  be  entitled  to  it  The  authorities  ci- 
ted in  Bacon's  Abr.  arc  nunDcroas,  and  the  rule  deduced  from 
them  is,  that  "  verdicts  which  do  not  find  all  that  is  in  issuef  or 
which  vary  from  the  issue,arc  in  general  bad  and  in  1  Archb. 
189,  ii  is  said,  "  a  verdict  must  comprehend  the  whole  issue 
or  issues  suhmiued  to  the  jury  in  ihe  particular  cause ;  oth- 
erwise the  judgment  founded  on  it  may  be  reversed,"  Again^ 
**a  verdict  is  void  wliich  imds  the  matter  so  imperfectly  that 
there  does  not  appear  a  good  title  for  the  plaintiff."  **  It  must 
find  so  much  of  the  issue  as  maintains  or  avoids?  the  bar.** 

In  applyinrr  (be  doctrine  contained  in  tlit  :\iJlhoi ities  \i> 
the  case  luiflf  r  consideration,  I  do  not  perr^  ivc  upon  what 
grounds  this  verdict  is  to  be  sustained.  All  the  issues  most 
clearly  are  not  found,  and  the  verdict  rs  variant.  What  title 
can  he  adjudged  to  the  party  by  this  finding?  We  can  say 
that  the  defendant  below  has  not  title  to  the  property  in 
dispute,  because  the  jury  have  so  declared  :  hwt  can  judg- 
ment be  pronounced  upon  a  fact  not  found  ?  The  defendant 
in  the  court  below  is  not  entitled  to  judgment  upon  the  ver- 
dict because  the  plea  in  bar  is  not  maintaiDed ;  and  as  the 
bar  seems  not  to  be  avoided,  neither  party  are  entitled  to 
j  udgment  ilpon  the  venSct  I  cannot  perceive  the  di&renoe 
between  a  verdict  which  does  not  find  the  whole  of  a  single 
issue,  but  ody  a  part,  and  one  which  does  not  find  all  of  the 
several  issues  where  it  is  necesssry  they  should  be  fixmd,  to 
entitle  a  plaintiff  to  a  iu4gment 

The  case  of  MiUarr.  TWte,  (I  Ld.  Raym.  824»)  wasa 
case  in  error  to  the  exchequer  chamber  in  England.  The 
verdict,  which  was  the  matter  complained  of,  did  not  com- 
prehend the  whole  issue,  a  part  of  the  facts  denied  by  the 
plea  were  not  found,  and  it  was  held  bad  and  the  judgment 
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feveraed»  idthov^h  preoedii^  the  proceedings  in  error  an  ap* 
plicatioD  mm  made  for  leave  to  amend.  Upon  what  princi- 
ple of  law  can  courts  assame  to  give  judgment  for  a  party 
in  a  eause,  where  an  issue  or  issues  have  been  joined  with- 
<Nit  a  proper  Terdictt  A  later  ease  than  those  above  refer- 
red to  has  arisen,  in  which  the  law  upon  the  point  presented 
by  this  ease  has  been  considered  and  elaborately  discussed* 
The  language  of  the  decision  in  Fattenon  The  UmJted 
StaUs,  (2  Wheaton,  225,)  is,  that  « the  rule  of  law  is  pre- 
cise. A  verdict  is  bad  if  it  varies  from  the  issue  in  a  sub- 
stantial matter,  or  if  it  find  only  a  part  of  that  which  is  in  is- 
sue. Tlxj  reason  oi  the  rule  is  obvious,  and  results  from  the 
nature  and  end  of  pleading.  It  is  the  duty  of  ilie  jury  to  de- 
cide the  very  poiai  in  issue.'*  And  the  court  in  which  this 
deterrniiKiiion  was  had,  in  discussing  the  question  then  un- 
der consideration,  proceed  to  remark  farther:  "It  is  true, 
that  if  the  jury  find  the  issue  and  something  more,  the  latter 
jmrt  of  the  finding  will  be  rejected  as  surplusage ;  but  this 
rule  does  not  apply  to  a  case  where  the  facts  found  in  the 
verdict  are  substantiailv  variant  from  those  which  are  in  is- 
sue.**  It  may  here  be  obs-crved  tiiat  the  facts  in  the  two  cas- 
es are  not  precisely  alike,  but  I  apprehend  they  are  enough 
so  to  make  the  reasoning,  recognizing  as  it  does  the  long  es- 
tablished maxims  of  the  common  law,  peeuliariy  applicable  ia 
this  instance.  It  would  seem  not  to  be  necessary  to  pursue 
^  subject  in  relation  to  this  part  of  the  case  any  farther ; 
and  if  I  have  not  mistaken  the  character  rmd  effect  of  the 
finding  of  the  jury,  the  verdict  not  only  varies  from  the  issue 
in  a  substantial  matter*  but  in  fact  it  finds  only  a  part  of  that 
which  is  in  issue.  The  issue  under  the  second  plea  is  a  ma> 
ferial  and  substantial  issuer  uid,  in  my  opinion,  is  not  fonnd 
by  the  verdict 

The  supreme  court,  m  the  case  of  Thompvm  v*  BuXUm^ 
(14  Johns.  R*  80.)  put  the  decision  of  the  question  raised  for 
determination  expressly  upon  the  ground  that  the  intention 
of  the  jury  could  not  be  mistaken,  from  the  fact  that  they 
found  the  delendant  guilty  upon  the  general  issue,  which  the 
court  assumed  would  not  have  been  done  if  he  had  made  out  a 
justification  according  to  the  avowry.  There  are  cases  in  the 
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ALBANY,  books  in  which  the  court  have  corrected  the  form  of  the  ver- 
X>ec.  1829.  j;(>^  respect  to  second  and  subsequent  issues,  which  have 
become  immaterial  in  consequence  of  the  jury  having  found 
substantially  and  formally  other  issues  in  the  cause ;  but  this 
never  has  been,  and  could  not  be  done  where  the  iirae*  not 
found  at  all  or  defectively  found,  would  detemune  the  rights 
of  the  parties.  A  verdict  for  the  plaintiff  upon  the  plea  ef 
noil  apit,  determioes  no  qneitioii  between  the  parties  where 
a  plea  of  property  it  inlerpofed*  eioepl  the  takings  and  this 
veiulti  firom  tlie  pecuUv  character  of  thb  actioo  and  the  «l- 
nation  of  the  parties.  Assumipg  that  the  yerdict  was  defei^ 
tlve  and  bad»  it  followa  the  court  had  no  power  over  it,  nor 
any  right  to  allow  the  amendment  In  this  view  of  the  case^ 
and  upon  an  eiamination  of  aU  the  cases  having  any  beanqg 
upon  the  preliminary  question  interposed  by  ikt  counsel  ibr 
the  defendant  in  error,  I  do  not  peroeive  that  the  objectioii 
taken  can  be  sustained.  From  the  language  of  the  opimon 
and  the  amendment  allowed,  I  think  it  fairly  inferible  that 
the  second  point  was  raised  and  discussed  in  the  supreme 
court.  Entertaining  no  doubts  upon  the  quesiion  presented 
in  this  cause,  1  am  of  opinion  that  the  verdict  is  bad  and  not 
amendable,  and  the  judgment  thereon  erroneous,  and  that  it 
should  be  reversed  with  directions  to  the  court  beiow  to 
award  a  ventre  <U  novo. 

And  this  being  the  unanimous  opinion  of  the  court,  the 
judgment  of  the  supreme  court  was  thereupon  reversed  with 
costs,  and  a  oeatre  d$  novo  was  directed  to  be  awaided. 


[Rftmaindar  of  the  caawi  in  Uw  court  of  eironin  Um  aoxtTohHaoB.] 
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THE  PRINCIPAL  MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABATBHEMT. 


1»  Where  an  issue  of  fact  on  a  plea  in  abat 

mcnt  is  found  a?Tnin«!f  the  defendant,  thf  judsr. 
iDeni  is  fiuai,  and  not  a  remoadeas  ouster 
HMigktyr.HolUf,  358 

9.  TJic  pendency  of  two  suits  for  tiie  same 
cause  of  action  cannot  be  pleaded  in  abate. 


mcnt  of  cachotlm 
same  time. 


8f  CoawHf.CaBBiBM,  1, 9,  S. 


at  Uu 

td 


ABSENT  AND  ABSCONDING  DEBTORS 

1.  Whore  the  procccdinfr  nndi  r  the  act  for  re. 
lief  against  abscondintr  and  abiient  debtors  is 
■gainst  an  absconding  or  concealed  debtor, 
proof  that  the  defendant  is  indebted  within 
the  state  is  necessarily  imptied  in  the  evidence 
that  the  debtor  has  departed,  or  is  concealed 
wittdn  the  etate.  In  ike  vuUer  of  Warner 

3251 

S.  Whfre  persons  proceeded  against  as  ab. 
sconding  or  concealed  debtors  satiefacto. 
iflf  thew  that  they  had  not  absconded  oi 
wprc  not  concealpd,  a  wTipcnifdcaa  will  be 
granted,  with  coats,  although  the  oieditoi 


had  reason  to  beiieviathat  the  debtors  bad  ak 
scon  do  d  or  were  concealed.   /» lAe  Htmtttr 

of  Warner  and  Phelpjt, 

ACCORD  AND  SATISFACTION. 


The  acceptance  in  full  satfaflwtiiNi  bgr  a  ( 

of  the  note  of  a  third  p'rrnn  for  the  whole 
amount  due  on  a  prevnius  note  given  by  hie 
debtor,  is  an  extintrniRhment  e(f  the  •sighnH 
consideration  ;  and  such  acceptance  mav  he 
plead  in  bar  to  a  recovery  on  the  original  note. 
BtoikY.Smiiif  ^ 

iSee  LAnm.oRii  and  Tbmakt,  3. 

ACTIONS. 


1.  Debt  and  not  aaeiiiiiiMitia  the  proper  ftvn  of 

action  for  the  recovery  of  money  from  a  stake, 
holder  of  a  bet  on  a  trotting  match*  McKton 
▼.Gdbsrty,  4M 

'2.  The  action  may  Ik:  mamtained,  although  the 

Slaintiif  in  fact  acted  aa  Hia  agent  of  ^thfrig 
I  making  the  bet.  a 

See  Demand,  1,  Q, 
AMENDMENT. 

1.  Where  a  yerdict  ia  found  for  an  amoont  ex* 

rredinrr  the   damafycs  claimed  in  tlie  dec- 

kratKm,  the  plaintiff  niU  not  bepenaitted  to 
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ftmcnd  his  declaration  by  increasing  the  dam 
ages,  unless  he  ahandona  his  verdict,  (>a  vh  tht 
defendant'!  coats  of  the  trial  and  of  rctiiMtin^ 
the  motion,  and  consents  to  a  new  trial.  Dox 
V.  Dey,  35(j 

3.  Amendments  will  not  be  jrranted  to  enable  a 
party  to  set  up  the  defence  of  usury  or  of  the 
statute  of  limitations,  if  he  has  not  availed 
himself  of  the  n[>[M>rt unity  to  interpose  such 
defence  in  the  first  mtitance.  It  seems,  how. 
ever,  that  where  such  defences  are  defectively 
set  forth,  an  amendment  will  be  allowed  to 

five  the  party  the  bcne6t  of  the  defence  which 
e  intended  to  present,  but  he  will  not  be  per- 
mitted to  put  in  a  new  nr  additional  plea  or 
answer.  Beach  v.  Fulton  Bank,  in  error,  573 

APPEAL  BONDS. 

A  mis-recital  of  the  day  of  the  rendition  of  a 

justice's  judirment  in  an  appeal  bond  is  fatal. 
TJu  People  V.  Monroe  C\  F.  426 

See  JusTicKs*  Courts,  9. 

ARREST. 

1.  An  arrest  of  a  felon  may  be  jufitified  by  any 
person  without  warrant,  wliether  there  be 
time  to  obtain  one  or  not,  if  a  felony  has  In 
fact  been  committed  by  the  person  arrested. 
Holly  V.  Mix,  35D 

S.  If  an  innocent  person  is  arrested  upon  snitpi- 
cian  by  a  private  individual,  such  individual  io 
excUHed  if  a  felony  was  in  fact  committed,  and 
tlicrc  was  reasonable  ground  to  suspect  the 
person  arrested.  id 

3.  But  if  no  felony  be  committed  by  any  one, 
and  a  private  individual  arrest  without  war. 

rant,  such  arrest  is  illegal ;  an  officer,  howev- 
er, would  be  justified  if  he  acted  upon  infor- 
mation from  another  which  he  had  reason  to 
rely  on.  id 

A.  A  constable  may  ex  officio  and  without  war 
rant  arrest  a  breaker  of  the  peace,  and  bring 
him  before  a  juulice.    It  seems,  however,  that 
this  should  be  done  within  a  reasonable  tinie 
after  the  affiay.    Taylor  v.  Srong,  3iiA 

ASSAULT  AND  BATTERY. 

1.  Infknts  arc  liable  in  the  same  manner  as  adult;; 
for  trespass  and  aiisault.    Bullock  v.  Babcork, 

321 

9.  Where  the  injury  is  not  the  effect  of  an  una- 
voidable accident,  the  person  by  whom  it  is 
inflicted  ia  liable  to  respond  in  damages  to  the 
mSexm.  id'^ 


3.  It  seems,  that  an  inimy  might  probably  he 
considered  an  unavoidable  accident  in  the 
case  of  infanta,  which  would  not  be  so  consi- 
dered in  the  case  of  adults.  id 

ASSIGNMENT  UNDER  FOREIGN 
BANKRUPT  ACT. 

1.  An  assignee  under  a  foreign  commission  of 

bankruptcy  is  not  entitled  l)e ton- judgment  to 
an  injunction  to  restrain  tJie  bankrupt  from 
receiving  from  the  custom  house  here  property 
which  was  on  the  high  seas  on  board  a  vei*ej; 
on  its  way  from  f^ngland  to  New-York,  at  the 
time  of  tne  suing  out  of  the  commission.  Per 
curiam.  Abrahomv.Plettoro,onappealt  638 

2.  An  assignment  under  the  bankrupt  law  of 

England  diK'M  not  operate  a  legal  transfer  of 
the  personal  property  of  the  bankrupt  in  this 
country,  even  as  between  the  assignee  and 
the  bankrupt.  Per  Mavna&u,  Oliver  and 
STEBBiNH,  senators.  id 

3.  If  the  property  bo  on  board  a  British  vessel 
on  the  high  seas  at  the  time  of  the  suing  out  of 
the  commisBion,  and  thus  within  the  jurisdic- 
tion of  England,  it  passes  by  the  assignment ; 
but  if  so,  the  fact  must  be  distinctly  averred, 
and  will  not  be  presumed.  Per  Matmard  and 
Stedbins,  senators.  id 

4.  The  assent  of  a  bankrupt  to  a  statutory  as- 
signment of  his  property  is  not  to  be  presumed 
while  tlie  proceedings  are  yet  in  fieri.  Per 
Matnard  and  Oliver,  senators.  id 

If  the  same  effect  be  given  to  a  statutory  as. 
signmcnt  as  to  a  voluntary  conveyance,  the 
assignee  is  not  entitled  to  an  injunction  be- 
fore  judgment.    Per  Ouver,  senator.  id 


ASSUMPSIT. 


1 .  Money  paid  by  mistake. 
Raymond, 


Franklin  Bank  r, 
69 


,  Where  there  is  an  agreement  to  demise  a 
house  for  five  yearn,  an  I  leases  to  be  execu. 
ted,  under  whu:h  tho  party  enters,  and  sub^ 
qucntly  refuses  to  accept  a  lease,  the  owner 
may  maintain  a<i8umpsit  for  tho  use  and  occu. 
patiom   Little  V.  Martin^  213 

Taking  the  key  of  the  house  without  a  con- 
tinued actual  occupation,  is  enough  to  entitle 
the  plaintiff  to  sustain  the  action.  id 

4.  The  plaintiff  is  not  bound  to  sue  opon  the 
agreement,  and  the  statute  of  frauds  cannot 
be  objected  to  R  recovoryi  as  the  suit  »  not 
on  the  oimtzRct.  id 
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5»  Where  A,  aptjcd  to  famish  a  certain  num- 
ber of  bales  ol  Cf)Ut)u  towards  con»pleling  tJic 
cargo  of  a  vcnel  bound  to  a  foreign  port,  phn> 
cipaUy  frciphtcd  by  B.  on  B.  papng  him  the 
fiiU  price  of  the  cotton ;  the  Rhipmcnt,  h<nv. 
ever,  to  be  made  one  half  on  account  of  A. 
and  the  remaining  half  on  account  of  B.,  and 
on  retuniH  of  hzIvh  coinuig  to  tiand,  A.  to  rc< 
ceive  his  share  of  the  profits,  or  to  pay  his 
share  of  the  \n»»,  and  the  cotton  was  shipped 
by  B.  to  lim  connignees  abroad,  it  watt  lield,^ 
that  an  action  for  money  paid  would  not  lie, 
A.  being  liable  only  in  an  action  on  the  tcprcial 
agreement  for  a  loan,  if  any  sustained,  in  the 
saJe  of  the  cotton,  and  not  for  the  total  a. 
mount  of  the  advance  on  his  account.  Peltier\ 
V.  Sewall.  269 

6.  ^  Such  agreement  did  not  create  a  partner, 
■hip;  the  parties  were  tenants  in  common  in 
the  article  shipped.  id 

7.  Where  a  promisorr  note  made  to  be  discount, 
edat  a  bank,  for  tne  acommodation  and  ben- 
efit of  an  individual,  si^ed  by  him  and  by 
three  other  persouH  as^  hin  stiretios,  is  refused 
to  be  discounted  by  tlie  bank,  unless  further 
names  are  procured,  and  another  person  in  pro- 
cured  bv  the  principal  to  put  his  name  to  the 
note,  wnen  it  is  discounted,  and  such  person 
is  stibseqtipntly  compelled  to  pay  a  part  of  it, 
he  cannot  recover  foi  money  paid  in  a  joint 
action  against  the  principal  and  the  three  per- 
sons  who  orifrinaUy  sipned  as  sureties,  al- 
though  he  cxpreHsly  nigned  the  note  as  Huroty ; 
he  will  be  considered  as  a  cosurety,  unl^s  a 
atato  of  facts  is  sshewn  from  which  it  appears 
positivcl},  or  by  legal  intendment,  that  those 
who  originally  signed  intended,  as  to  the  sub- 
sequent signer,  to  stand  in  the  character  of 
pnncipals.  Warner  y.  Price  and othert,  S97 

8.  The  adnussioD  by  one  of  the  original  stireties, 
that  the  pkintff  signed  as  surely  for  all  the 
makers  of  the  note,  will  not  bincl  his  co-sur- 
eties ;  no  partnership  being  shewn  to  exiit  be. 
twecn  them.  i  id 

9  Money  erroneously  paid  by  one  partv  to  an- 
other in  mutual  ignorance  of  facts  which,  if 
known,  would  have  prevented  the  payment, 
may  be  recovered  back  in  an  action  of  assump. 
sit.  Burr  v.  Veeder.  41Q 


ATTORNIE  S. 


By  the  *'act  to  prevent  abuses  in  the  practice  of 
of  the  law,"  (Statntet,  vol.  i,  278,  e.)  attor 
niea  and  counsellors  at  law  are  prohibited 
from  the  purchase  or  receiving  of  any  prom. 
iasoT}  note,  &.c.  except  in  payment  for  estate 
real,  or  pcraonal  at^d,  for  •ervicos  rendered) 


or  for  the  purpose  of  making  remittance,  at* 
though  Huch  note,  ^c.  be  not  purchased  ibr 
collection,  or  for  thi  purpose  of  bringing  a  suit 
tliereon.  The  Revised  Statutes,  (to/.  1,  p. 
288, )  makes  the  oflencc  to  consist  in  the 
piirchaKc,  with  the  intent  of  bringing  a  suit 
thereon,  thus  changing  the  law  from  what  it 
was  when  the  ofl[ena*s  charged  'in  this  case 
were  committed.    The  peo^  v.  WtMrid^^ 

See  CuMuaa. 


BANKRUPT  ACT  OF  FOREIGN  STATE. 
See  AsaioKMSKT,  1,  3,  3,  4,  5. 
BANKS. 

1.  In  an  action  by  the  receivers  of  a  bank,  ap. 
pointed  under  the  act  to  prevent  fraudulent 

bankniptcies.  Sic.  to  recover  the  amotmt  of  a 
note  discouiititd  at  the  Imnk,  falling  due  after 
the  appointment  of  the  receivers,  bank  notes 
of  the  same  bank  of  which  the  defendant 
became  tlic  holder,  previous  to  his  note  falling 
due,  cannot  be  set  off  against  the  demand  of 
the  plaintiffs,  althotigh,  on  the  day  his  note 
falls  due,  the  defendant  makes  a  tender  of  the 
same  in  payment  of  his  note.  Haxtun  and 
Brace  v.  Bishop,  12 

2.  Receivers  are  trustees  not  for  the  bank,  bat 

for  the  creditors  of  the  hank.  Their  appoint- 
ment,  and  the  possession  of  a  note  by  them, 
is  a  transfer  or  assignment  of  the  note  for  the 
benefit  of  all  the  creditors ;  consequently, 
bank  notes  holden  by  a  debtor  of  the  bank, 
whose  note  has  not  fallen  due,  cannot  be  set 
oflT  against  a  note  thus  transferred  before  ma- 
turity. Even  had  tJic  note  of  the  debtor  been 
due  when  transferred,  and  payment  had  not 
been  made  or  tendered  before  the  transfer,  a 
set  off  would  not  have  been  allowed.  id 

3.  An  assignment  of  its  property  by  a  bank,  af. 
tcr  it  has  stopped  payment,  to  persons  other 
than  officers  or  stockholders,  in  trust  to  appl^ 
the  proceeds  to  the  payment  of  all  the  credi- 
tors of  the  bank,  in  equal  projmrtions,  is  a 
valid  instrument,  and  not  void  under  the  pro- 
visions of  the  act  to  prevent  frandolent  bank- 
ruptcies ;  and  bank  notes  of  the  same  bank, 
purchased  by  the  debtor  after  such  assign- 
ment, cannot  be  set  off  in  an  action  against 
him.  id 

4.  An  action  on  a  prominsory  note  endorsed  in 
blank.  In-longing  to  a  bank,  may  be  sued  by 
receivers  or  assignoea,  in  their  proper  ntmest 
as  endorsees,  without  specifying  their  charac 
ter  as  receivers  orassignees.  id 
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6.  In  a  pmceedinff  ajjainst  a  bank  by  t)ip  attor. 
ney  general  under  tlw  "act  to  prevent  fraud 
nleot  bankruptciefl  by  incorporated  cotnpa. 
niCB,  and  to  facilitate  proceedings  ajjaiiiBt 
them,"  if,  in  llie  bill  filed  by  way  of  uifunna. 
tion,  facta  and  circumatancea  arc  Btatcd,  Ten. 
fied  by  affidavit  expressing  belief  in  the  truth 
of  those  facts,  and  tlicy  are  of  auch  a  cha. 
ncter  aa  to  raiae  a  fair  presumption  that  the 
bank  proceeded  a^inst  i»  insolvent,  and  are 
not  contradicted  or  explained  by  the  bank,  on 
a  motion  for  the  appointment  of  a  receiver  af 
ter  due  notice,  the  fact  of  insolvency  will  be 
considered  aH  proved  within  the  meanincr  of 
the  act.    Bank  of  Columbia  v.  Attorney  (Jen 

6.  A  receiver  may  be  appointed  by  the  chancel, 
lor  in  the  fintt  instance,  without  a  previous  re- 
ference to  and  appumtmcnt  by  a  maater.  id 

7.  The  amount  of  the  security  to  be  given  by 
the  receiver  resta  in  the  dtacretion  of  tnc  chan 
eellor.  id 

6.  A  direotkm  by  the  chancellor  to  a  master  not 
to  take  a  nomination  of  any  person  as  receiver 
who  was  an  officer  or  ajjent  of  the  bank  pro- 
ceeded against  at  the  tune  it  stopped  payment 
or  at  any  time  within  six  months  previous 
thereto,  ia  discreet  and  proper.  id 

.  9.  The  act  of  the  le^slattire  under  which  these 
proceedings  arc  bad  is  a  valid  and  not  an  un. 
constitutional  law  as  it  respects  incorporations 
granted  previous  to  its  passage.  id 

See  Demand,  1,  3. 


BILLS  OF  EXCHANGE  AND 
80RY  NOTES. 


PROMIS. 


1.  A  demand  of  payment  within  theoo  or  four 
weeks  after  the  transfer  of  a  note,  overdue 
when  transferred,  and  notice  of  non-payment 
within  two  or  three  montlis  after  such  demand, 
it  aeems,  is  sufficient  to  charge  the  endorser, 
wiwm,  from  the  facts  of  tbe  case,  it  is  mani 
ftst  that  an  inuncdiatc  demand  and  notice 
was  not  contemplated.  Van  Hoeaen  r.  Van 
AlUyne,  7L. 

fk  The  suffioiettcr  of  notice  of  non-payment  to 
an  endorser,  wncn  the  facts  arc  conceded,  in 

^  a  question  of  law  to  be  deculud  by  the  court 
and  not  by  the  jtuy.  id 

3«  An  aetkm  brought  against  the  maker  of  a 
promissory  note  on  the  third  day  of  grace  is 

pTfmattu^ly  brought,  and  advantage  may  be 
taken  of  the  error  on  Xixe  trial  by  nonsuiting 
tke  plaintiff.    Otbom  v.  Moneur*,  17n 

i.  The  maker  has  tbe  whole  of  the  third  day  of 


{irare  in  which  to  make  payment,  thonph  it 
tieemi»  tiiat  notice  to  the  endor^ron  tin*  third 
day  of  grace,  after  demand  and  default  of  pay> 
ment  by  the  maker,  would  be  good.  td 

5.  A  protest  of  a  bill  of  exchange  by  a  fauisaier 

(an  officer  of  a  tribunal  of  commerce  in  France 
autborii>ed  by  the  commercial  code  of  that 
country  to  make  protests,)  will  not  be  received 
in  evidence  without  prtx>f  of  the  code.  CAo. 
noine  v.  Fowlrr,  173 

6.  The  commercial  code  of  France,  beinir  writ- 
ten law,  cannot  be  uroved  by  Uw  production 
of  aprint«d  book,  admitted  to  bo  confonnable 
to  the  official  edition  of  the  code,  published 
by  the  government. 

7.  It  seems  that  the  same  faith  and  credit  would 

not  be  given  to  the  protests  of  an  officer  un. 
known  to  the  law  niercha.nt,  that  is  given  to 
the  acts  of  a  notary  public,  although  the  acta 
of  ffuch  officer  are  in  strict  conformity  to  the 
laws  of  the  country  in  which  he  residcB,  and 
such  laws  are  duly  proved ;  evidence  beyond 
tlie  production  of  the  bill  and  protest  would 
be  required  tu  »hew  tho  auUicutiuty  of  the 
act.  id 

8.  Notice  of  the  non-acceptance  of  a  bill  of  ex- 
change cannot  be  given  by  a  stranger;  it 

must  be  by  a  party  to  it,  or  by  one  who,  on 
the  bill  being  returned  tu  liim,  would  have  a 
right  of  action  upon  it.  id 

9.  Where  information  of  the  dishonor  of  a  bill 
of  exchange  is  sent  to  an  agent  who  is  not  a 

party  to  the  bill  either  actually  or  nominally 
for  the  purpose  of  colltctiou,  with  a  requcft 
to  give  notice  to  the  drawers,  and  he  omits  to 
pive  such  notice  until  the  next  day  after  r<v. 
cciving  such  information,  the  drawers  arc  dis- 
charged ;  being  a  mere  agent,  he  should  have 
given  immediate  notice.    Sewall  v.  Rn»»ell, 

216 

10.  Where  the  existence  and  amount,  and  loss 
or  destruction  of  promissory  notes  is  ehewn, 
and  it  docs  not  appear  affirmatively  that  the 

notes  were  negotiable,  the  plaintiff  is  entitled 
to  recover  on  tiie  lost  notes.  McNairy.  GiL 
bert, 

11.  Notice  to  an  endorser  of  the  non-payment  of 
a  note  sent  to  the  place  where  he  resided  at 

the  time  of  the  dineount  of  tht^  note  i«  «iiiffi. 
cient  to  charge  hira,  although  intermediate 
that  time  and  the  maturity  of  the  note  he  baa 
changed  his  place  of  abooe.    Bank  of  Vtkm 
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12.  Inquhy  as  to  the  residence  of  an  endcrs- 
er  ia  not  necoMury,  where  the  holder  has 


■ 
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1. 


rraAon  to  believe  that  hi-  knows  his  place  of 

Hliode.  id 

13u  Endorsers  of  a  note  mudo  in  the  name  of  a 
firm  by  a  member  thereof  without  the  asnent 
of  hifi  ca>partner,  and  ])amicd  by  him  for  hip 
individual  debt,  aro  not  liable  for  its  payment. 
Williams  v.  Walbridgf,  415 

LL  TIjc  burden  of  proof  lies  with  the  holder  to 
nhow  that  the  several  members  of  a  firm  as- 
Mnted  to  a  note,  in  the  name  of  a  firm,  where 
such  note  is  taken  for  the  private  debt  of  one 
of  tlie  partners.  id 

liL  The  defence!  that  tlu-  note  of  a  firm  hat; 
been  ^ven  by  one  partner  for  hi»  individual 
debt,  without  the  assent  of  his  copartner,  is 
admiffitiblu  undcnr  the  general  issue.  id 

UL  The  maker  of  such  note  is  a  competent 
witniSH  to  prove  the  defimce.  id 

IL  The  drawers  of  a  note  cannot  object  that  it 
was  negotiated  contrary  to  its  terms,  where 
thev  themselves  put  it  into  circulation.  War 
dell  V.  Hufshea,  llti 

liL  Where  in  a  notice  of  non-payment  dated 
on  the  day  that  a  draft  falls  due,  it  is  stated 
that  the  draft  was  protested  on  the  eveninir 
before,  for  non-payment,  and  that  the  holdem 
look  to  the  endorser  for  payment,  it  is  ripht 
and  proper  to  submit  the  qne«lion  to  a  jury 
wliether  or  not  the  defendant  has  hccn  misled 
A  draft  falling  due  on  Sunday  may  be  de- 
manded on  the  prcccdinji  da  v.  Ontario  Bank 
v.  Prtrte,  '  456 

liL  hfan  action  against  the  drawi-rs  of  a  bill  of 
exchange,  dishonored  by  the  drawees,  but  ac- 
cepted oy  third  persons  mjtra  protest  for  the 
honor  of  the  drawers,  payment  must  W".  de 
munded  of  the  drawees,  and  notice  of  non 
payment  given.    Scofitld  v.  BityarH,  48ft 


90.  Where  a  bill  was  payable  in  I/)ndon,  but 
by  mistake  was  sent  from  Binninirhaui,  where 
the  holders  resided,  to  Liverpool,  to  be  pre- 
sented Tor  payment,  and  the  mistake  was  dis- 
covered  and  attempted  to  be  curt^d  by  send- 
ing  the  bill  to  London,  where  it  did  not  arrive 
until  two  days  after  its  maturity,  but  would 
have  arrived  in  season  but  for  the  oversipht 
or  negligence  of  the  chTk.n  of  the  post  office 
m  Liverpool,  it  was  held  that  such  mistake  or 
negligence  was  not  a  sufficient  excuse  for  not 
presenting  the  bill  on  the  day  it  fell  due.  id 


L  //  seenu,  that  where  there  is  an  impossi 
bihty  to  present  the  bill  on  tiie  day  it  falls 
due,  owine  to  unavoidable  accidents,  and 

Vol.  I.  86 


the  holder  is  not  in  fault  for  the  dolay,  a  sub- 
sequent  presentment  will  be  good.  id 

See  AsscHPSiT,  6,  7.    Dec  la  ration,  L  Evi- 

DK.NCK,  7,  8.     LNSlTRA.NCr.  CoMPAMES,  1,  2. 


BILL  OF  PARTICUL-\RS. 

A  variance  between  a  bill  of  particulars  and 
the  evidence  produced  will  not  be  regarded, 
unless  the  bill  was  calculated  to  mislead.  Mc. 
Nair  V.  Gilbert,  3M 


2.  An  order  for  a^ill  of  particulars  may  be  made 
at  any  time  befon"  the  tnal.  When  madj  af- 
ter issue  joined,  it  should  bo  granted  witii 
caution.    Andrews  v.  Cleveland,  437 


BOND. 

A  bond  executed  by  nine  persons  as'obligon  op. 
on  certain  tonus  and  conditions,  and  aubie. 
quently  delivered  by  five  of  the  obligors,  with- 
out the  knowledge  or  consent  of  the  remaining 
four,  upon  icnns  and  conditions  diffe.nuit  from 
tho«e  originally  stipulated,  is  not  obligatory 
upon  iJic  hitter.    Itorett  v.  Adams,  3till 

See  County  TanABURER,  L 

c 

CASE. 


1. 


The  directors  of  a  monied  institution  arc  re- 
u|ionsible,  in  an  action  on  the  case,  for  impro. 
{H'rly  obtaining  and  dis)K>8ing  of  the  funds  or 
property  of  the  company.  Franklin  Fire 
Ins.  Co.  V.  Jenkins,  I'M) 


2.  They  are  liable,  however,  only  individually 
and  severally,  and  not  jointly  as  <lirectors,  un- 
less the  act  complained  of  be  done  by  a  ma- 
jority of  the  board  of  directors,  when  by  tlio 
act  of  incorporation  of  the  company,  a  ma. 
joritv  only  is  competent  to  the  transaction  of 
the  business  of  tlie  company.  id 

3.  >\lien  a  board  of  directors  consists  of  sixtMOf 

a  joint  action  against  four  of  the  number  for 
an  act  done  as  directors  cannot  be  namtained. 

id 


A  general  charge  in  a  declaration,  tliat  tlio 
defendants,  as  directors  of  an  insurance,  com. 
panv,  loaned  the  funds  of  the  company  upon 
inadequate  security,  knowing  such  security  to 
be  insufficient,  without  any  specification  of 
time,  persons  or  circuiimtances,  is  insufficient ; 
and  a  dt-murrcr  for  this  cause  will  be  lus- 
tained.  id 

.  The  declaration  will  also  he  adjudged  liad. 
If  the  grievancca  complained  of  are  alleged 
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to  have  been  conunittcd  in  part  bv  tiit^  want 
of  ewe  and  attcntimi,  and  in  part  by  tiic  cor 
rapt  and  wilful  miwnanifainent  of  the  dc. 
fendaoU,  id 

6.  It  neemn,  that  in  a  d  i  l.uatioii,  char^in|f  di- 
nM:torB  witii  iiavmg  Hquumlt  rcd  ine  fundjt  of  a 
monied  imtitutioD,  it  ahould  be  averred  of 

hat  th<>  fun(l»,  credite  andeflBCtaof  the  com 
{way  consisted.  id 

7.  WluTc,  in  conseqncncr  of  thr  want  of  onli 
naiy  care  and  skiU  in  la3nnfi^thv  foundations 
of  a  lioilia;  aboqt  tobe  erecBd,  dannge  was 
FUftained  by  the  owner  of  an  adjoining:  honsp 
and  the  parties  thercut>on  entered  into  an 
tgfoement,  by  which  it  was  st^ukted  that 
the  work  should  proceed,  that  a  partition  wall 
should  be  built  for  tlic  l>enciit  of  both  parties, 
and  tlmt  the  damaitis  and  oompensation 
ttlOT^«^  be  paHS4  (]  upon  liv  nr'ii'mtors  ;  which 
awhtnissinn  was  revoki-<i  iin  vious  to  an  award 
made,  and  an  action  for  breach  of  covenant 
bronirht  bv  the  prrson  who  built  the  houw  to 
recover  a  compcntttLion  lor  a  portion  of  ibi- 
wall,  in  which  action  the  defendant  set  off 
his  dainajrr^,  it  was  hrld.  that  such  damages 
were  a  legitimate  subject  of  consideration  in 
■neb  aetioo  «^  ooTenant,  under  the  af^reement 
between  the  parties,  and  havin;,'- !>(-  'i  -^"lUniit. 
ted  to  and  passed  upon  by  a  jury,  a  suit  (ould 
not  aobeeqiueBtly  be  anrtamcd  for  a  recovery 
of  the  aame  danagve.  Sktldkig  r.  Whit. 
aey,  154 

8«  ft  itrrmx,  that  whrrc  a  dt  fi  nc»-  has  !)cen  in. 
sisted  on  in  a  fonncr  action,  subiuittcd  to  and 
passed  upon  by  a  jury,  and  not  objected  to 
by  the  plaintiff  in  such  action,  althou(;h  such 
defence  be  not  the  subject  of  set  off  in  such 
action,  a  party  will  be  precluded  from  subse- 
quently raaintBiniuix  an  action  for  the  subject 
matter  thus  set  off  by  way  of  defence.  id 

8§€  LaiiDUDaD  and  Tknant,  1,  S. 

CERTIORARI. 

1.  A  certiorari  to  remove  an  indictment,  direct- 
ed to  the  oyer  and  terminer,  will  not  be  quash, 
ed,  Ixcausf,  at  tho  tirnr  of  tlir  allowance 
of  the  writ,  the  indictment  is  in  the  sesssions, 
if;  when  the  writ  be  senred,  the  indictment 
be  in  the  oyer  and  teinUner.  Tkt  People  v. 
Jetc<r«,  314 

9.  A  certiorari  will  not  lie  to  a  justice  of  tfu 
peace  to  bring  tip  the  pmceiidinpra  had  undei 


not  pass  upon  the  quaUficattons  of  tli«  p^ 


peace  to  bring  tip  the  pmceiidinpra  had  under 
the  Revised  Statntea  conci  raing  encroach- 
nenta  on  h^hwaja.  Pugdejf  Audrrmu. 

468 

S.  biftpraaeediDgof  thathindtthejiiBUoe 


CHALLENGE. 

1.  A  challrnsrc  to  fh<-  array  will  not  be  a)!^■^v^d 
ou  ihu  grouuU  Liial  m  the  selection  uf  ^raud 
jurors,  all  peBMma  Mffnging  to  a  partMsnlar 
fraternity  or  association  were  excluded,  if 
those  who  are  returned  are  unexceptionable, 
and  powwkt  the  qttalificationa  nqoiied  by  sta- 
tute.  Tke  PeofU    Jewett»  314 

3.  It  is  go<^(I  (  uuMc  of  (  x<  r|)tiaii  to  a  ixaiid  jo. 
ror  tliat  In-  haw  f  )nn<  i!  ar d  t  xprrssrn  an  opin- 
ion as  to  ihv  guilt  ul  a  party  whsse  cam;  pro. 
bably  will  be  prceented  to  Um  consideration  of 
the  grand  inquest ;  fo  alf»n  a  grand  juror's 
having  evinced  fcclmgs  of  lio^tilny  luwaxds 
such  party  ia  food  eanae  of  t  An  ption.  But 
these  exceptions  must  he  taki n  h*  fore  the  m- 
dictmofit  is  fotmd,  and  will  not  aften^iuxb  be 
heard.  id 

CHANCERY. 

1.  -\n  answer  in  rlianrrrT.  re«»pon--vr  to  and 
fully  denying  a  material  allegation  m  a  bill* 
will  prevail,  tudaai  it  be  diii}>roved  by  more 
than  one  witnew.  Si^ard  v.  Brymitt  on  ap. 
peal,  533 

2.  The  rc«examin8tion  of  a  witness  in  chancery 
rests  in  discretion,  and  though  granted  under 
peculiar  circumstaneea  is  against  the  ordinary 
practice  of  tliat  court.  Btuch  v.  Pulton 
Batik,  on  appeal,  573 

3.  A  orni  ral  denial  of  fraurl  in  an  answer  to  a 
bill  of  discovery  is  not  enough,  where,  in  ad. 
dition  to  a  geneial  ehar|re  of  a  fraudoleat  con. 
cealment  of  property  hy  a  defendant,  there  is 
a  i^ieciific  charge  that  such  property  is  held  by 
others  in  secret  trust  or  by  colorable  title  for 
the  h'-rii  fit  iif  tin  ill  fendajil ;  tlic  specific 
chaive  must  be  responded  to,  or  the  answer 
will  be  held  faiiuffidcot  PHiiw.  CmdUr, 
oHi^peal,  618 

4.  A  conTcyance  ofan  eatate  wiD  notbe  decieed 

in  chancery  when?  th<-  ))r«M)f  of  thn  equitable 
title  varies  from  that  set  up  m  the  bill ;  thas, 
where  a  etate  of  facta  was  alleged  In  a  bOI 
crr^tinfT  a  n  Hulting  trust,  and  tlie  proof  shew, 
cd  a  subsequent  agreement  to  convey,  it  was 
held»  that  the  party  waa  not  entitled  to  ic&t 
Fvrijfth    Clnrk,  en  ^pe^  697 

5.  The  appropriation  of  the  joint  fVmda  «t  a 
co.|>artner8hip  bv  one  of  the  members  of  a 
hrm  to  the  purciiaae  of  real  estate  convey, 
cd  to  aneh  partner  In  bit  own  name  wul 
not  cnate  a  Tcaulthig  trnat  hi  fktor  of  hia 


^  kj  ii^uo  i.y  Google 


«A.putnar,  nalow  tbe  funds  weieao  a{i|in)|iri4  3.  An  action  aolely  upon  tbe  custom,  ia  an  ac 


mted  m  famuM  of  tn  agroomaBft  between 
ItwpvliMmttlwtinieof  tlw|mfeliM«. 

6.  Where  the  eontnctinp  pwtiee,  aUfcer  «  eon. 

tract  for  tlu'  piircliaMc  of  ^ii  estate  and  the 
aajnteat  of  the  oomideration  money,  but  be. 
ibie  die  enentione  of  m  deed,  conspire  toj^. 
thcrto  defraud  the  rn  ditors  of  tlu  i  ■  ridi-c,  it 
9eem*  a  court  of  ohanceiy,  ona  bill  filed  bj^a 
eredifer,  wouM  deem  the  eauitable  title  reef. 
vd  in  the  vendee,  and  would  not  perinit  tht 
■tatutc  of  fimuds  to  be  intcipoecd  aa  a  bar  to 
the  eettiBi^  np  of  «ieb  tttk.  id 


lion  of  tort,hi^*WchaIIar«n3rnmnberofthB 

owncruof  a  veswl,  ooachor  any  kind  of  con- 
veyance used  by  conomon  caniera  may  be 
eoed,  and  on  a  vvrdkt  against  aU  era  pert  on- 
lyof  thow'  a^in.st  whom  the  action  HlMOUght 
judgment  may  be  rendcicd.  id 


7.  "WhefB  the  property  of  a  defendant,  aold 

der  execution.  hriii^H  a  sum  equal  to  or  great. 
«  than  the  amount  of  the  judgment,  the 
plain tHf  in  ench  judgment  can  no  longer  bo 
considered  a  jud^jnietit  creditor  of  nuoh  de 
fendant,  entitled  to  the  equitable  interference 
of  B  eoart<^  elmneety,  to oet  iiide  n  flsndn. 
lent  Hettlenieiii  nccoimta  between  the 
fendant  and  a  tlurd  pcnon.  id 


9.  To  enable  a  court  of  chancery  to  aet  aside 
as  ftnndtdent  a  eettknient  between  a  defend 

in  a  judgment  ajid  a  third  p^THon,  nn  l  to  or- 
der an  account,  such  settlement  must  be 
dii«et!T  eharged  to  have  been  frandnlent 
and  all  the  creditors  in  Buch  cas«  ^ImTild  he 
made  parties,  or  an  o&r  made  in  the  bill  £oi 
tfieni  to  eome  in.  td 

9.  An  answer  in  chancery,  altbooch  responsive 
toabHl,  if  impeached  in  materiu  parts  by  the 

proofs  in  the  cause,  is,  like  all  other  evidence 
entitled  to  only  diminished  crediL  id 
■f 

See  Unmv,  5.  Wnx,4. 

CLERKSIIir. 

The  order  for  allowance  for  classical  studies  to 
clerks  of  attomies  must  be  obtained  at  the 
commencement  of  the  terra  of  cicrksiiip.  If 
omitted,  a  ju(i^e'<«  order  should  be  obtained 
in  vacation.    Anon.  45£ 

COMMON  CARRIERS, 

1.  In  an  action  against  six,  as  proprietors  of  a 

stenTTi  hnat,  in  which  tHcv  were  charjjcd  zf 
common  carriers,  for  the  lu!*s  of  property  put 
on  board  for  transportation,  and  the  irmvanien 
was  stated  to  have  :ir;-^i  ;i  fn  in  a  breach  ot 
duty,  it  was  held,  that  a.  ylcd  in  abatement 
that  there  were  54  other  propricton,  who 
were  jointly  liable,  was  had,  ami  jufiirment  of 
TCspondeas  ouster  wiu  awardui    hank  of 


3.  The  plaititifT  has  hi^  cboioe  of  remedies, 
either  to  briti(r  uHHuni|>sit  or  eaee;  but  wfa«n 
one  or  the  otiier  form  of  action  is  adopted,  it 
will  be  govomed  by  its  own  rules.  If  the 
plaintiff  statfi  the  custom,  and  also  reUse  on 
an  undertaking,  (general  or  B{)ccial,  the  action, 
though  it  may  be  said  to  be  cjp  delicto  quaei 
ew  eomiraetUf  w  in  reaiitj  fattodedon  the  eon. 
tnet,aiid  wfllbctnatedaeaooh.  id 

G0MM0N8,  THROWmO  UP  LAND  TO. 

See  FcMcsa,  1  to  8. 

CONDITION. 

1.  Where  there  is  a  condition  of  ro.entry  rNcrv-. 
ed  in  a  lease  for  non-i>ayment  of  cent,  the  re. 
vcnsionrT  h  not  enT  tli  cf  to  rc-rnter  with  iit 
nhcwinix  a  compliance  with  the  requirements 
of  ih<  connmott  law,  such  as  a  demand,  fte. 
or  that  by  statute  he  is  crtiTlrH  to  re-enter, 
fur  the  want  of  sufficient  property  on  the 
premitics  coimter?ailing  the  rent.  Jaekeon^ 
es  dem,  Xiataf sfem  t.  iiC<|gp»  S30 


2.  A  sale  nndrr  an  cxrrtition  does  not  entitle 
the  reversioner  to  demand  a  fifth  of  the  consi> 
deration  menej  onder  a  bofenaat,  that  on 

every  «ilr  or  asFicrnment  •'Ttrh  proportion  of 
the  purchase  money  shall  be  paui  to  him,  if  it 
be  bona  fide  an  adverMiry  proceeding  on  the 
part  of  the  creditor,  and  not  collusive  with  in- 
tent to  defeat  the  condition  in  the  lease, 

C0N80UDATI0N  OF  ACTIONS. 

1.  A  consolidation  rale  win  be  granted  when 
several  actions  are  pending  hetween  the  same 
parties  brought  at  the  same  time,  the  causes 
9f  action  in  which  may  be  oompneed  m  tbe 
decfauation.  Areioiterv.oteiscrt  441 


9.  A  defence  on  the  merits  need  not  be  act  up 
to  entitle  a  defendant  to  the  benefit  of  the 

rule.  id 

CONSTRUniON  OF  >VRITTEN  IN- 

8TRUMENTS. 

See  Dkrd,  1,  2,  3,  4,  5.    Lwr  i  nun  Avn  Tr\. 
ANT,  3.     MoaTQAOS,  1.  09  CUATTBU, 

lto4.  SvMtr.l.  Will,  1,8.  ' 


UIBUU 


CONTRACTS. 

1.  AjjrtM  ini-iitH  an'  in(lcj»«  ni!«  iit  wlirrc,  on  tin 
one  hand,  an  article  of  uH^rcluuidiw)  ih  mid 
mod  afrrccd  to  be  delivered  <m  demand,  and 
on  ihr  fiflicr  payment  ik  dcfencd  until  five 
months  after  tbe  date  of  tlie  contract.  An 
actinn  m  eoeh  case  may  be  matntuned  ibr  tiie 
iion-tii  liv« TV  (if  tlie  articlf,  ahli()ii;,rli  not  ilf- 
luandcU  vmtil  after  the  time  atipulattU  for  lh« 
payment  of  the  1001107}  peifoinnaaee  on 
thr  part  of  the  Mniut  iwed  Dot  be  ftvecredi 
Vox  V.  Dey,  ^  856} 

8.  The  non-payment  of  thr  wljnlc  r'liis'ulrration 
is  no  excuac  'for  tho  non.pcrformancc  of  a  con- 
timet,  where  a  part  w  veoeived  unleet  it  dearly 

appcam  tliut  the  ]>ayiii(  nt  of  tin-  whole  conni- 
deration  was  a  condition  prccudcitt.  id 

CORFORATION. 

A  corporation  may  be  proved  by  an  exempliBc: 
tionof  the  act  of  iiicoqioration  and  acTs  of  u»eri 
under  it.    Utica  Ja$,  Co.  v.  Cadtcellt  296 

COSTS. 

L  A  party  rcsiatinj^  a  mandamin  tn  tbli  cottrt 

by  requiring  the  relators  to  plead  or  dt  inur, 
■nd  aiibee(|aeiUlT  joining  in  demurrer,  iti  liable 
to  the  eoetfl  ef  ue  demurrer,  on  judgment  be- 
iup  rendered  in  favor  of  the  relators.  The  Pm. 
fU,  ex  rel.  HaU  t.  Otmtdagu  C.  P.  304 

9.  Where  a  plaiiitifT  prys  costs  to  a  defrndant 
for  not  proceeding  to  trial  at  a  circuit  court 
fumiaant  to  notice,  he  eannot  aflcmards 
charge  the  defendant  willi  tho  plaintiA''s  costs 
of  that  circuit,  though  he  subaoquently  ob 
taina  »  Teidict.   JUhmts  t.  LtMft,  305 

3b  No  fee  whatorer  is  allowed  to  a  c^tmmifu 
nooar  far  an  mdm  staying  prucvcdinga.  WiU 
ikm$yt.King,  311 

4.  A  plaintiff  is  entitled  to  ch.ir^n'  for  c  njrros. 
sing  on  the  nin  [ii  iuK  roll  a  notice  ol  npeeial 
matter  subjoined  to  the  defendant's  plea ;  but 
not  for  engrossing  the  same  on  tbe  judgment 
ralL  Flail  T.  Wo<tNnA»  311 

6.  Where  money  is  paid  into  court  after  iaenc 
joined,  and  the  plainiifT  proc  ied.s  in  the  sn  t, 
out  fails  to  cataMish  his  demand  beyond  the 
amonnt  paid  in,  the  defendant  ts  entitled  to 
the  costs  of  the  defence  incurred  subsequent 
tothepajmentol  the  money  into  court,  but 
not  U»  the  ooatf  pvevmialj  aeenaed.  Aikint 


6.  In  aa 
four 


ol*  &lie  bnpriioniBent  against 


trial  of  tho  cause,  acquitted  by  verdict,  he  Is 
entitled  to  reoo? er  costs  aninst  the  pliUntiC 

although  ho  joined  in  pleadinGT  w  ith  one  of  tho 
other  defendants  agamst  whom  a  verdict  i» 
rendeied.  GrimtaU  v.  Stdfpriek,  396 

7.  Sojudgnent  having  biicoreadcxod  on  demur> 
rer  in  ^Tor  of  the  defendut  who  was  aoqnit. 

ted  iit  till  trial,  and  of  anoliter  air«iu">t  whom 
a  verdict  wsm  found  on  the  ple4i  ot  not  guilty, 
the  plea  put  in  by  them  ffomg  to  theiHiole  die* 
claration  having  been  adjudged  good,  it  wai* 
held  that  such  two  defendants  were  entitled 
to  their  full  costs  of  the  trial  aawvHM  of  tbe 
denmm;r;  a  single  bill  of  costs,  however,  be- 
ing allowed  to  both  such  deiimdants.  id 

S.  In  ail  action  of  blander  of  title  the  plaintiflT 
is  entitled  to  full  costs,  though  the  raeof  eiy  be 
leas  than  $50.   GtiMhieh  v.  SUwartt  489 

Ste  FaACTicK,  2. 

-  COUNTY  TREABUBEB. 

1.  A  bond  given  by  a  treasurer  of  acountj  thai 
he  "shall  well,  truly  and  faithfully  execute 
and  perform  the  duties  of  treasure  r  of  ^aid 
eoonfy  aoeoHmg  to  law,"  i»  good,  alihoij^h 
not  in  tlie  f(mn  prescribed  by  statute.  AUe. 
fj^any,  Superoimfrt  oft  v.  Van  Cmu^en,  4d 

2.  If  the  variance  were  material,  it  seemsHcNMild 
not  be  taken  advantage  of  by  plea.  id 

li.  To  a  Itn  aeh  assigni  d  that  a  treasurer  of  a 
county  had  wrongfully  and  fraudnlently  em- 
benled  thepablic  money  and  eomrerted  it  to 
his  own  UHc,  a  plea  that  the  treasnrrr  had  tipi 
been  requested  by  the  stmerviaorB,  or  by  any 
person  authorised  to  nuuie  snch  ivqu^t,  to 
pay  over  the  money,  is  not  good  ;  a  defendant 
in  such  case  havmg  no  right  to  rcquiru  that  a 
demnd  abooid  be  made  pierious  to  suiL  id 


.  A  pica  that  a  treasurer  was  not  requested  be. 
fore  suit  brought  to  pay  over  the  mouies  in 
liis  hands,  in  unswt  r  to  a  breach  that  \w.  re- 
fused to  pay,  although  particularly  requested 
sotodo,  isbadif  itesndudcs  with  a  veriiGa. 
tion.  id 

The  acidition  to  such  plea  tltat  the  treaM:r  r 
had  not  been  called  upon  to  aceount,  is  bad 
)  for  duplicity.  id 


DECiARATION. 

1.  lu  declaring  ou  a  uotu  as  tiie  eiiUumx;  of 
ft  fim^  il  it  ^BOt  necaaiazy  to  aet  factb  lh» 


665 
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9.  A  doclaratioiisbftd  for  mutjomclc  r  of  r  ontits 
where,  in  Uk  Mtiao  of  •wampait  against  an 
tdmaniatnitor,  •  «<Hmt  of  iniiiimf  eomputair. 

«fiil  with  the  (1  rfi  iiilunr.  as  admini'^Trilitr,  of 
and  conceruijig  moiuiMt  from  the  delendaiil  as 
ftdmiiiiitimUMr,  to  the  {ilkintilf,  befora  that 
time  duo  and  owing,  in  joined  to  founts  on 

Sromieca  mad«  by  the  intestate.  HeymUd*  v. 
teyneldt,  S44 

3.  Had  the  aocountiof  beofc  stated  to  bave  been 
with  the  defeadwntt  w  Mhiimiilimtof;  of  and 

cnnct  rninn  mom  y  dui-  and  owing  to  the  plain, 
til!^  bv  the  intestate  to  his  Ufe  timCf  thi  n 
would  have  been  no  nMobdcv.  id 


4*  Indedumi^  in  atsumpsit  fOTthe  bratch  of  a 

contract,  it  is  not  nccoHHary  to  set  fortli  tht 
payment  of  a  part  of  the  considezatiou,  ad 
nutted  by  the  eonttaet  to  hxn  b^  leoerrcd 
lh»  V.  jDcyt  356 

5.  Nor  where  the  eontimet  is  to  deliTw  on  de- 
mand, is  it  necessary  ti>  a!It -^i'  tlic  pn  ciscdav 
of  the  demand ;  the  day  not  being  material,  id 

6.  A  contract  in  tlic  alt.  rnativr  fr)  fransport  fif. 
tccn  or  twenty  tons  of  marble  from  one  place 
to  another  must  be  stated  in  the  dvdaration 
according  to  the  ttTnis  of  it.  If  stated  an  an 
absolute  contract  for  the  transportation  of 
twen^  tone,  and  not  fifteen  er  twenty  tons 
the  varianee  «rfll  be  fatal.  Statu  r.  Kmirl. 
tan,  374 

7.  So,  to  allege  a  consideration  for  the  promise 
in  addition  to  the  true  considcrationfi  moving 
tbemto,  not  eopported  by  the  proof,  will  be 
came  of  nonsuit.  id 


ffce  Ca«8, 4,  5,  €. 


iNBOLTEim^  4. 

DEED. 


L  Where  a  deed  of  a  tract  of  land  to  three  gran 
tees  recites  a  will  derining  the  same  land  to 
one  of  the  grantees  duting  widowhood,  and 
the remeinder in  fee  to  the  others;  declares  itv 
object  to  bo  to  carry  into  effect  the  intention 
of  the  tesutor ;  and  then  giants  the  premises 
to  the  three  pMnons  in  fee,  *«  Habendum  to 
thcin.  their  heirs  and  assies,  in  the  manner 
mentioned  in  the  said  will,"  the  hateudum  is 
not  inoonaisteift  with,  and  will  control  the  pro. 
mile  JeeAmn,  ec.  dem*  Bird    InUmdt  99 

9.  Althoogfa  the  testator,  at  the  time  of  the 
making  of  tbo  vnl\,  had  no  legal  estate  in 
the  premises,  the  grantees  in  the  deed,  and 
thoeeelaimmgundcithcm,an  eetopped  isom 


scttin^r  np  any  title iooeOMelaat  With  that  eon. 

veyed  thereby.  ii 

3.  Where  a  mother  eonveycd  a  house  and  lot  to 
two  Bonii  in  fee,  and  took  back  an  instrument 
in  writing  of  the  same  date,  executed  by  one 
of  t)ie  irrantees  under  seal,  declaring  the  in- 
tcnti<m  of  the  parties  to  be,  tliat  the  {rnintor 
should  hold  and  enjoy  the  property,  and  re. 
ceivc  the  rents  and  profits  thereof  during  her 
natural  life,  and  covenanting  to  abide  by  Nueh 
agreement,  it  waeheld,  that  the  deed  and  the 
in  (niiri  nt*i  ero  parts  of  the  same  contract, 
and  that  the  grantor  had  an  estate  for  hfe  in 
the  iiremisee.  Juekaoitt  dem.  Wuimtn  v. 
M'Kcimy,  '  5ff3 

1.  'i'fie  deed  being  foundt'd  on  a  pccnniary  eon. 
ttiUcmtion,  mij^t  take  effect  in  futuro;  and 
the  defeasance  bemg  a  part  of  the  deed,  and 
not  a  distinct  insfnmi<  rif.  flir  di  rd  wnp  rnhd 
and  eiiectuai  as  a  covonant  to  stand  seised  to 
usee.  44 

5.  The  instrument  also  might  operate  by  way 
of  excepti<m  or  leeervation  in  ikvor  of  the 
grantor. 

6.  Where  a  party  owns  land  adjoining^  one  Hide 
of  a  stream,  and  also  owns  the  bed  of  the 
stream,  and  conveys  to  another  owning  land 
adjoin inor  the  stream  on  the  other  side  thereof 
the  land  under  water  to  the  middle  of  the 
stream,  reserving  to  himself  the  right  to  butt 
a  dam  on  botli  sides  or  Bhn^r»''^  nf  the  stream  as 
be  shall  think  necessary,  liu-  parties  are  enti- 
tled to  an  equal  participation  in  the  use  of  the 
water,  notwithstanding  the  reservation.  Ca*e 
V.  Haight^  on  appeal,  632 

Thf  rrisen'ation  in  sur)i  caf=e  has  nnt  tlie  i  f. 
feet  of  an  ext'tption,  it  bcijjg  tuditifiensable  to 
a  pnod  exception  that  the  thing  excepted 
should  be  part  of  the  tliintj  granted,  and  not 
of  any  other  thing  ;  the  reserv  ation,  however, 
is  operative  as  an  implied  covcnaxit  or  by  way 
of  cMtoppcl,  securing  the  light  provided  ISn-iD 
the  rcser^'ation.  |({ 

DEMAND. 

1.  In  an  action onabank  noto  payable  on  de. 

mand  pfcnerally  and  not  at  a  partirnlar  place 
a  demand  of  payment  is  not  necessary  biefore 
the  commencement  of  a  suiL  Jfeurtnn  md 
Brme9  r^Bukop^  13 

9,  Nor  in  a  demand  necewary  on  a  note  payable 
on  demand  at  a  particular  place  ;  but  if,  in 
such  coKe,  the  defendant  shews  that  he  was 
ready  at  the  place  to  make  payment^  and 
brings  the  money  into  court,  he  discharges 
•  himself  from  interest  and  cost^.  id 
8u  Coonnr  TaaAsuasa,  3 
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A  demurrar  to  ft  declantfam  Mvend 
coonta  will  not  be  stutAincd  if  dthOT  count 
iMgood.  C9ehrmmw.  Scott,  SS9 

DI8CHA1I6E. 

Bflbet  of  dtophttge  of  debtor  ftom  tiie  Ifaniti  of 
gMl     endhar.  Fmtektr  f,  H§Bf,  184 

DOWER. 

■-9 

1,  A  writ  of  dower  unde  nihil  hahet  lirfi  only 
Munat  the  tenant  of  the  freehold.    Hurd  v 
GrMl^  8d0| 

9.  Where  the  demandant  failed  in  tthcwiii^  that 
the  defendant  was  soch  tenant^  and  where  it 
was  proved  on  the  part  of  the  defendant  that 
anotner  was  tenant  of  the  freehold,  the  court 

M 


EJECTMENT. 

1.  A  conveyance  in  fee  having  b«'cn  dhewn  from 
the  original  proprietor  of  a  tract  of  land,  the 
granted  will  be  presumed  to  have  cultured  in 
to  ]>«>Ht>eatioii;  Mid  whoever  is  in  possession 
will  be  prpsnmed  to  hold  for  tJiern,  and  in  sub 
ordination  to  their  title,  until  tlie  contrary  ap. 
paui.  Somlcd,  in  a  caw  when  the  dabn  to 
recover  was  niadf  undrr  a  convcvancc  rjtecu- 
tod  55  yean  befuru  suit  brought.    Doe,  ex 


yean 


149 


3.  A  demise  in  a  dcclaraliun  of  ejectment  iixul 
from  a  man  who  was  dead  at  the  commence- 
m'  nt  f)*"  tlic  suit,  may  be  objected  to  at  the 
trial  and  i»  cause  of  nonsuit.  A  lessor  muiit 
b<-  capable  of  making  a  demise,  not  only  at 
till-  time  allt  at  d  in  the  declaration,  but  also 
when  tlic  Buit  in  commenced.  id 

3.  Where  a  joint  demise  is  laid  in  the  nanie<«of 
several  lenors,  it  must  be  proved  as  laid  ;  and 
unlMi  itbeahewn  that  the-  lessors  had  such  ani 
mtcrest  a."  wntild  rnahlc  thi  m  tn  join  in  a  dr 
mise,  thepiamlifl'  will  be  nuu«uited. 

4.  "WhiTf  a  |H  T>ion  cnlcrcd  into  the  posHCfipion 
of  iaiui  Inrlua^in^  lo  hiii  father-in-law,  who 
promised  to  givo  the  land  to  him  and  hit  wife, 
and  Bubsi  qucntlv  by  will  devised  the  Fame  to 
the  wife,  it  irag  held  m  an  action  of  ejectment 
biw^t  by  the  heirs  of  the  wife,  that  a  pos- 
settsion  of  36  years  continuance  ondcr  a  con. 
veyajice  from  the  husband  was  not  adverse, 
and  that  a  conveyance  to  the  hnahand  from 
thr  arn-fstor  could  QOt  be  pveeomod*  Jarh. 
son  v.  /yencA,  337 


.5  N(  ft  Ice  to  quit  not  necessary  where  there  is  no 
tenancy  in  fact,  and  especially  where  the  dc 
femknt  dtaetatms  to  hold  as  tenant.  id 

6.  Where  a  juiy  would  not  be  warranted  by  the 
evidence  in  an  action  under  the  statute  for 
waste,  to  find  a  verdict  for  the  plaintifi)  a 
judge  is  not  authorised,  in  an  action  of  eject- 
tnent  ibonded  on  an  alleged  forfeiture  for 
waBte,  to  instruct  a  jury  that  the  acm  com- 
plained of  simply  because  done  without  the 
pcrmimoB  of  the  landlord,  work  a  forfeitui« 
of  tlie  tenant's  right:  he  should  (mbrnit  the 
questkm  to  the  jury  to  determine  whether  the 
•eta  done  weie  m  net  prejudicial  to  the  plain- 
tiTta  iBtOTt.  JedbMT.  rMOi^  Stt 


7.  //  teemt,  that  if  waste  be  committed  in  a 
dwelling  house,  part  of  the  property  demised, 
only  such  parte  of  the  dwdung  house  are  for. 
leited  utbewMleitcoiiiinittediii.  id 

8.  In  ejectment,  where  the  tenant  aAff  eoil 

brought  ofllrs  to  surrender  the  pn'mises,  to 
pay  the  co^t^,  and  to  enter  into  a  etipulatiou  as 
to  mesne  profitt,  giving  the  plaintiff  the  same 
rights  as  if  judgment  waH  entered  against  the 
casual  ejector,  me  court  will  stay  proceedings. 
JeelwroT.  StiU§t  4aS 


9.  A  rule  to  appear  and  plead  in  ejectment  will 

be  ordered  where  the  service  of  the  declanu 
Uon  is  on  the  wife  of  the  defendant  on  the 
^p^p^^H^i^mj^e  e^^^Ki0^^^60^v    ^^y^tfiCt^plftM^j^^  ^ti^M) 

ERROR. 

1.  It  is  error  in  a  court  of  common  pleas  to  re. 
fuse  to  decide  questions  of  law  pertinent  to  a 
case  on  trial,  upon  which  a  dedakm  ie  adted 
hv  one  of  the  paitiea.   Fm  JKwem  ▼*  Van 

AUtyjig,  75 

2.  Where  a  court  of  common  p1»-af:  rf  Oi^i-  to  t  x- 
ercise  a  discretion  vested  m  them  by  law ,  un- 
der die  nnpffeiaiaii  that  they  poaspsa  not  the 
[•ower  which  they  are  called  upon  to  exercise, 
and  in  conseoucnce  a  judgment  is  erroneously 
obtained,  socK  judgment  will  be  levenKd  for 


,  It  w  irreg^nlar  far  a  phfrifT  and  jury,  on  exe- 
cuting writs  ol  inquiry,  to  hear  exidence  in 
several  causes  before  the?  retire  to  make  up 
their  inquisitionH.  Riich  irregularity  may  be 
waived  by  the  a«»ent  of  parties  ;  if  not  waiv- 
ed,  the  remedy  is  not  by  writ  of  error,  but  by 
motion  fn  !if't  a^ide  the  procetdingfc  V^tn 
Wagenen  v.  McDonald,  47B 
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4.  Where  a  putyto  a  wriifV  «m  diM  «ll«rf|S. 

joinder  in  error,  a  judgment  in  error  will  be 
directed  to  be  catoicd  nunc  pro  tunc  ah  of  a 
ttme  BfeTMWa  tothe4e«lh.  B*mit§  v,  Beek 
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I.  If  ft  fevdiot  in  a  fonner  suit  will  stand  on 

th<'  awiiin[»tion  that  the  istiue  tlierf^in  w«B 
fuund  m  lavor  of  the  titlu  net  U(j  m  ihc  nee 
oud  mitt  fiieli  vsfdiet  ind  tna  jodgment 
thenon  ue  not  oonchiHTe*  id 


ESCAPE.  6. 

1.  A  bond  for  tiie  limits,  given  by  a  dcfcmlojii 
who  had  been  charged  in  execution,  and  to 
whom  tlic  plaintiff  had  j)revioUhIy  pivcii  per 
miasion  to  go  at  large,  bi;yuud  thcjatlhlM:rlie« 
do«a  not  Tevive  the  judgment,  so  that  an  ac 
tion  can  be  maintained  against  the  sheriff  for 
an  ebcajH;.    Poucher  v.  HuUey,  184 

S.  AltJiniit^h  it  \vag  not  the  intention  of  tlir  plain- 
tiff Id  cimchargc  the  debt,  a  voiimtary  dis- 
charge  by  a  creditor  of  Iwdetitor  from  the  lim 
its  duduiigwUie  judgment  and  tha  debt,  id 

EVIDENCE. 

1.  A  reeord,  verdict  or  judgment  i«  notconclo. 
HIM  w  tien  offered  as  evidence  to  prove  an  issue 
of  fact,  and  not  broMn;}it  forward  by  plea  a« 
an  estoppel.  The  jury  ui  suclt  ca«€  may  find 
against  the  &eto  w>  proved,  if  the  other  evi. 
dencc  in  the  caj<e  will  warrant  their  iodoin^ 
Jackaon^  ex  dan,  Oenet  v.  Wood,  27 

2.  To  miikc  a  recorfl  rviflenee  to  conclude  any 
matter,  it  should  appear  from  the  record  itself  8. 
that  that  matter  was  in  imiue ;  and  evidence 

,    ennnof  hr  ndmittpH  ihnf  under  such  a  record 
any  particular  matter  came  in  question.   .  id* 

3.  An  estoppel  cannot  be  created  by  parol  evi- 
donee  helping  out  a  record  ;  to  constitute  an 

'  eitoppel  by  a  former  judgment,  the  precise 
point  which  is  to  ermtc  the  estoppp!  must 
have  been  put  in  issue  and  decided,  and  that 
it  was  so  put  in  issue  and  decided  ctneppear 
by  the  reooid  alone.  id 


4*  The  lessors  of  the  plaintiff  in  an  nction  nf 
ejectment  arc  not  barred  from  their  action  by 
the  pioduction  of  a  reeord  of  a  verdiet  and 
j'ld^TnTit  in  a  "Tiif  against  the  lf«r«or?  and 
nlherw  as  heirs  and  devisees,  m  which  they 
pleaded  rien$  per  descent,  and  on  the  trial  of 
whirh  iKsu«>  ihr  n''<'*tioTi  uas  whether  tht 
premises  claimed  m  the  action  of  ejectment 
and  other  lands  held  by  the  Icssms  and  their 
ro-defendanta  in  that  Ruit  earne  to  §uch  de. 
fendants  by  descent  or  devise,  and  were  aitseti' 
in  their  hands  to  pa^  the  debts  of  their  ances 
tor,  although  the  jury  on  the  i^isnc  of  rient 
^fer  deteent  founded  against  the  defendants 
It  not  appearing  from  the  reeord  that  the  ftot 
in  inrac  in  the  aetion  of  ejectment  waa  hi  is- 
Buo  and  decided  m  the  tuimer  suit.  id 


Nor  docs  it  help  a  defendant  in  an  action  of 

ejectment  that  the  title  set  up  by  the  lessor 
was  iii  diibputc  in  the  fonuur  aetion,  if  Huch 
title  came  in  question  only  collaterally,  and> 
if  it  d(x  «  not  app<-ar  that  the  verdiet  is  ne- 
ccssanly  based  upon  the  finding  \liax  the  les- 
sors had  no  title.  That  the  jury  found  against 
the  lessor  must  appear  affinnativdj  and  not 
rest  in  inference  id 

Proof  of  hand  writing  of  the  endorser  of  a 
note,  going  no  fartlier  than  that  tlie  witnefs 
bcUevcd  it  to  be  the  hand  writing  of  the  eo> 
dorser,  founded  ujMin  the  facts  of  having  »c*n 
him  write  his  naiuu  two  moutiis  before  the 
trial,  and  also  havinj^  seen  him  write  five  years 
before  the  Iria!.  statin^j  at  the  same  time  that 
he  would  not  iiave  been  able  to  have  testified 
to  the  hand  writing  from  the  laet  alone  of 
having  seen  him  write  fire  vears  ago,  and  ei- 
prcssing  doubts  as  to  a  part  of  the  tii^naturc, 
would  scarcely  be  stifficient  to  uphold  a  ver. 
diet,  if  the  queHtion  as  to  its  s*ufficieney  had 
been  properly  submitted  to  a  jury.  UiicaJns. 
Ca.    MadgtTt  lOS 

Where  a  judge  upon  such  evidence,  manac 
th€ 


tion  by  the  endorsees  of  a  promissofj 
charged  the  jury  that  the  plaintifi  were  enti. 
tied  to  a  verdict,  instead  of  leaving  it  to  tiiem 
under  proper  inatmetions,  to  say  whether  the 

cndonscnvnt  wa«<  or  was  not  the  hand  writing 
of  the  party,  a  new  trial  was  granted.  id 

.  A  witn  -sfinn  hi<!  examination  may  recuT  to  a 
writt'  I)  uu muranduin.  to  refroah  his  memory 
Ah  t  >  tactR  to  which  he  ia  caOed  to  testify. 
UMaday  T.  Mank,  m 


10.  W^crc  deedaof  landaemlnace  premises  ly. 

ing  in  two  coanticn,  and  are  recorded  in  only 
one  of  them,  and  it  is  proved  that  the  origi- 
nals arc  lost,  esemplilieatkms  of  the  reeofdi 

of  the  deeds  are  competent  cv  id  en  re  to  prOVO 
the  contents  of  such  deeds,  in  an  action  of 
ejeetment  for  the  recovery  of  the  premiaee 
ronveypd,  situate  in  the  county  where  tho 
deeds  are  not  recorded.  Jackion%  ex  dem, 
Mhntnwr,  Rietj  180 

11.  The  bare  fact  of  two  p^^raons  hoidmg  dit". 
fer>  nt  parcels  of  what  was  once  an  undivi. 
dcd  tract  of  land,  deriving  titir  fmm  the 
same  source,  constitutes  no  privity  of  eetaio 
ao  that  the  testimony  of  a  deceased  wit* 
nen?  on  the  trial  of  an  action  of  ejcctmerit 
against  one,  for  the  premiaee  in  hia  posses. 
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BTon,  can  be  jfivon  in  evidence  in  an  action  of 
(^ectmrat  ag«i«iit  the  other  for  the  premiaea 
pnwaj  brliini,«ltliQiifhbalfatetkni»bebj 

tlx-  Ha  nil-  rlaimaat.  jAdkwfi,  *x  dem.  Bar. 
ton  V.  Vriue^t  , 

1'3  A  dinrharpe  undrr  ihr  arl  a1vi!i««hinfj  inipri. 
^nment  for  debt  in  certain  cases,  may  be 
in  ctMbhoo  under  tho  pha  of  a  fjSBcnl 
tMue;  and  a  variance  hetworn  thr  dis'charpc 
pieftdcd  and  that  produced  on  the  trial  will 
not  prevent  the  party  from  ofll'ring  the  dis. 
«liMfB  in  evidenM.  Bndley  t.  Fteld^  S72 

IS.  EeuooaUe  notiee  miMt  be  fffren  to  pnMhiee 

bookM  or  p:'|ii  brforr  fli  ■  {iiiu-  whi*n  thr 
oaute  may  be  tried;  What  Htiall  be  deemed 
iwuonaMe  wrtiee  dcprads  upon  the  circiun- 
Rtanc<  H  of  (111-  (-asr.  Whctln-r  srcdntlan-  cri 
deaoo  shall  be  admitted  depends  upon  the 
AmnHkm  ot  the  judec  CTiim  Mm,  Op. 
CtuhotU,  996 

14.  The  prmlef«  of  not  diaelownjf  a 

cation  imdf  hv  a  clii  nl  to  c-ounscl  iii  coniincd 
to  counsel  and  to  an  inti  rpretcr,  though  it 
•eentt  the  rale  might  |>rrlia|Mibe  extended  to 
the  deifa  of  ooinfleL  Jmeimm  t»  French, 

337 

15.  But  a  person  in  no  way  rnnnected  with  the 
ootmael,  proaent  at  a  communicatioti  made  to 
hhn  bye  ohent  hbomid  to  teetny.  id 


16.  A  prominory  note  ifx  tlie  payment  of  mo. 
iwy  tofdln  hiw,M»  that  mmiit  cannot  he  num. 

taiiird  upon  it,  may  \>c  usrd  iirvrrthrlrsM 
evidence  of  an  acknowledgment  of  indebted 
aeMtottkea  ewMOQtof  theakatotnof  Ihni 


17.  The  defendant  haii  a  nfrht  to  avail  Mmaelf 

of  the  testimony  of  cp-rial  bail  by  !*nl)sf  ituline 
and  joatifying  new  bail.    Leggett  v.  Boyd, 

376 

Aee  CliaiicKaT,  9.   Sauc  of  (/Iiattbi.1,  5,  6, 
7, 10.   SuNDKa,  3,  S. 

EXECUTIONS. 

1.  A  pluntilT  iasuinif  an  (  xinition,  and  dkeet. 
ing  an  amount  Icfw  than  the  wholr  mim  to 
which  he  is  entitled  to  be  levied,  cannot  sub. 
■equcntly  issue  another  execution  for  the  bal- 
I'AcPm^t.  Onpitd<y«  CP.  331 


an  inyentorv  shnuld  ho  taken  of  them.  He 
should  assert  his  title  to  them  by  rirtoeof  the 
exeention,  and  Ma  acta  nhoidd  he  publie.  ofMii 
and  iint-qtn'vrtral.  and  nothinir  Rhoiild  b"  done 
by  him  to  cast  concealment  over  the  transac* 
tion.  /IMM^  thatlheaelaof  thedierifl^  aa 
to  the  asserting  of  his  rights  and  (lit-  divesting 
of  the  pnasossioa  of  the  defoadantt  should  be  at 
•neha  diaieeter  aa  weald  aiilijeet  hfaa  to  aa 
action  asa  trr^sjiaKser  but  for  the  protection  of 
the  execution.    Beektutn  v.  Lannng^  446 

3.  Tn  an  nrtlon  of  debt  on  bond  ronditioni  d  for 
the  payment  of  an  annuity,  after  judgment,  it 
it  not  neoesnry  to  have  a  artre /oenNr  to  war. 
mntanexeriiliiiri  for  HuUsrqnrnt  arrrars.  An 
execution  may  be  sued  out  witJiout  a  srire /a. 
eku,  but  it  seems  it  would  be  well  to  ttpecify 
in  tho  direction  [>a^rticulari7ttheancanehum. 
ed.    Wnotl  V.  W  ood,  454 

Sfe  1*AMJU)R1)  AM)  Tli.\ANT,  6.  7. 

EXECUTOBS  AND  ADMIN1ST&AT08S. 

1.  Afteran  administratrix  has  pleaded  the  gen. 
( ml  issm  and  a  plea  of  pfrnr  ndmiu'miravit 
pi  tiler  a  certain  sum,  and  the  plamtiff  m  tho 
action  has  replied  admitUnifrtbe  trathof  the 
nccoTul  plea,  praying;  judi^mcnl.  &.c.  a  plea 
jpui«  darrein  continuance,  acUmg  forth  ajudg. 
ment  eonfesaed  by  the  administratrix  in  a  suit 
rnmmcnrcd  since  the  action  in  whit  li  the  pli-a 
is  intcr|HMu.d  was  at  istiuc  and  noticed  lor  tital, 
will  be  received  and  oonaideced  good.  Lav. 
fence  V.  BttiA,  306 


IJ^jS.  An  adminiatrator  cannot  retain  money  n. 

maining  in  his  hands  unadmini*  t.-n  !,  t  i  npp'y 
on  a  contract  for  the  sale  of  land  lo  lite  intc«. 
tate,  whwe  the  contract  has  been  annnlied 
and  cancelled  by  the  vendors.  FIc  cannot 
thus  benefit  the  heirs  seeking  an  enforcement 
of  the  contiaett  at  the  expense  of  tiie  credi. 
ton  of  the  mteitate.  Hwrw&m  v.  Dmrkam^ 

367 

3.  An  executor,  by  virtue  of  his  oflRcc,  becomes 
a  trustee  for  the  devieees  and  creditonof  tho 
teatator,  wbenitkaacertained  that  the 

nal  property  of  tlie  estate  i«  iiisnfficirnt  to 
tho  debts  of  the  testator ;  and  in  such  „ 
will  notlie  pennitted  that  he  aeO  the  i«al 

late  of  the  testator  under  a  judsrnmii  hi  '.i  b-o 
himself  and  becmne  the  pnrchaaet.  Htniert 

Ate  JhtoLuuavm,  St,  3. 


S.  To  cooatitute  a  levy  under  an  execution,  the 

officer  should  enter  njwin  thr  premij^es* 
where  the  goods  of  the  defendant  are,  and 
take  aetiMl  possession  of  them.   The  goods 

sb'-'tild  Vm'  lirt>ii::lit  v/i'liin  }v.-^  v'rw,  and 
aubjected  to  ius  controili  and  it  seems  that 


1 


FALSE  IMPRISONMENT. 

I,  palr-f  iinjiris'iriint'Ttl  v.'i11  It'-  ajniTi^t  an  offi- 
cer and  a  compiauiant  in  a  cniiuiiui  prose* 
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cution,  where  they  combine  and  extort  mo- 
ney from  a  party  accused  by  operating  upon 
his  fears  although  the  purt  v  ;ii  tfu;  custody 
of  the  officer,  under  a  valid  warrant,  issued 
upon  a  ohufe'of  felony.  HolUy    JKur,  3SU 


ai)  ;i(;tion  for  faiHo  tmpriiK)nment  against 
V  litre  aeveral  damages  are  given,  the 


2.  In 
t*f 

plaintiff  may  cure  thf-  irretjularily  by  rnf  r  ring 
a  nolle  protequi  against  oae,  and  takmgjud^- 
nent  »gainst  the  other.  td 

F£NC£S. 

1.  Where  thrrc  has  been  a  division  fence  be- 
tween  the  own  rs  of  adjoioiu^  landi,  and  one 
of  tfieni,  after  {^ivm^r  doe  notiee  of  his  mten. 
tion  to  throw  uj)  hi«  lands  for  common  feed- 
ixig,  or  to  let  them  la/  spent  ranores  his  part 
of  the  fence,  and  hii  eatde  enter  upon  the 
lands  of  his  nt'ighhour,  the  owner  of  such 
cattle  is  liable  to  an  action  of  trespus  at  the 
nrit  of  Ms  neighhoor,  notwitiw tamlm|f  tiiiat 
thr  fence  was  not  removed  until  after  the 
time  specified  in  the  statute.  HoUadajf  t. 
IllsrdI,  1^ 

5.  A  notice  of  an  intention  to  throw  up  lands  or 
to  let  them  lay  open  may  be  by  ptrol.  id 

3.  A  party  who  has  received  such  notice  can 
not  oljcet  thatolhar  penmis  in  ponsewton of 
adjoining  hiids  havo  not  MMseirod  a  fimilar 
notioe.  id 

4.  The  only  eficct  of  throwing  up  land,  or  per- 
mitting it  to  lay  open*  is  to  remit  the  parties 
to  then-  common  law  rights  and  dnties,  which 
are,  that  a  tenant  of  a  close  is  not  ohli^d  to 
fence  against  an  adjoining  close,  and  without 
sooh  fence  may  bring  trespass  for  an  entry  of 
cattle ;  the  owner  of  the  cattle  beinp  obliged 
to  keep  them  on  his  own  premises,  in  the  ah. 
■ence  of  an  agreement  or  prescription  about 

*  feneee.  U 

■ 

5*  Where  eattic  are  rightfully  feeding  upon  com 
mon»,  either  such  as  belong  to  mo  town  or 
aoch  as  an  thrown  up  to  common  fecdmg, 
trader  the  seventeenth  section  of  the  act,  the 
owner  of  crops  is  bound  to  make  fences  against 
such  cattle,  or  ha  cannot  mnintiin  trospaas. 

id 

6.  Cattle  can  be  thus  rightfully  feeding,  only 
m  pursnanoo  of  a  legnfation  adopted  in  town 

id 


7.  Whether  that  part  of  the  seventeeth  section 

whicli  sp<'aksof  throwinjj  up  land  to  common 
feeding,  does  not  relate  only  to  such  towns 
as  hare  oomrnon  biMb  hi  their  eoipsnte  ca- 
pacity?  Qii<n\  frf 


8.  It  seems  that  the  twelfth  section  of  the  act 
relative  to  the  duties  and  privileges  of  towns 
authorisin;^  prudential  rules  ana  regulations 
respcctiiig  the  permitting  or  preventing  cattle 
to  go  at  larfai,  has  lefcrtmct;  to  aodi  towM 
onlv  as  have  common  lands,  the  pmp  rtv  of 
the  town  in  its  corporate  capacity  ;  and  that 
a  town  having  no  oommnn  kada  m  its  o6r> 
porate  caparifv  lias  not  the  power  to  pass 
such  regulalioos,  the  pubUc  not  having  the 
right  to  dspaatoiehifhwayi*  id 

FOREIGN  BANKRUPT  ACT. 

See  AMimnaxtt  1, 3,  3, 4|  5. 

FRAUD. 

i.  Actual  fraud  in  the  conveyance  of  Wopotif 
may  be  shewn  by  a  creditor,  althcMigh  llis  debt 

accntrd  ^^Tiboequcnt  to  the  conveyance  sought 
to  be  avoided.    i¥a<i«irorfA  v.  HareiM,  411 

3.  So  a  purchaser  for  valuable  con"^idf  ration  has 
a  right  to  avoid  a  precedent  fraudulent  oon> 
▼eyaneo.  id 

3.  Where  a  nephew,  a  eimple,  ignwant  yetmg 
man,  waa  induced  by  his  unoM^  an  adfocata 

^  fmr  rmirtoisie)  in  justices'  courts,  to  accept 
a  conveyance  of  land  worth  not  to  exceed 
9240  in  satisfaction  of  a  daim  of  at  lent 
$500,  it  was  held,  on  an  appeal  from  chaa. 
eery,  that  from  the  nature  of  the  transaction, 
the  inadeqnaey  of  the  consideratiaai,  the  rela. 
tive  rhnrnrfr-r,  cnpncity  and  connection  of 
the  parties,  fraud  and  impoeiUon  might  well 
he  preeumed ;  and  a  decree  directing  the  pay. 
mf'nt  nf  the  original  claim  by  the  uncle,  and 
a  reconveyance  of  the  land  by  the  nephew, 
was  affimsd.  HdU  ▼*  P«rkm»,  m  ^ffni. 


8—  Cbsmcut.  6,  7, 8. 

FRAUDS,  STATUTE  OF. 
8m  Aanmnfr,  1,  S.  a. 


HIGHWAYS. 
5se  CwnoiABti  9. 

X 

IMMORAUTY,  ACT  FOE  SUmiES. 
81NG  OP. 


A  iuslioe  of  the  peace,  iui.  under  the  act  of 
1634,  hi  amenameut  of  the  "act  for  sup. 
presring  bnmoiilitj,**  haa  a  light,  opoii  wtk 

87 
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own  porsoiial  view  of  of!«nces  oommitted 
Igftinst  that  Mt,  to  order  &D  ol^nder  into  the 
cugtody  of  a  constablr  for  iiafc  keeping 
(without  iMuinffa  warrant)  until  the  <^ondcr 
eaa  ht  trted.  IVrtvU  t.  Wmrm,  353 

INCORPORATED  CITIES  AND  VILLA 
6E8. 

Under  an  ordinance  of  the  coporation  of  New. 
York*  dbwotiiif  the  fiHng  up,  alteiin};  or 
amending  a  public  slip,  the  a^hiMMiu-nt  shuuUi 
be  made  under  the  :269th  sectiun  ot  tlic  act 
Vebtive  to  that  city  ;  and  property  in  the  vi. 
cinity  brlnngiiifr  fi.  tho  orjKiraf  iim  etiually 
liaUe  to  assenment  aa  the  property  of  indu 
vidiHb,  BOtwitliatuidlnr  tlmt  tie  aUtnte  di. 
rects  Uiat  one  third  of  the  expense  of  the  iin- 
UK>?ement  shall  bo  borne  by  the  corporation. 
JC»M  T.  CtrpcftUim  •/  JV.  F.  333 

At  fiTRKtn,  1, 3. 

INCCMUPOIUTBD  COMPANIES. 

Proceedings  aninst  them  under  the  act  to  prr  - 
wmt  ftwidaHiit  bukroitoiea  by  incorjiomt.  d 

compaiiii  s,  and  lo  lacilitatf  j)ri>rr  d  n  :- 
•gainst  them.   Haxtuu  aud  Brace  v.  B$Mhup. 

13 

See  Bamxb,  1,  3,  4,  5,  6,  7,  8,  9.  Dkmakd, 
I>  S*  Cao.  1  to  6.  ImoBANQK  CoMfuatM, 

INDICTMENT. 

Where  there  are  two  counts  in  an  indictment 
Ibr  ft  ntodemeanor,  one  good  bimI  the  ether 

bad,  and  the  drfrtidant  is  convicted,  the  in- 
dictment will  not  be  quashed  on  demurrer, 
not  the  judgmeat  unttod  or  iCTewad  Ibr  that 

OMN.    MM  T.  TkM  P«^,  363 

Am  TkAoncB,  9, 10, 11. 

INFANCY  AND  INFANTS, 

l.  Infancy  in adniilti  1  'iv  a  replication  of  anew 
promise  to  a  plea  of  infancy,  and  need  not  he 
MDTvd  lij  the  ^r^rr^ir*    Utoderll  Myers, 

479 

9.  Tlwimtifiofttloiiof  ■simiant^koontncteboald 

be  a  promise  to  a  part\  in  inlercpf  or  hin  agent 
or  at  least  an  ezpUcit  admission  of  an  existing 
lud^tty^  firm  «liiofa  ft  nraniee  mftv  be  un 
jOied.  Ml 

3.  TbentifieatlaBelMiildbeeqiiifftknttoftaew 
oontniet.  id 

4.  The  note  of  m  Inftut  k  voidftlile  not  vaid,l 


and  may  be  affirmed  after  the  infant  oomet 
of  ag«.  So  held  m  ft  eaee  wliqre  llw  aofln 
wae  oti  ft  BefotiaUe  note.  U 


See  Amma  and  BaTner,  1«  9;  S.  Miirmu 

INJUNCTION. 

Whrrr  tfierc  is  an  nnh^vful  divensinn  of  a  «.'tr«'am 
ol'  water  from  the  uiiIIh  and  hydraulic  works 
of  a  party,  it  is  a  proper  oeee  for  lllB  allow, 
ance  of  a  preliminary  injunction,  as  the  ii  jn 
ry,  if  pcraiiitcd  m,  rntght  be  irreparable.  Vote 
T.  Haight,  on  appeal, 

iiiee  Attacumknt*  1|  5. 


LVSOLVENTS  AND  INSOLVENT  DIS. 
CHAROB, 

1.  An  action  cannot  In:  maintained  ajjain!«t  the 
maker  of  a  promiasory  note  paTablc  to  bcaxer 
by  a  person  to  whom  the  same  nas  been  tnna. 
fcrrt'd,  wliere  the  nuki  r  lias  obtained  a  dis- 
charge from  all  his  debt*  as  an  insolvent  debt, 
or,  prevKNM  to  the  tmnsfer;  although  alter 
tin  (iincliar(ie,  Imt  heforo  the  tranpfer,  the  ma- 
ker makes  a  nowc  promise  to  the  payee  to  pay 
the  debt,  and  aocfa  new  pramiee  ie  aet  np  by 
way  of  replication  to  the  pleft  of  diecharse. 
DefUjf  r.  SuMurt, 

2.  An  insolvi'nt':<  discharge  mider  the  act  ex- 
onerating a  debtor  from  the  payment  of  hie 
debt,  diechaigee  the  debt  for  which  a  note  is 
{i^iven  ;  the  noti-  bi  comes/u/ir<//«  ofirio,  loses 
its  negotiable  auaUticii,  and  a  person  to  whom 
it  ie  tnoBfened  after  eiieh  dieehaige  aequiiee 
noijght  tomftintftiiiftiiftetiQaupaaiL  id 

3.  A  promise  to  pay  a  debt  dbehaiged  tnder 

such  insolvent  law  is  a  new  contract.  A  huit 
on  such  contract  can  be  brought  onlj  in  the 
name  of  the  peiaon  with  whom  the  contract 
is  made  ;  and  a  note,  the  evidence  of  the  ori- 
ginal debt,  has  no  oonncctioa  with  such  auit, 
otbor  than  aa  fimkhinf  m  oeneidetatien  itK 
thenewpnimiie.  id 


In  deelanu;;  \n  an  action  brought  after  sodi 
new  contract,  the  plaintiff  may  set  tirth  the 
original  cause  of  action,  and  in  hia  replication 
aYcrthenewpfroroiee.  ii 

,  In  a  olea  of  a  discharge  of  an  insolvent  debt- 
or under  the  ninth  aection  of  the  act  for  giir. 
ing  relief  in  cascii  of  in«olvency,  the  fact  that 
the  insolvent  was  indebted  to  the  creditor  on 
whoee  applieation  the  nraeeedtnge  w««  had 
in  a  sum  not  less  than  $25,  muol  be  cxprcHiIy 
averted,  or  the  plea  is  bad  on  g^ieral  demor. 
Wkefcrv.  Tmwmmi^  917 


f 
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6.  The  recital  of  the  fact  in  the  discharge  aet 

fnrth  in  the  pica  will  not  Biipply  the  defect  in 
the  aTcrmcnts  giving  juhitUiciioa  to  the  offi 

  « 


7.  An  averment  in  a  pK  a  of  an  insolvent  dit. 
charge,  tliat  the  defendant  was  **of  tbecoun. 
ty,"  toajuil^'r  of  whicli  ht- pn  scnted  his  pcti. 
Uon  for  a  discharge,  ii»  sufficient  to  give  the 
jo^pe  juriidictMNi.  PvrUrv.  MUkr, 

8.  The  moral  obngation  resting  npon  a  debtor 
'  who  has  obtained  an  insolvent's  diaeharge,  it 

a  ^ood  conKidcraf  ion  for  a  subscqoent  pvomiiic 
to  pay  a  debt.    McXair  v.  Gilbert,  3-14 

9.  A  promise  to  a  jK'ti'tinning  creditor  {■  •qually 

valid  as  to  an  op]>osing  creditor.  id 

10.  Tltr  niniasion  bv  an  in--n1vcnt  tn  «<atL*  the 
caiuc  or  considei^Uon  ol  hw  Uidcbicdaes*  tc 

hbeiediton,  vitimtea  UtdiMhuse.  <if 
Sm  Efi&meti  IS. 

IN61TRANCE. 

1.  Where  a  policy  of  insurance  was  effected 
upon  goods  and  mtf  diandiMo  laden  or  to  be 

laden  on  V  iLinl  a  ship  for  and  dnr nrr  tlie  term 
of  six  calendar  months,  without  reference  tc 
Miy  fttitieahr  Toyage,  the  nA  to  commence 
from  and  immediately  following  the  loading' 
of  the  goods  on  board  of  the  vevelt  it  wai 
held,  raat  a  trading  voyat^e  waa  evidently 
contemplated  by  the  parties;  that  the  poUcv 
waa  to  be  constrocd  in  the  same  manner  as  if 
a  timding  voyage  had  been  expressed,  with 
liberty  to  touch  and  trade  at  Rueh  ports  am 
places  on  the  globe  as  the  insured  shoul< 
cbooee,  sobject  to  the  accoBtoined  and  usua 
mode  of  tran»aeting  biisinrss  at  the  severa 
places  visited  by  the  vessel ;  and  that  how- 
ever often  the  goods  might  be  changed  the 

prllev  ^^  ou!d  ftttMb.  €hggul^  ^.  Attieri. 
can  Im.  Co,  28? 

2.  If  poodf,  \Yhilst  in  tlic  transportation  from 
the  shore  to  a  shij)  engaged  in  a  trading  voy. 
age,  a»  tost,  the  msorer  is  liable,  if  the  mcanr 
•  nij  loyed  for  Biich  transportation  are  accord 
ing  to  the  known  course  of  trade  and  estab. 
fiiadlQMge<^  the  pkeo  w       the  goods  are 

' "      "  "  vei*. 

id 


tfatui  atteiroted  to  he  Itden  m  boud  the 


3.  It  seems  that  it  is  not  an  cstablisihed  point 
in  tliis  country,  that  the  insurer  would  be  dis- 
charged by  the  faisnred  takmf  the  goods  in 
his  own  lighter  for  the  purpose  oltflidilME 
them,  if  the  goods  axe  lost. 


5.  When  e  veasel  innned  against  the  perfle  of 

the  sea  on  a  voyage  from  the  East  Indies  to 
Holland  was  greatly  damaged,  and  put  in  to 
the  Isle  of  France,  from  wl  advioe  wte 
sent  to  New. York  to  the  nsKiired,  v  ho  forth, 
with  abandoned  the  vceat  1  to  the  undcrvi'iiters 
there  as  for  a  totd  loss,  giving  notlee  on  (he 
sixth  day  of  Jidy,  and  in  the  mean  time  the 
master  had  caused  the  vessel  to  be  repairedi 
eo  that  on  the  twenty.eighth  day  of  June  she 
saUcd  from  the  Isle  of  r' ranee,  being  tight, 
staunch  and  strong,  lx)und  to  a  port  m  Hol> 
land,  whcte  die  BQb^(  qti  . n  tly  aitived  in  safety, 
it  was  held,  althoiij^h  a  tt  elmical  total  loss 
had  originally  occurred,  that  the  plaintiff  waa 
not  entitled  to  recover  «e  Ibr  an^  Ioh,  hot 
coidd  recover  only  for  a  ptltial  lOM.  Jhchey 
V.  AmerUan  Jna.  Co.  658 

.  If  a  master  of  a  vessel,  in  the  exercise  of  his 
legitimate  duties  as  the  agent  of  whont  it  may 
ooncem,  eonrerte  a  totu  into  a  partii]  loae 
before  abandonment,  the  faet  that  the  loss  is 
no  longer  total  takes  away  the  right  to  aban. 
don ;  and  the  reoidt  is  the  seme  muse  e  total 
loss  is  converted  into  a  pertU  hm  hj  the 
acts  of  a  stranger.  id 

,  If  the  vessel  is  abandoned  while  the  loss  con- 
Unues  total,  all  the  intermediate  acta  of  the 
master  are  the  acts  of  the  underwriters ;  but 
if  the  property  be  restored  Ix  fore  ahazul  ii. 
mcnt,  the  right  to  abandon  is  gone,  and  the 
tots  of  the  master  wiDhe  eonsjoetedthe  tete 
of  theaasmed.  id 


d  While  it  is  donbtfbl  whether  the  assured  will 

or  will  not  exercise  hi^  r^hf  of  aband' n inri.t 
the  acts  of  the  master  cannot  destroy  the  nghi 
to  abandon.  id 

9.  Where  repairs  arc  made  by  the  imderwritcn 
or  by  the  master  as  their  agent,  and  the  joj- 
age  is  not  loKt  and  the  vessel  aizives hi  safety, 
the  assured  cannot  abandon.  id 

10.  It  is  a  well  settled  ni!e  of  American  insur- 
ance law,  that  if  a  vessel  is  damaged  by  any 
of  the  peiib  insured  against,  so  that  the  ne. 
cep-ary  repairs  to  restore  her  to  her  former 
state  and  render  her  eca.worthj  will  exceed 
three  fourths  of  her  ▼aloe  before  the  disaster, 
the  owner  !«  not  bound  to  repair,  but  may 
abandon  an  fur  a  total  loss.  This  is  usually 
eaBod  an  injury  to  more  than  Jnilf  her  talne 
because  one  third  of  the  ei^MMO  of  lepair  in 
deducted,  new  for  old.  id 


4.  Underwriters  may  contract  bo  as  to  incm] 

rieka  antecedent  to  (he  date  of  the  poliej.  w 


IN8UHANCE  COMPANIES. 


1.  An  insurance  company  may  make  a  valid 
ptomiiiQty  note»  which  wM  he  held  food 
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until  the  contrary  be  ih0ini. 
ehanic  Fire  Jns.  Co. 


B0rker  t.  Me 
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2.  A  note  by  which  J.  F.  Mprfn^l  nf  nf  an 
*^  insurance  company,  pnuuiacii  tu  juiy  a  «uin 
certain,  is  not  the  note  ol  the  oompuiy.  but 
of  the  maker  «lone.  ut 

S»  The  UUca  Insurance  Company  have  a  tulit 

to  iTivt  Ht  thoir  sur|ihi8  funds  in  loans.  Biil 
having  called  in  a  pari  of  their  capital  fur  ilic 
eipnM  purpose  of  makin(|r  loans  in  a  particu 
way,  viz.  by  the  iKxuing  of  checkf>  in  iht 
diape  of  bank  notes,  it  was  held,  that  loaui 
tbue  made  an  in  vklatioii  of  the  restraining 
act,  and  that  a  note  taken  »i|K>n  such  loan  if 
void.   Vtica  Int.  Co.  v.  Cadtcell,  296 

4.  Tlir  monry  lent  may  however  be  recovered 
under  the  common  count,  and  checks  drawn 
reecived  aa  mooej,  and  dulj  |iaid,  will  be 

considtTod  mon-^v.  Tlie  rccovorv  however 
in  such  case,  bcuig  on  the  contract  am  di«tin. 
fiddled  fimn  the  eecnrity,  an  motion  cannot 
be'  RHBtained  against  the  borrower  and  his 
sureties,  the  sureties  not  bcuig  parties  to  tiie 

id 


&  An  insuianoe  company,  aiitiiorisod  to  take 
and  hold  aeevitiea  bona  fide  pledged  to  them 

to  secure  tlie  payiri'-nt  of  di-bts  contracted 
with  them,  cannot  loan  inouo  v  on  llie  hypo, 
tbecatkm  of  aiook  and  the  taidnf  of  a  note 
aft  collateral  security  for  the  pa}rment  nf  th 
loan  ;  when,  by  the  act  of  their  incorporatiuu 
til.  V  un-  prohibited  from  duicountiof  note 
TktNmtkRwer  Jn$,  Co,  v.  Lamnmet  482 


a  power  lo  lota  money  in  a  partieu. 
\u  mode  is  given  to  a  corporation,  a'l  otlu 
modi  are  necessarily  excluded,  and  ail  :iccu. 
titiee  other  than  those  allowed  to  be  taken  by 
Iheactof  iiicoipoiationaiotoid.  id 

7.  Acontraetferthelooaof  monry  made  wit! 
an  incorporated  mnu'any,  as  well  as  the  secu. 
rity  taken  on  8uch  loan,  is  void,  if  the  power 
to  loan  money  is  not  exprosriy  fiTon,  or  ne 

cessarilv  inridcnt      fhe  powers  pranti'd  to 
such  company  by  its  cluulur.    Beach  v.  Ful 
fOAjfaO,  573 

INTEREST. 

1.  Til  a?5<?rBBinp  the  damnirois  for  the  brrtirh  f>f  a 
contract,  the  jury  may  allow  interest  by  way 
ofdHBaf{«B.  JEXasT.Bsy,  856 


9 

JUDGMENTS. 

1.  A  Buit  cannot  bo  maintaiued  here,  on  a  judg- 
ment obtained  in  a  jmrtiofl^a  court  in  a  sister 
state,  unices  the  statute  organizing  nuch 
court  U-  shewn  ;  if,  ou  the  statute  bemg  pro. 
vcd,  it  appears  that  tlic  subject  matter  (tf  the 
suit  vn-^  within  the  jnripdiction  ol  the  eonrt, 
smd  tiiat  tiH>  proceedings  were  )iad  m  confor- 
mity to  the  statute,  the  judgment  will  be  en* 
tilled  t<>  full  fiutb  and  oedit.  TkmnM»  t. 
RobiHMn,  2$7 

i.  The  priority  to  which  a  judgment  in  favor  of 
the  United  States  is  entitled  does  not  extend 
to  enate  a  prior  lien  on  real  estate ;  it  meie^ 
gives  a  rifj-'it  "f  prior  payment  oMt  of  the  geiw 
eral  iundi>  ui  the  debtor  in  the  hands  of  the 
AffylA  V.  Cierft,  oa  »ff*^  637 


See  CaaNCxaY,  7.    ElXEcutoxs  and  AoHUfia. 

THATOaSi  1. 

JUSTICE  OF  THE  PEACE. 


9.  Interest  may  m  ah  eases  bo  collected  by  ac 
tkm  of  deht  on  judgment ;  and  where  the 

judgment  is  rendered  on  contract,  it  mny  hr 
collected  by  directing  iulcvy  upon  execution. 


I.  Power  nnder  the  af !  f  r  m\ 
rality.    Farrel  v.  Warren^ 


immo- 


,  A  jtjstice  of  the  p-are  1ir!«  no  ric^ht  to  deny 
an  adjournment  Ijeeanw  a  defendant  refjses 
to  pay  his  fees  for  drawing  a  bond  on  the  dc. 
fendant's  demanding  an  adjournment.  If  he 
for  such  a  cau»e,  refuses  an  adjournment,  he 
is  liable  to  an  indictment  Ibr  a  mjedemeenor. 
TAe  PMpU  V.  CMomit  490 

S«e  CiETioKAai,  % 

JURORis. 

S§e  Chaludigi,  1, 9. 

JUSTICES*  COURTS. 

A  demturer  may  l^e  interposed  to  pleadings 
in  jnatieesP  courts!!  in  which  case  the  pleadinge 

must  be  tested  bv  the  mien  go\  erning  in  other 
courts.    Van  Huesen  v.  Van  AUtyne,  75 

The  H[)eeifieationH  of  the  items  for  which  a 
judguicut  is  confetMwd,  under  the  sixth  and 
seventh  sections  of  the  "  act  to  extend  the 

jurisdiction  of  juHlict  Bof  the  peace.''  n^'  well 
as  the  oath,  must  be  ui  writing.  Germou  V. 
8[ 


.  A  constable,  however,  sued  for  ncElccluig  to 
return  an  executioo  ianed oil  eneh  judgment, 

and  his  sureties  cannot  avail  themselves  of  Jtn 
omis&ion  to  comply  with  the  requirements  of 

tkoiUlitaittthmoiaitmnlMa.  td 
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4.  XJnioT  flir  jn"! irrs'  act  of  1824,  thc  Ofttb  ofi' 
tJic  parly  ajiplying  for  a  warrant  is  proof  withJ 
in  the  meaning  of  the  etati^,  whcroon  the  nc 
ceesity  and  propriety  of  iaauing  a  wanantini^ 
bo  determined.    liisMtU  r.  HuUt        '  389 

5.  It  proins  that  umlcrthc  Revised  Statutes  the 
attidavit  of  tltc  party  applying  for  a  warrant 
would  be  held  luflteient.  id 

6.  A  ju«iici'«  execution  may  be  ajg^ainet  the 
goods  And  pcrBonof  the  party  against  whom 
it  isiraeii.  in  thc  fame  process,  in  cases  where 
tlie  party  is  subject  to  imprisonment.  Tuylor 
T.jK,  403 

7.  The  oath  nccemary  to  enable  a  party  reco- 
vehng  to  demand  ut  eieeution  within  30  or 
90  dayH,  as  Uie  case  may  be,  must  be  made 
Ibrthwuii,  while  the  parties  arc  still  before  thc 

•  jnetice;  m  that  thi-  party  liable  to  execution 
mtj  ghre  the  eecuhtj  contempUted  by  the 
•Ct.  id 

8.  An  oath  is  not  necessary  to  justify  the  issu. 
ing  of  an  execution,  where  thc  party  liable  to 
exeentioQ  neilher  a  btthiAix  not  has  a 
Cunily.  id 

9.  A  drclaration  in  a  jtisticc's  court,  where  the 
plaintiff  declares  on  a  book  account  generally 
and  at  the  same  time  exliibits  *  written  ac- 
count of  items,  is  good ;  and  on  appeal  <  \  i. 
dence  should  be  received  that  thc  account 
thus  exhibited  was  returned  by  thc  justice  and 
filed  with  hin  return,  although  it  was  nr)t  at. 
taobed  to  the  xetum.  Stolpy,  Vw  Cortlond,\ 

492 


LANDLORD  AND  TENANT, 

1.  In  an  action  on  tlic  r'i^r  Sv  a  t  (  nant  a^inst 
hie  landlord,  for  duttmiimtg  lur  a  greater  sum 
tlwiiii  doe  fm  rmt,  when  die  teiiantt  to  re- 
gain possrssion  of  his  ^oods,  gives*  a  ncgritia-! 
ble  note,  with  surettt^,  for  the  sum  clauued,  if  | 
entitled  to  Tceover  at  all,  the  tenant  is  not  en.| 
titled  to  recover,  flnitine,  „,  flu-  difTtrcncc 
between  the  n-nl  dui  ^tiul  tlie  sum  distrained 
Ibr,  tf  the  note  in  not  actually  paid,  and  re. 
mains  in  the  hands  of  the  huidind.  JUwi* 
V.  Loxet,  79 

S.  A  nrnritiablc  note,  with  Fnrrtics,  taken  by 
»  landlord  from  his  tenant,  after  a  distruss, 
for  the  amount  daimed  as  mit,  payable  in 
60  days,  an  aj»rprmmt  to  relinquish 

the  diatresK,  and  not  to  reenter  or  distrain 

'  i»MAi«Od»jill*»«ollilanlaee««7only, 


and  not  a  payment  or  satisfaction  of  the 
nmt ;  it  appearing  affirmatively  that  thc  note 
has  not  been  paid  or  negotiated  by  the  land, 
lord.         .  id 

3.  Where  a  tenant  took  a  lease  of  a  village  lot 
for  21  years,  and  covenanted  to  pay  all  taxes, 
charges  and  im(>OHitiona  which  should  be  im. 
]>osed  upon  thc  demised  premises  ;  and  dur. 
ing  thc  term,  the  prenn^'  s  were  subjected  to 
an  asttessment  for  ]><u  itmg  and  paving  a 
street,  under  an  act  incorporating  the  village 
and  avthofising  such  assessment,  pasaed  aiu>. 
sequent  to  the  date  of  the  demise ;  it  was 
held,  that  by  the  terms  of  the  covenant,  the 
tenant  was  liable  to  pay  the  aasesnnent,  aL 
though  the  expenditure  was  for  a  permanent 
benefit,  cxtenoingbejond  the  term.  BUeeker 
v.BaUtm,  363 

AVliere  a  shcrifT  received  an  execution,  and 
went  with  it  in  hie  pocket  to  tlie  house  of  the 
defendant,  bat  took  no  inventory  and  did  no 
act  to  enforce  the  execution  for  eleven  months 
afterwards,  not  even  Mpiising  the  defendant 
oi  the  Hx^  it  was  held  that  no  such  levy  had 
been  made  as  would  debar  the  landlord  of  the 
house  occupied  hy  the  defendant  from  claim, 
ing  the  rent  due  to  Uw,  altboogh  it  accrued 
subsiquf  nt  to  the  pntendod  fevy.  Bttkman 
V.  Lan$ingt  446 

,  Notic  e  to  the  shcrifT  of  rent  due  to  the  land, 
lord  is  not  nennniy  previous  to  the  removal 
of  the  goods  ftom  the  demised  premises ;  if 
(riven  even  after  a  huIc,  fw  that  it  he  before 
the  money  is  paid  over  to  the  plaintiff  in  the 
exeention,  it  is  grxvd.  id 

.  Where  it  is  a  oonditicm  ina  lease  of  personal 
pn>i>c:rty  that  the  lessee  riiaN  keep  it  upon 
particular  pn  inisefi  and  not  remove  if  there, 
from,  a  removal  of  such  property  by  thc  lea- 
see operates  as  a  ferfBHore  of  tne  term,  and 
divcsttt  hi«  title  mi  that  no  intercHl  in  thc  pro. 
perty  removed  remains  in  him  that  ean  be 
sold  by  exeetitkm.  Olis     ffoed,  498 

.  If  property  thus  eircnmstanced  is  levied  on 
and  sold  onderan  execution  against  the  lee. 

s«'e,  the  lessor  it^  entitled  to  niaints&l  anae> 
tion  of  trover  against  the  officer.  id 

S«$  AjMwimr,  l.  3»  S.  Comntion,  1, 3. 

LEVY. 

iSes  Euoqnom,  3. 

LTMITATIONS,  STATUTE  OF. 

1.  Where  thc  inaker  of  a  note  against  which 
the  statttto  of  limitations  had  ion,  on  its 
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bctn^  preieoted  to  him  for paywonl,  nid  that 
tho  note  hftd  been  paid 

for  the  |iavp«  ;  that  tho  Bcn*icrs  wrrc  not 
done  tu  a}>plj  on  the  note,  Init  there  was  a 
rnnnin^  account  between  him  and  the  payee 
and  he  intend'  ?  thr  aimiint  "lionM  bo  set  off 
against  the  note  or  a{rainiit  Uic  payee,  and 
tfreed  to  produce  hie  aeeount,  but  at  a  nib. 
sequent  day  it  was  burnt  ;  it  was  held,  that 
those  declarations  did  not  amount  to  an  ad- 
miesioaof  aaabalttini  indebtedncM,  without 
whkh  K  fironiiae  could  not  be  imnliod.  Brad 
kyr.  Field,  ,  272| 

9.  The  acknowledgment  of  a  defendant  to  take 
a  case  out  of  the  operation  of  tho  statute  of 
limitatione,  muet  be  an  unequivocal  and  posi 
tivr  rccofrriition  of  a  subsisting  claim  in  favor 
of  the  plaintiff;  it  must  be  an  admission  of  a 
proyioue  enbrietinf  debt  wUeh  he  ie  liable  and 
willinjf  to  pay:  and  must  not  be  accompanied 
by  circumstances  rcncllinf  the  presumption 
of  a  pmniiee  to  pay  toe  debt.  Purdux.Au*. 
tint  187 

S.  Where  a  deftndant  on  an  account  being  pre. 

gfntcd  to  him  aftrr  looking  at  it,  throw  it 
down  in  a  passion  and  said,  *'  I  owe  him  (the 
jplatntiir)  no  such  nionej,**  or  asked,  I  owe 
nim  9o  much  money  as  that  ?  Why  did  ho 
not  present  the  bill  himself  and  added  tliat 
he  never  had  a  bill  frmn  him.  that  he  would 
not  settle  with  any  one  hut  liini,  that  he  did 
not  owe  htm  any  thing,  or  an^  thing  worth 
moiitioning;  that  he  bad  paid  lum  a  great 
doal  of  money,  a  horse,  and  the  use  of  a  house 
and  appeared  much  surprised  and  signified 
that  he  had  paid  the  ^ntiffaflhie  wwh 
amounted  to,  (the  account  bring  for  work  al. 
l^ed  to  be  done  ;)  it  was  held,  that  the  de. 
damtioineof  the  defendant,  instead  of  amount. 


cause,  the  issue, 
not  to  be 

euied  by  the  veidiot. 


though  lotonnai,  was  held 
'  and  thattlw  defect  was 

id 


6.  A  debt,  barred  by  the  atalnte  of  limitatioas 

in  tho  lifo  timo  of  the  testator,  is  pn-suined 
to  bo  paid  by  him,  and  is  therefore  not  a  le^ol 
demand  or  a  just  debt.  An  oxi  cutor  has  no 
right  to  rotain  for  «uch  a  demand  diu-  to  him 
pcrsonallv,  notwithstanding  a  provit»ion  in  tho 
win  far  toe  payment  of  aU  just  dtbu,  and 
that  even  in  a  ca.<u<  of  parent  and ithild* 
gets  V.  Rogert,  on  appral,  503 

7.  An  acknowlrdgrnent  wliirli  !<i  to  have  the 
cfiect  of  takmg  a  stale  demand  out  of  the 
<^ration  of  the  etatnte  of  limitatiooa,  ought 
to  be  clear  and  rxplirit  in  relation  to  the  sub. 
jcct  or  demand  to  which  it  refers.  Slaford 
V.  Btymmt  en  appe^  SSi 

8.  If  effect  can  be  given  to  the  declarations  or 
adipiesioae  which  may  be  proved  to  have  been 
made  by  a  defendant  without  n-fpirintr  th.'^va 
to  the  demand  upon  which  tho  suit  is  brought 
they  will  not  be  considered  aa  reftning  to  aoch 
demand,  and  ascvitlr-nro  of  a  new  promi;*^  to 
pay  It  J  and  espcciallv  wdl  tiiey  not  Ih>  so  con- 
sidered where  the  derendant«  in  an  aiiHwer  to 
a  bill  of  discovery,  denies  under  oath  lliat  he 
has  ever  acknowledged  or  promised  to  pay  tho 


ing  to  a  rrcoirtiilii)n  of  a  Hubsisiinij  demand, 

were  a  denial  of  tho  pretended  claim  of  the  [An  initiation  fee  may  be  demanded  from  ph;,-8i- 


plabitlft 


id 


4.  A  plaintiff  cannot  avail  himself  of  a  capias 
issued  to  save  the  statute  of  limitations,  aU 
thouffh  the  same  was  regularly  returned,  e 
tered  on  a  continuance  roll,  and  the  continu. 
anccs  carried  down  to  the  time  of  the  iseuini; 
of  tho  process  on  which  the  defendant  was 
arrested,  unless  he  siiews  that  the  process  on 
which  the  arrest  was  made  is  a  continuation 
of  the  process  originally  issued,  as  that  it  is 
an  a/tos  or  pluries,  Sec.  The  continuation  of 
the  suit  must  be  proved,  and  will  not  be  pre- 
AmldMi  T.  Fm  JbnMelMT,  479 


6.  Where  a  plea  of  neu  asmmpni  infra  sex 
annes  was  put  in,  instead  of  a  plea  of  actio 
mn  aeerwit  infra,  &,c.  and  the  pkintiflSi  re. 
plied  a  new  piomiae,  and  gave  evidence  in 
ngpoit  9t  tm  nplication  on  the  tml  of  the 


MANDAMUS. 
8t»  Com,  1. 
MEDICAL  SOCIETIES. 


dens  and  auigeone  on  becoming^  membeni  of 
county  medical  soc'ictiea.  TAtPseplsv.  N. 
y.  Medical  Society^  •  436 

MILITIA  LAW. 

A  written  memorandum  made  by  a  captain  of  a 
company  of  ho rst -artillery,  of  aa  applkatioo 
to  him  by  a  member  of  his  company,  to  enrol 
his  horse  for  service,  is  a  sufficient  enrolment 
under  the  militia  law  to  eonmiit  wch  hofso 
from  seizure  on  execution.  It  i«  not  neces- 
sary an  entry  should  be  made  on  the  roll  of 
tbeoodpuiy.  ^iUeUer.  Ormwy.  974 

MINOR. 

A  minor  is  incapable  of  holding  a  civU  office 
within  this  state ;  but  it  belimas  not  to  the 
daty  it  ii  to 
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oath  <tf  office  to  nfiue  to 
Mth.   The  People  Dtant 

MOHAWK  TUBNFIKE  00. 


snch 

436 


1«  The  pn»ident  and  dirocton  of  the  Mohawk 
Tlirat»ike  Company  arc  personally  liable  to 
punisument  as  for  a  inihdfuii  aiior  for  every 
DCfflect  to  keep  the  road  ut  guod  repair.  The 
o^nce  being  pcnonal,  a  punishable  by  fine 
and  imprisonment,  and  the  judgment  if  not 
that  the  it>ad  be  repaired.  Katu  v.  The  Pto-^ 
plf,  363 

S.  The  ofifencc  is  joint  and  sovetal ;  whcrofore 
maa»  n»j  be  aeqiiitted  and  othen  convicted 

id 

S.  It  eeenii,  that  the  endhavor  of  any  director 

in  tht'  hoard  of  directors  to  obtain  an  ordt-r 
for  the  repair  of  the  road  wouM  oititle  sue 
dinotor  to  aa  aeqnittaL  >  d 

MORTGAGE. 

1.  A  convo3rancc  of  land,  accompanied  by  ano 
ther  instrument  shewing  the  convejance  to 
have  been  intended  aeaaecurity  in  tiie  nature 

of  a  innrtpagc,  though  abaoluto  m  its  trrms, 
will  be  considered  aa  a  mortgue ;  and  not  be. 
ing  rcjpsleied  or  leeorded  inu be  adjudged  in. 
operative  and  void  as  a^nst  a  subsequent  bo. 
na  fide  purchaser  for  a  valuable  otnuideiation 
vrithoatnaltee.  Amon  ▼.  ikan,  90(< 

3*  Money  paid  by  the  bolder  of  a  mortgage  to 
vadeen  mortgajfed  premises  flnni  a  sale  for 

taxen,  is  a  charpe  n|V)n  the  land,  and  maybe 
demanded  upon  foreclosure  of  the  mortgage 
Bwrv.  Ks^,  41S 

MORTGAGE  OF  PERSONAL  PRa 
PERTY. 

IK^erea  mortgage,  of  personal  juropcrtv  was  ex. 
eeiiled  hy  a  bvswef  of  Ua  etodF  on  hand  and 

the  utensils,  nf  his  trade,  and  it  aji]!'  nri'd  llia^f 
he  was  embarrassed  with  debts  at  the  date  of 
the  mortgage,  that  the  tfansaetkm  waa  kept 

aeCMt  from  those  in  bin  rm|t1nymrnt,  that  he 
not  only  continued  in  the  possession  of  the 

{troperty,  bat  used  and  diepoeed  of  ft  as  abso. 
Ute  owner,  if  was  lirji!,  thai  si  '.rrdif-f  rif  a 
Jmy  finding  against  the  bona  fides  of  the  trans, 
aeoon  was  right,  and  the  eoimt  «ffiirmed  a 
judf»iii'"nt  i?ntrrcd  on  snch  verdict,  although 
the  charge  to  the  jury  on  the  trial  of  the 
mm' m  digeettMuMa.  UtlMUm  v. 
Wfigktt  348 

K 

NEW  TRIAL. 


Uon  of  the  jud;;. .  although  the  evidence 
miy  have  warranted  the  vi  rdict  found,  where 
the  chances  are  equal  Lhat  the  verdict  result, 
ed  from  the  maMtbaetion.  Ward^ 


4ia 


See  Evu}E.^cE,  7,  8. 


OVERSEERS  OF  THE  POOR. 

See  Poor,  1  to  7. 

P 

PARTIES. 

See  Cask,  3.    Insolve-vts,  1,  2,  3. 

PARTITION.  • 
See  PaAcrtcK,  19. 

PERPETUATING  TESTIMONY. 

To  authoritsc  llic  production  of  a  deposition  in 
evidence,  taken  under  the  act  to  perpetuate 
testimony,  the  party  must  jirodMcc  ]iro<if  nf 
the  inabuity  of  the  wiLneaH  to  atit-nd  at  the 
circuit,  and  not  rely  on  the  presumption  of 
such  inability  arimng  fmm  the  advanced  age 
of  the  witness.  Jackmn^  ex  dem.  Monireeor 
V.  Riee,  180 

PLEAS  AND  PLEADLNG. 

1.  The  pica  of  f  i '  drl)H  to  an  nrtion  nf  dr  bf  on 
recogniuncu  ui  bail  it>  bad  ou  general  demur, 
rar.  Nm^,Ckrk,  S4 

.  A  licence  or  permission  by  a  plaintitT  to  a 
defendant  to  depart  this  ^te,  and  an  agree- 
ment tliat  all  prof«rrdingB  on  the  judptncnt 
against  hun  sliall  be  stayed  until  his  return, 
mav  be  plead  in  bar  toaa  aetioB  agpinat  the 
bail,  on  the  lecogniaiiee.  id 


Anew  tiU  wfllbe  gnatod  itarth* 


The  second  section  of  the  act,  "  for  the  i 
easy  ploaditip  in  certain  suilp,"  allows  any 
matter  to  be  given  in  evidence,  which,  if  spe. 
daily  pleaded*  weidd  be  a  defence  to  the  ac- 
tion  ;  but  not  matter  which  would  be  no 
fence,  though  specially  pleaded.  Van  SUen' 
bergk  T.  Ajfcisie,  4S 

,  Where,  in  a  contract  relative  to  the  transpor. 

tation  of  metchandise  on  the  can^  Qto  oan. 

pers  of  canal  navigation  arc  rrrr-ptod  out  of 

a  warranty  for  delivery  by  a  specdic  time,  a 

plea  geneiully  alleging  saeh  daagen,  witlMilit 

sprrifyinE'  thrm,  as  an  exctise  for  nnn.per- 

formance,  is  not  sufficient  on  M»6cial  demur. 
    fgfl 
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5.  What rrrr  is  nrrrs'^arilv  iiiulf  rstrwid,  infcndf  d 
and  implied  m  a  pli-a  is  traversablr,  an  mucti 
wtf  it  were  espreMly  ftlle|{«d.  Thus,  where 
to  a  plea  of  two  suits  pcndinjir  for  the  eainc 
cauac  of  action,  the  plaintifT  replied  tluit  at 
the  time  of  the  eonnmeilocineiit  of  the  suit  in 
which  the  plea  w uh  intrrposrd  tlu  n-  was-  Tmt 
ftnother  »uit  pending  for  the  same  cauHu  ol 
action,  tlie  replicatioa  ww  held  to  be  good, 
Hmightr.  H9U0g,  3581 

6.  A  rBplication  to  a  plea  of  rient  per  ieteent 

in  a  acire  fncian  against  heirs,  qunrr  fxrrntio 
fiem  non,  that  the  heir  had  lauds,  dtc.  it)  good, 
without  partieularisnng  the  laada  deecended, 
&0,  Skturfy.SluKrft  978 

Ste  CovNTT  TaBMtTBRa,  9,  3,  4,  5.  Exsco- 

TORS  AND  AdMIMSTRaTORS,   3,  iMaOLVItnti 

5,  6|  7.   Pl'I8  DAaKEi.v,  1. 

FOOB. 

1.  Paopcn  must  be  supported  since  the  27th 
Ncmfflber,  1824,  by  tnc  county  in  which  they 
happened  to  be  on  that  day  although  previous 
to  the  passage  of  the  act  of  the  legislature  of 
that  dale,  the  legal  settlement  of  such  pau 
pera  was  in  anoUifir  and  difierent  countv. 
Palmer  v.  Ottenun  of  Coxmekiet  193 

S.  Where  a  pauper  belonging  to  one  cotmty 
was,  on  the  27th  November,  1824,  residing 
with  an  individual  of  another  county,  who 
supported  him  under  a  contract  with  the  over, 
seers  of  the  poor  of  the  town  bound  to  provide 
for  him,  and  such  contract  was  rescinded  on 
the  5th  March,  1825,  leaving  tbe  pauper  stUl 
retudiiig  with  such  person,  who  ctmtinued  tn 
support  him  until  February,  1827,  and  then 
1m>ught  an  action  against  the  successors  of 
the  overseers  of  the  poor,  with  whom  the  con 
tract  was  originally  made,  it  was  held,  that 
the  action  would  not  lie,  there  being  no  pro. 
miae  either  express  or  implied  to  pay  for  the 
pauper.  id 


3.  ItseeinH  that,  under  the  provisions  of  the  act 
at  1824,  the  town  in  which  such  psnper  hap. 
pened  to  he  on  the  day  of  the  pasMge  of  the 
act  would  have  no  right  of  action  against  the 
town  wlieie  the  fbrmer  aettleinent  of  inch 

id 


4>  An  older  of  a  justice  of  the  peace,  authori. 
sing  an  annual  allowance  for  the  roUcf  of  a 
pauper,  m  authority  sufficient  to  an  overseer 

to  conf  ract  for  the  support  of  such  pauper. 
A  fonnal  adjudication  of  the  settlement  of 
the  piiupcr  m  such  case  is  not  necessary,  id 

5.  OverRcer  of  the  poor  may  make  contracts 
within  the  woo^of  theff  authority,  which  arc 


binding  tipon  them  in  their  official  capacity, 
and  upon  their  successors  in  office ;  which 
•ueceaeora  are  liable  to  he  sued  for  a  nxw-pen 
formanee  of  the  oontiacia  of  their  pmdeces. 

eon,  id 

tj.  It  perms,  that  an  order  of  a  justice,  authori- 
sing the  expenditure  for  which  a  recovery  is 
sought,  is  not  necessary  to  the  mainteiMiiee 
of  an  action  against  an  orerMer  upon  an  ex. 
press  promise.  id 

7.  A  contract  for  the  Kupporf  of  a  patrpcr  for  an 
iiidetinite  time  may  be  rescinded  by  the  over. 
Bccrs ;  and  where  no  objeotion  ie  made  ao  to 
tlie  particular  time  of  itg  terminatioiif  it  may 
be  put  an  end  to  at  any  time.  »a 

PRACTICE. 

1.  Actum,  with  a  term  intervening  between 
it»  teste  and  retuni«  ia  incgolar*   O/Ueiu  v. 


Larcomt 


2.  Where  a  plaintiff  in  an  action  of  assumpsit 
recovers  a  sum  lioi  carrying  costs,  and  the 
defendant  is  entitled  to  costs,  the  defendant 
in  the  first  instance  cannot  make  up  the  re- 
cord of  judgment.  Hi«  course  is,  to  have  his 
costs  taxed,  and  to  require  of  the  plaintiff  to 
insert  tlie  Kamc  in  the  record,  or,  if  the  re- 
cord be  already  made  up  and  filed,  to  enter  a 
suggestion  on  it,  staling  the  taxation  of  the 
costN,  and  the  amottnt  thereof.  Flobcj*  v. 
MtigM,  .  308 

3.  It  is  irregular  to  serve  a  copy  of  affidavit 
on  wbieh  a  motion  is  tube  founded,  previous 
to  its  be. 11^  worn  to.  WUmfny.  Tiffany,  310 

4.  Where  a  party  excepts  at  the  circuit,  if  the 
bill  of  exceptions  is  not  scaled  at  the  trial,  he 
must  prepare  his  bill  and  serve  a  copy  within 
two  days  after  the  trial  on  the  opposite  party, 
who  MS  four  days  to  propose  amendments, 
dec.  as  in  tlie  settMnientcl 


itOregor 

m 


5.  A  second  fieri  fariat  cannot  iaaooi  until  after 
the  return  of  a  previona  oaeentiQB.  Cwnp. 
ttam  V,  Field,  383 

6.  A  rule  ordering  the  prosecution  of  a  sheriflT's 
bond,  given  on  being  served  with  an  atach. 
ment,  will  not  ho  fianted  until  the  funrto  if  te 
f09t  the  return.  Anvn,  423 

7.  Notice  of  a  rule  to  amend  a  pleading,  where 
such  rule  ia  of  oourae,  need  not  ho  given. 
Anon.  434 


8.  A  mvchein  otni  must  bo  ft 
Datrymple  v.  Lamb, 


434 


I. 
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9,  A  rule  merely  directing  a  criminal  cause  re. 
moved  into  this  court  by  certiorari  to  be  tried 
in  a  county  other  than  that  in  which  the  of. 
fence  is  alleged  to  have  been  committed, 
will  not  authorize  the  trial  in  aueh  county, 
without  a  Kuegestion  on  tlie  roll  that  a  fair 
and  impartial  trial  cunnot  bo  had  in  the  coun^ 
ty  where  the  indictment  wan  found :  andauch 
suggestion  cannot  bo  made  without  special 
leave  obltlMd  ftom  tbe  ooDjrt.  Tk»peMw» 
Mmtker,  481 

10.  A  rale  to  change  Ute  plaoeof  tml  may  be 

waived  l>y  the  parties  going  to  trial  in  the 
oouuty  where  the  iodictmont  was  found,  id 


11.  A  rule  entered  in  the  minutes  of  the  court 
during  one  of  its  terms,  without  the  express 
direction  of  the  court,  and  not  asked  for  by 
either  party,  will  be  regarded  as  a  nulhty.  id 

12.  In  partitbn  in  a  case  of  default,  the  pioof 
exhibited  must  at  least  be  such  as  wooM 
wtibBiih  a  prima  facie  right  of  recovery  in 
an  action  of  ejectment.  The  proof  must, 
in  the  first  instance,  be  mdnnitted  to  the 
detk.  OriggBv.PMkkamt  436 

13.  Application  for  security  for  oosts,  if  made 
to  toe  court,  must  be  on  aotiee  to  the  plain- 
tiff.     Ckaa^U»  T.  PSowe.  445 

14.  If  made  to  a  judge  at  chambers  the  or 
der  will  be,  that  the  plaintiff  file  security  in 
twenty  days,  or  sliew  eueeon  the  first  day 
of  the  nest  tsnn.  id 


See  CoNsouoATioN  or  Actions,  1.  3. 
Facui,  1, 


Scuut 


PRESUMPTION  OF  GRANT  AND  OF 
EXTINGUISHMENT  OF  TITLE. 


1.  A  surrender  or  re.conveyance  to  the  grantor 
cannot  be  presumed,  even  after  a  lapse  of  55 
years,  where  no  foundation  for  such  presump. 
tion  is  laid,  by  shewing  titlp  or  claim  of  right 
tmder  the  grantor,  eitAer  ui  the  tenant  or 
those  from  whom  he  derived  his  poiscssion. 
Dot,  t*  dem.  Manton,  ▼.  BuiUr,  149 

8;  A  presomptkn  of  re^^nvcyaaoe  wfllbe  made, 

where  i*  n^cesflary  to  c-lotln-  a  rightful  pn- 
session  with  a  1^^  title  ;  bui  the  court  mutit 
ftet  see  that  there  is  nothing  but  the  fonn  of 
a  cnnvryTinrc  w*anfing,  But  this  presumption 
in  tavour  of  a  grant,  against  written  evidence 
of  title,  can  never  arise  from  the  mere  neg 
icct  of  tlie  ownf^r  fo  assert  his  nglit,  where 
there  has  been  no  ailverse  title  or  enjoyment 
faj  those  to  whose  Ihw  the  gmnl  ii  to  be  pre. 
sumed.  Id 

Vol.  in. 


PIUNCIPAL  AND  AGENT. 


1.  Where  the  course  of  boshiess  between  a 
merchant  in  the  country  and  a  merchant  in 
town  is  such  that  the  country  merchant  trans, 
mits  to  his  correspondent  in  town  his  produce 
and  such  other  articles  as  he  has  to  sell,  and 
the  merchant  in  town,  in  return,  supplies  him 
with  such  articles  of  merchandise  as  he  deals 
in,  and  fills  up  his  orders  by  procuring  from 
other  merchants  on  credit  such  articles  as  he 
does  not  deal  in,  and  chaiges  them  to  the 
merchant  in  the  country,  the  latt«r  m  not  IL 
able  to  the  seller  for  any  articles  thus  pro. 
cured,  although  he  directs  the  purchase  of  an 
article  which  ne  knows  the  merchant  in  town 
does  not  deal  in,  and  the  seller  is  informed  for 
whom  the  purchase  is  made,  if  the  merchant 
in' the  coimtry  has  funds  in  the  Inndi  of  the 
merchant  in  the  city,  and  has  never  author- 
ized  him  to  pledge  his  credit  on  the  purchase 
of  any  articles  thus  orderedi  Ot  IMOfiiaed 
eooh  set.  Jofim  t.  Todd,  83 

The  agency  in  such  cases  is  special,  without 
mothoritj  to  pledge  theondit  of  the  princmeL 

id 

PUIS  DA&REIN  CONTINUANCE. 

Matter  of  defence  arising  afCer  issue  joined, 
irtermediate  the  tcmi  and  the  circuit,  must 
be  plead  at  the  circuit.  A  pl^  puis  darrien 
mtder  such  circumstances,  caanot  be  served 
inva«elian.  Fieid  v,  ei/admmu  310 


REPLEVIN. 


1.  In  an  action  on  a  replctiin  bond  it  is  not  ne. 
cessary  to  allege  the  title  or  estate  of  the  de. 
fondant  in  the  aetion  of  replevin  in  and  to  the 

prrm'?rs,  for  thr  rrnt  of  which  fh''  distresd 
wae  made ;  nor  to  avert  the  makmg  of  an  a,L 
fidavit  previous  to  a  distiess  for  rnit  hi  the 
city  of  Nrw-York  ;  nor  to  «tntr  the  avowry 
or  cognizance.    Gould  and  others  v.  IFornsTt 

^4 

2.  Although  a  part^'  takes  judgment  for  a  return 
of  the  goods,  he  is  entitled  to  an  assq^nroont 
of  thf  rrplovin  bond.  And  anv  (Irfcnflarit  in 
a  replevm  suit,  in  case  of  distress  lor  rent,  i« 
mi^loj  t0  meh  Mi^jhiiient*  id 


3.  The  caadtttoo  of  the  bond,  that  the  party 
shall  prosecute  his  fn  t  wirlj  cfFect,  is  broken 
when  judgment  passr  8  agauist  him;  and  tho 
deftadMit  to  theoitit,  in  soch  caee,  ii  iiittt!<dd 
toaBaatennmlflf  thobond.  id 

88 
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4.  A  retuni  of  the  foo^  to  Am  AmW  ii  no  ta. 

V  '  l  h)  the  action.  The  n-tum  required  In 
the  boud  is  a  return  to  the  paxtj  from  v\  houi 
thejr  WW0  takflB,  in  jmaaamo  of  the  judg. 
inont  of  the  ooot^  Mt  a  niM  ne^delivery  to 
tbeaheiiff.  id 

5.  Replevin  bonds  are  not  \vi  hin  the  i:t  aiiing 
of  the  act  requiring  an  assignmeDi  of  breach. 

it  of  ikmagM.  Thejudg 
for  the  ponaltf.  id 


8.  Thm 


of  a  dechntloii 


IB  att  action  on  a 

ia 


7.  On  an  imm  m  an  action  of  replevin,  in  which 

the  plaintiff  to  an  avowry  for  rent  pbads,  de 
nying  the  seisin  of  the  landlordf  the  detniet*  j 
fno  tsnoney,  and  tho  aMnfmnent  to  tlio  plain^ 
tin*  «  vidence  that  tlie  di  fi  ndant  in  replevin: 
holds  by  virtue  of  a  deed  from  the  grantor  of  thci 
irfaintifl^  emonled  to  him  as  a  oaeority  ferthej 
payinentof  nioncy,  and  that  the  conveyanc* 
to  Ulc  plaintiff  was  recorded,  and  tho  deed  toj 
the  Mndurt  not  aawiM,  entMoa  thejdati 
tifrandnot^detedanttonTflfdiet  Brou-r, 
V.  Dean, 


S,'  A  olea  to  an  avowry  that  i 
m%mr  a  tWe  whirh  m  tear  i 


the  Undlord  holds 
'  amoants  to  a  morl* 
pace,  which  has  not  been  recorded,  and  that 
the  plaintiff  hohk  imder  the  same  person  from 
whom  the  lendloid  dsrivca  his  title,  br  a  ho. 
na  fide  purchase  for  valuable  coiisideraiif)n 
is  goodi  and  a  complete  answer  to  the  avowry. 

id 

9.  Not  does  such  plea  amount  to  a  disseisin,  in- 
asmuch as  it  shews  the  nhtion  of  landlord 
and  tenant  does  not  exist.  id 

19,  The  rule,  that  a  tenaht  shall  not  plead  ^ 
kabuit  in  /«n^m«n//«,  applies  Ottlj  where  then 
is  a  tenancy  in  ftct.  id 

11.  An  action  of  replevin  will  not  lie  againttt  a 
receiptor  of  goods  taken  by  virtue  of  an  exe 
ciition  although  the  action  under  the  circnm. 
atancefl  of  tho  ease,  might  be  maintained  a 
gainst  the  sheriff,  if  the  party  becomcB  such 
receiptor  at  tho  request  or  by  tho  oonaent  of 
the  defendant  in  the  eaecntkm.  Ckapman  v 
Aiulreips,  340i 


12.  A  person  !iaving  the  property  in  goods  and 
cliatteb,  and  having  the  right  to  reduce  them 
to  actual  paineision,  may  bring  replevin  a. 
gainst  an  officer  who  takes  them  by  virtue  of 
an  execution  out  of  the  possession  of  the  de. 
fendant  in  the exaendoD.  Diinlsmi  Wick. 
Hff,  280, 


19»  The  pduelpal  that  ipeeds  tahenn  asnev* 

lion  are  in  the  custody  of  the  law,  and  cannot 
be  taken  out  of  such  eustody  when  the  officer 
haa  fennd  them  in,  and  tahen  tfiem  e«t  of 
the  pofrneFpion  of  the  defendant  in  the  exccu. 
tioa,  applies  only  as  between  the  deleodant 
andtheolfieer. 

14  In  replevin,  where  a  pl^  of  property  is  in. 
terpoaed  aa  weO  aa  a  plan  of  non  ecpit,  aver- 
d'cl  for  the  plaintiff  upon  the  latter  plem  dc 
tcimines  nothing  between  the  paitisa  except 
the  talunc,  and  the  plaintifria  net entiAkd  to 

recover  unleM  the  other  iKFi:e  be  nlin  foond 
for  him.  Benuu  v.  B«*kma»,  €fi7 

1.1.  Where  the  jury  found  for  the  plaintiff  on  the 
plea  of  non  c^t,  but  assessed  no  damagca* 
and  on  the  plea  of  property,  foond  that  it  waa 
not  in  the  defendant,  but  did  not  find  it  in  tbo 
plaintifi^  it  was  held,  that  the  v«4ict  was  de. 
feetive  in  snbstanee,  and  that  the  court  waa 
not  anthori/ed  to  amend  it  by  adding  'WWB'fftl 
damages  to  the  finding  ol  the  jury.  id 


SALE  OF  CHATTEUI. 

1.  A  contrsct  made  in  the  city  of  Xew-Yorlc 
for  the  sale  of  5O0  bales  of  cotton,  to  be  de> 
Hirered  on  fta  airNal  at  New-York  fmm  New. 
Orleans,  at  any  time  iK-tween  the  date  of  ths 
contract,  which  was  the  ninth  day  of  Febru. 
ary,  and  the  first  day  of  Jane  theraafler,  to  be 
paid  for  in  cash  on  delivery,  the  cotton  to  be 
weighed  and  two  per  cent,  tare  to  be  allowed 
is  an  executory  contract,  and  ttie  titk  to  ^ 

cotton  docs  not  pass.  The  vendors  are  not 
chargeable  for  the  non-dchvciy  of  the  cotton 
untiiiCs antvalat New.Yoik;  and  the speei. 

ficdtion  of  the  time  is  f)nly  a  limitation  fixing 
the  period  beyond  which  neither  of  the  parties 
are  oomid  by  the  oontvaet,  and  net  an  afrce. 
ment  that  the  cotton  shall  at  all  events  be  de- 
livered by  the  roecified  day.  AuMell  v.  Aic 

9ii,    '    ^  ■  m 

2.  A  party  contracting  for  the  sale  and  delimy 
of  a  large  qtiantity  of  any  partienkr  item  of 
merchandise,  (for  instance  500  balei  of  cot- 
ton,) on  its  arrival  at  a  particular  port,  is  not 
botmd  to  deliver  a  portion  only  of  the  artiele, 
the  whole  not  havinp  arrived.  Tlie  vendee 
not  being  bound  to  receive,  the  vendor  is  not 
obligated  to  deiver  a  ouantity  leaa  Hhmn  the 
whole;  flieoUigatianDeuigKdpraeaL  H 

3.  A  signhif  of  a  note  «nr  memo— ndom  of  a 
bargain  on  the  sale  of  goods,  wares  and  mer. 
cfaandiae  hj  the  vendm  akme,  ia  a  aufficient 
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eompUauc*}  with  Ibe  roqmrRmento  of  the  t&U 
utoof  fnadi. 

4.  The  word  sold  at  the  cmuaencement  of  such  a 
I  eoQlnolad  to  mIL  id 


5.  Fraud  iu  the  m.ia  of  a  chattel  caimot  W  set  up 
inbtrof  s  neuntf  of  a  nota  given  on  auch 
nls,  udMi  the  vendee,  on  the  d:srovf'ry  of 
the  ftsndt  ntunu  the  article  purclia^  d  to  th 


«r  rfwws  it  to  beenUielydMtituto 


valne.  Bmrtnm  v.  Aletport, 


of 

336 


fti  irthft  Modee  iwteiM  Uw  praf^ity,  Iw  can 
not  tmttlM  Hie  M  void. 

7.  WliethBrthe  ution  be  kouffht  on  the  con 

trai  1  or  ihr  f-rnnlv.  the  dtfondant,  on  a 
proper  uotico,  ts  caUlled  to  give  evidence  in 
nifigftlionof  Uwunoiialof  meoTOfy.  <(/ 

b.  A  memorandum  kept  by  a  clerk  of  a  vendor 
who  mUb  giiode  at  auction  of  the  articles  sold 
an  l  tlie  prices  bid  for  them,  is  a  sufficient 
note  in  wiitinc  to  bind  the  vendee.  Frotl  v 

9.  The  assent  of  the  sheriff  to  the  tiaiu  by  th 
dsfeodant  of  goods  levied  upon  by  oieention 
will  not  divest  the  title  of  a  purchaser  under 
a  previous  sale  made  hj  the  defendant.  u 


state,  aemd  by  Imnag  a  copy  at  the  hut 

usual  place  of  residence  of  th.  h-ii!  within  tho 
statei  is  a  good  service.  T/u  i*eu^U  v.  Mott- 
roe  C.  F.  4« 

SECURITY  FOR  COSTS. 
Set  PaACTicK,  13,  14. 

SET  OFF. 

1 .  A  St  I  ofT  of  money  paid  on  a  note  will  not  be 
allowed  in  a  subsequent  actKiu,  (on  the  prin. 
ciple  of  iooon«iii|r  Mok  money  paid  by  mbu 
take,)  where  the  party  paying,  being  the  ma- 
ker of  the  note,  waa  ignoiant  at  the  time  of 
payment  of  the  ftet  tnat  tho  aato  had  not 
b'-en  endorsed  by  the  payee,  (against  whom 
he  had  a  defence,)  to  tlw  bolder ;  A  appearing 
eondonvely  that  althonsh  not  eadussed,  tho 
note  was  transferred  to  tlu-  holder  before  ma- 
turity for  a  valuable  couHideration,  and  that 
the  vtehr^  to  endone  happened  by  iaadver« 
tenee.  EnuMm  Bmk  j.  Mmgmmi,  *  69 


10.  Tlic  naked  posst^ion  of  personal  properly 
{<a  a  short  time,  and  the  essrcise  of  acts  of 
ownenhip  over  it.  will  not  authoriw  a  jmy 
tit  find  a  transfer  of  property,  where  therein  no 
proof  of  acquiescence  or  recognition  by-  ll»e 
foinier  wmec  of  each  pneeew^nn.  TtmpkiM  v. 

11.  A  wmnanty  of  the  aoality  of  an  attiele  in 

the  sale  of  chattels  when  niaile  is  an  cawn- 
Ual  part  of  a  bargain,  and  should  be  stated  ui 
the  noteormenioiandmn ;  the  <»iiMrioa  of  it 
renders  the  contract  void,  and  pr?m!  p\'idf>nrp 
is  inadmissible  to  take  the  case  out  ot  the  op- 
ention  of  the  etl4iiie  of  fawde.  Fettier  v 

18.  Tlieolneotof  the  note  or  memofandom  n 

not  merely  to  prorr  that  there  was  a  barjjatn. 
bot  to  shew  what  it  wa» — at  least  the  extent 
and  entbety  of  llie  consideration  for  tlie  pro. 
mise,  for  the  hieachof  which  the  action  ie 
brought.  *^ 

13.  There  is  no  contract  if  there  be  a  material 
difference  between  the  note  of  the  bargain  de. 
lifend  by  a  bioker  to  the  vendee  pndthat  de. 
fivend  to  the  vendor.  td] 


.  A  defendant  hi  thie  oeoit  Ofainrt  whom  a 

judgment  \b  rendered  will  not,  on  motion,  he 
allowed  to  set  off  a  justice's  judgment  holden 
by  him  ae  iwtgneo,  when  the  note  as  to  the 

richts  of  the  parti.  =^  nr  ■  rfsTTij>licated  and  in- 
tricate.  It  seems  that  uuicwi  a  plam,  undis- 
puted, matteritf  set  off  is  presented  by  a  par. 
tv  th  is  pianding  in  the  character  of  nn  n-^ 
sisnue  of  a  justice's  iud|raient(  tho  muUou 


Kignue  01  a  iii 
inil  be  denied. 


'scire  facias. 

A  «dre /Mtaf  H*'^  ^  teoMved  from 


the! 


fi<ery  V.  PolfM,  831 

See  Cask,  7,  8. 
SHERIFFS  FEES. 

Sberiffia  feee  on  bringing  up  a  prisoner  oi\  a  ^la. 
beas  corpun  ad  te^Ufieaaduin,  are  regulated  by 
the  fee  bill.    Clapp  T.  Fan  i-J^j**,  430 

SLANDER. 

In  an  action  of  slander,  it  is  unnccereary  to 
far  each  count  with  ail  the  ioducementa 
and  allegations  contained  in  the  fifet;  a  iefe« 
rencc  in  the  second  count  to  the  allegations  in 
the  first  ieaofficient.  Lttomit  v.  SytUlh  ^5 

2.  \^Tierc,  in  tho  first  count  of  a  declaration 
in  slander,  it  was  alleged,  in  the  introduc. 
tory  paj-t  of  it.  that  the  plauitiff  WM  a  roer- 
cliant,  which  was  omitted  in  the  second  and 
third  counts,  but  the  words  were  alleged  to 
have  been  spoken  in  another  dMOomse  of 
and  concerning  the  plainlifT  *' in  bin  busi. 
ncss  of  a  merchant,  and  of  and  concerning 
his  said  books  of  account  which  he  kept  with 
hie  customers  and  others,  as  such  merchant 
as  aforesaid,"  it  waa  held,  that  the  referenco 
to  the  fint  count  waa  inffideiit  to  «vre  the 

U 
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INDEX. 


3.  AflkiB^hwAhomAUipiNrntSl^li^ 

'  M  laid  in  tlu<  declaration  ;  if  he  proves  some 
which  arc  hud  mod  which  are  actiooahlo,  it  i^ 
enough.  mJ| 

4.  Where,  in  answer  to  an  io^uirjr«  "  Were  there 
any  failure*  ycwterday"  ?  it  w«i  nid,  •*  Not 
t}i:it  I  know  of,  but  I  understand  that  there 
is  trouble  with  the  Mewrs.  S^"  it  wan  holden 
tint  mich  wwdt  being  spoken  of  the  phlntiffi 
an  merchants,  wem  Mtwnnbk  in  tmniMlves. 

.  SewaU     CuOin,  291 

5.  Anv  wonlH  whirh  in  common  acceptation 
implj  a  waat  of  credit  or  rcsponaibiUty,  when 
•poken  of  m  merchant,  mve  aetkmable.  Where 
such  words  wrre  HijKjkon  by  a  dcfondant,  cvi. 
dence  tJiat  another  person  heard  the  report 
that  the  pbintifie  fatd  ftdled,  tnd  to  eonsc. 

ejiit-ncf  withdrew  from  tin  m  buNini  .-s  (o  !i 
large  amount,  i<  madmissiblo  in  supjpurt  of  a 
cfaufB  for  epeotol  dunmce.  unleif  the  report 
thutaetcdtqpottJttnoeatotliedelendBnt.  id 

^  A  bulk  liireeler  h  not  jortified  in  nmkmtr  a 

ronununiration  to  a  co-directoT  in  tht^  pnblic 
atreetSf  a^cting  the  credit  or  responsibihtv 
of  a  nnnm^nt,  wliere  then  b  noeVidencc  of 
(iurh  (-onmnmication  being  confidential.  At 
a  meeting  of  the  board  of  directors,  he  would 
be  juftifted  in  eomnranieatuitf  to  hit  uaoeiatcs 
any  report  which  hp  miglit  Tiavc  heard  in  re 
lation  to  the  solvency  or  cu^umstanccn  of  the 
cattomera  of  the  bank,  or  profaftUy  of  any 
oth«^r  {HTxnn.  TT  s  nintivc  in  puch  case  would 
be  presumed  to  be  innocent,  which  presurop. 
tion  ooodd  ouly  bo  repelled  bj  prem  of  ex. 

id 


STRSBT9. 

1.  A  report  o(  commit^tuneni  of  estimate  and 
uteatment  in  the  oitj  of  N.  T.  relative  to 
the  opening  of  streets,  will  not  be  confumed, 
if,  in  the  ofunion  of  this  court,  the  meejnre  is 
IHemative,  uid  wiDcoet  noie  tiHUitiwfira|sf« 
etors  of  the  adjacent  land  will  ho  hcnrfittt  d 
by  the  operatioa.   Matter  of  Ath  Avenue^  iV. 

458 


7.  In  eltnder,  where  Ae  wwdt  we  epbkon  in  a 

fnrriijn  langna^t',  tlu-  pn)por  nuidc  of  dcclar. 
hig  18  to  state  the  words  in  the  foreign  Ian. 
guai;e,  and  to  vnr  the  signifkatkm  of  thf  ni 
in  Kntrlish,  and  that  they  were  undi  rstnod  hv 
those  who  heard  them.  WormQutk  and  irife 
^,Cnmtrmiii»ifh  391 


8.  In  an  action  of  slander  particular  facts 

jvhich  might  form  links  in  the  chain  of  cir- 
cumstantial evidence  against  the  ]>laintifF 
cannot  be  received  under  the  gcrx  ral  issue 
in  mitigation  of  damages;  and  it  was  at- 
cordiiigly  held,  that  proof  that  the  plaintitl 
was  in  possession  of  the  property  alleged 
to  Jjavc  t)een  stoleti.  and  returned  it  to  the 
owner  about  the  time  of  the  prow-rution  of 
another  person  fur  the  stealing  of  another  ar. 
tide  alleged  to  have  been  taken  at  the  sanir 
time,  waa  inadmissible  under  tlie  general  is. 
Wafmamtk  mid  tet/e  v.  Crsmcr,     3U  5 


See  Costs,  8. 


9>  Owners  of  property  ean  be  aseeesed  only  for 

tlie  hi-ncfit  and  ad\'antagc  which  they  will 
derive  from  the  impravement,  over  aod  above 
their  kws  and  damave;  and  sudi  benefit 
ouijhf  TviT  ti-.  ■r\>i  (  lilaTive  and  distant,  do. 
I»ending  upon  remote  and  uncertain  c<mtin- 
genciet,  but  should  be  sniMtaiitial,  certain  and 
capable  of  being  realized  wHldn  a  iCMoaaUe 
and  convenient  time.  id 

SURETY. 

A  surety  for  the  payment  of  rent  to  a  Itadhwd, 
who  engages,  in  case  of  a  default  by  tlif  it  n- 
ant,  tonuuM  up  the  deficiency,  and  fully  sat. 
isfy  the  conditwne and  agrsementa of  tlieten. 
ant,  without  requiring  notice  of  non-paymr ni 
or  proof  of  a  demand  being  made  of  the  tea. 
ant,  haa  no  tight  to  call  npoo  the  bntHerd  to 
distrain  the  tenant's  goods,  and  is  n  t  .  \  n 
crated  from  his  covenant,  though  the  landlord, 
on  request,  rsfussa  so  to  dOb  tUimka  t. 
/foidm,  916 


iSMAiMmrtrr,  6,7. 

T 

TOWNS, 
to 


Riplits  of,  in 
Marshy 


BoUaday  v. 

i4a 


TRESPASS. 


1.  A  plamtifF  who  is  a  oonstaUe  may  serve  a 
summons  in  his  own  favor,  issued  by  a  justice 
of  the  peace;and  his  return  cannot  be  impeach, 
ed  in  an  action  of  trespacs  for  an  arrt'st  under 
an  fxrcntion.  issued  on  a  judgment  rendered 
on  the  return  of  such  summons.  Putnam  v. 
Man,  202 

2.  If  the  return  be  false,  the  remedy  is  by  action 
against  the  constable  for  a  false  return.  id 

TRIAL  AND  ITS  INCIDENTS. 

1.  It  set-ms.  that  a  party  ba^  a  right  to  call 
and  examine  witnesses  who  have  airirod 
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In  court,  tfter  the  proofs  arc  closed  and  bp 
fore  the  oppouto  party  has  summed  up  the 
mom  to  ikmjutf,  I^iggvtty.  Bvfdt  376 

.  2.  The  emntif ig  or  refusing  the  delay  of  a  trial 
unia  U6  partjr  «ui  obttia  the  attendance  of 

witneMes  casually  or  um-xpi  rtr-dlv  absent, 
will  be  left  to  the  diacretioa  ol  the  circuit 
jodgt.  id 

^.  Wiiere  the  principal  and  interest  due  on  a 
bond  eseeed  the  penalty,  the  jury,  on  the  trial 

of  a  cause,  ought  to  jjivf  the  oxcohs  in  dama- 
ges. If,  however,  iiomuial  damages  only  are 
•aeeased  by  a  jurv,  the  ezcew  cannot  Mibse 

qucntly  be  taxed  by  the  taxing^  officer  and  in- 
cluded in  the  costs,  as  is  the  practice  where  3. 


the  joteiMit  g 
Cmritf^Tmmjft 


444 


erto  perform  the  duties  specified  by  the  act; 
and  it  is  not  necessary  that  all  should  meet. 
Tie*  the  pramfaea*  and  nahe  inquiry.  Van 


4>  Where  the  nature  of  the  proeeedhiBi  or  the 

form  of  action  or  pU  adinjrH  gives  the  oppo- 
site party  notice  to  be  prepared  to  produce  a 
writing  or  hsstrumcnt,  if  neeessary  to  falsify 

h'«  adverrary'B  evidence,  no  other  notice  to 
produce  it  is  requisite.    Stury  v.  I*alUn,  486 

6.  Arrnrdingly  it  was  }ield  that  notice  to  pro- 
duce  an  cxecutiuu  was  not  necessary  in  an 
adkn  agauiat  a  eonetahle  for  not  letuming 
the  process  and  paring  over  the  money  where, 
in  the  declaration,  the  execution  and  the  judg. 
mmt  en  whicb  it  inoed  mm  folly  deaeribed 

6b  Notioe  on  the  trial  to  a  party  to  firodoee  a 

written  instniment,  wht  re  there  was  no  evi- 
dence Uiat  it  was  in  his  possession,  and  where 
his  residence  was  Hhewn  to  be  15  miles  from 
the  place  of  trial,  it  srrm?,  would  liavc  been 
adjudged  insufficient  had  the  notice  been  nc. 
pamiy*  id 

See  PRACTR  K,  9,  10,  11. 

THOVEIL 

When  en  actual  convenion  is  shewn,  a  demand 
and  lefu^-:^]  is  Ti^t  necessary  in  the  action  of 
tlOVer,    i  umjikiim  V.  HaiU,  4U(> 

Are  LaMDumn  and  Tenant,  6,  7.  Vsmioa 
AND  VaNDaa,  1,  2, 

TRUSTS. 
8m  CaaMcxaT,  4»  5^ 
TDRNPIXfi  COMPARES. 

1.  Under  the  *•  act  relative  to  turnpike  compa- 
nies," two  only  of  the  appraisevi  appointed 
to  assess  the  damages  of  the  owners  of 
land  over  which  the  road  is  hud,  have  pow- 


An  iaqoasition  made  by  appraisers,  under 
this  act,  is  conclusive  as  to  tlie  facta  Stated 
in  it  relating  to  their  own  proceedings ;  and 
if  enough  appears,  shewing  they  hadjurisdic 
tionof  the  subject  matter,  the  court  will  not 
collaterally,  in  an  actum  of  trespass  wh(  rein 
it  is  allcfrt  d  that  the  proceedings  of  the  ap- 
j)ni  M  arc  irregular,  inquire  into  the  regu- 
larity of  such  proceedings ;  the  party  must 
seek  hie  remedy  by  certiorari.  id 

Nor  in  such  action  is  evidence  admissible, 
that  one  of  the  apprusers  has  not  the  qualifi. 
cation  rerpiircd  by  the  act,  to  wit,  that  he  it 
a  freeholder.  Such  error,  i(  any,  must  also 
be  oonected  by  certiorari.  a 


USURY. 

1.  Where  A.  and  ii.  exchange  notes  for  the  pur. 
pose  of  raising  money,  and  A.  obtems  the 
note  of  B.  tf)  Itc  discounted  at  a  premium  ex. 
ceeding  Uie  iawiul  rate  of  mterest,  such  trans- 
action is  not  uenriooa,  and  cannot  be  set-up 
in  bar  of  a  recovery  in  an  action  by  the  pur- 
chaser of  Liie  not«  against  B.  the  niajker. 
Rim  V.  MiOkmt  ^ 

2.  Where  an  insurance  company  on  being  ap. 
plied  to  for  the  loan  of  a  sum  of  money, 
agree  to  make  the  loan  on  condition  that  the 
borrower  will  etfect  an  insurance  with  the 
comfniny,  and  such  insurance  ia  made  and  a 
premium  paid  not  exceeding  the  usual  rate  of 
charges  in  such  cases,  such  iaots  do  not 
amount  to  evidenoe  of  nenij.   {Tiim  lm»  Ce. 

3.  Interest  taken  hi  adTanee  by  %  banking  in. 

stitution  r»n  disroutif  irtfT  a  note  net  Ui<urv 
Bank  oj  Luca  v.  i'hiifipg,  4(Jg 

4.  Where  usury  is  y)li  aded  in  an  answer  in  chan, 
ceiy,  and  the  facts  and  circumstances  consti. 
ttttmf  it  apedally  set  forth,  evidnoe  piovin* 
»  usurious  contract  different  from  that  all,^ 

Beach  V. 
573 

5.  Usury  is  a  good  defence  in  equity  as  well  m 
at  law,  whether  put  forward  by  way  of  answer 

or  plea.  If  the  usury  be  [iroved,  the  defend- 
ant wiU  Kueceed  ;  but  if  he  cannot  succeed 
without  invokingr  the  exeraiee  of  the  e<miia. 

ble  powers  of  the  mnr'^  fhr  n-d  f  U,,  },^^^^ 
will  not  be  granted  unless  he  does  equity,  id 


god  in  the  answer  is  inadmiaatble. 
r^dtomBmtk,  on  appeal^ 
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6.  VVliore,  therefore,  an  applicathm  wm  made 
to  open  Ike  proofii  in  a  cause  in  chancery  fu 
thf  pfirpofie  of  reexamining  a  witneaa,  and 
to  aiiieud  au  answer  to  as  to  embrace  an  osu. 
lioiu  oootract  to  which  it  was  expected  the 
witness  wxiuJd  testify  on  his  re-examination 
which  contract  was  not  set  forth  in  the  an 
Bwcr  originally  put  in,  it  was  held  that  the 
defendant  was  not  entitled  to  succeed  in  his 
applications,  unless  ho  paid  at  offisred  to  pay 
the  money  aotuJlj  Ifllitt  wtth  tlw  lapl  inte. 
feat  thnvof^  id 


7.  Trostc^f*,  undnadiedof  asoi^nincnt  for  the 
l)i  nt'fit  of  croditorw,  may  uyi  the  defence  of 
usury  ;  tlieugh,  il  sccuih,  tiicy  are  not  bound 
todon. 


V 

VARIANCE. 
Ste  Buju  or  Pasticulaxs,  1*  Dacuouu 

T10M«  5,  6. 

VENDOR  AND  TBNDBB. 

1.  A  iM^rson  entering  into  the  poBsespion  of  wild, 
uncultivated  land,  under  a  contract  of  sale, 
givinf  hira  a  right  of  entry  and  occupancy, 
and  reservinc  to  tltc  landlord  the  land  as  se- 
curity until  tliu  payiaciit  ot  tlxe  consideration 
tuooejr  1^  withholding  the  deed,  has  a  right 
to  enter  and  enjoy  the  land  ibr  africttltural 
purpojtes.    Mooreu  v.  Wait,  104 

2.  If  such  person  rtt's  timh^-r  for  any  purpose 
othat  than  the  cultivaiiou,  improvement  and 
eiyoymnt  of  the  land  as  a  farm,  the  timber 
thus  separated  from  the  threshold  becomes 
the  pcnonal  property  of  the  owner  of  the  in- 
hcritance,  who  may  nuuiltalii  ui  action  of  tro. 
vf-r  fnr  it  against  any  one  in  popsession,  though 
u  bona  lide  purchaser  under  tho  occupant,  id 

-3.  Wliere  a  vendor  of  real  estate,  who  was  un. 
der  a  contract  to  execute  and  deliver  a  deed 
by  a  day  certain,  executed  and  tendered  a 
deed  which  the  vendee  refused  to  accept,  on 
the  allegation  that  tiie  true  consideration  of 
the  conveysnee  wM  not expmsi d  in  it ;  and 
where,  from  the  evidence  produced  on  the 
trial,  the  true  suia  which  ought  to  have  been 
jnaertad  aa  the  consideration  did  not  appear, 
the  court  refused  to  <>et  aside,  a  nonsuit  which 
had  been  ordered,  and  mf  jiaated  their  (pinion 
tha(  to  pat  tlw  vendor  m  li  faulty  the  vendee 
should  nave  prepared  a  deed  conformable  to 
the  agreement,  and  presented  it  to  the  ven- 
dor  for  execution,  who,  on  refusal,  would 
hvn  hmm  l«Ue  to  aa  Mtion.  lUekttt  v 


1.  In  an  acUon  of  debt  againit  a  eheoff  Urn  an 
escape,  in  which  an  iaeae  of  feet  ie  joined  on 
a  plea  in  abatement,  a  tarn  qtutm  ciausi  m  a 
venae  is  not  DBceesanr  toauthoiiee  the  i 
ment  of  duBft^es.   tfaigkt  t.  ihOey, 

2.  Under  onr  present  inode  of  drawing  and 
summoning  juries,  no  deftets  in  Ae  veini«» 
or  irregularity  in  the  issuing  or  return  of  it, 
wiU  alibct  the  judgment  or  the  prooeedmy 
at  the  linL  ^ 

To  entitle  a  party  to  remove  a  cause  from  the 
superior  court  in  N.  Y.  or  to  change  tJie  ve. 
nue,  he  must  state  that  the  witmaMe  neawd 
by  him  are  each  and  every  of  them  material 
to  hk  defence ;  and  that  without  the  iestimo. 
ny  of  each  and  everyof  tiiem  1m  cannAeafe. 
ly  proceed  to  trial ;  m  such  case  statin;;  as  he 
is  advieed  by  cowuel  and  venlj  bejieves. 


VERDICT. 
Set  LmiTATiONi,  Statuti  or,  4,  5. 


WAGERS. 
See  Actions,  1. 
WASTE. 

1.  Aa  Older  to  stay  waste  wffl  be  gionted  after 
commeneement  of  euKon  a  pM^per  affidavit, 

Bu.th  V.  PhiU^>^,  488 

3.  Whether  notice  of  the  application  ^onid  bO 
given  to  the  defendant,  ^tt«r«.  id 

See  EjBCTMBjrr,  6. 
WATER  PRIVIX^EGES. 

8u  Duo^  €k  7. 
WILL. 

1.  Where  a  testator,  after  dcvieinp  all  his  es- 
tate* real  and  personal,  to  his  children,  to 
be  taken  posaeesien  of  by  then  on  their 
severally  coming  of  ac:*',  added  a  clause 
declaring  his  will  to  be,  that  his  wife  should 
hold  the  whole  ealeto  nta  Ue  childm 
severally  eanie  of  age ;  and  that  they  sev- 
enUy,  beiiwB  thoy  took  poseoaskm  of  hie 
eetate,  afaould  give  aeeority  eceording  to 
their  several  propovVnm  of  the  estate,  for 
and  towards  a  competent  maiatenancie  of 
hie  wile,  during  her  wMml  M»l  H  «M 
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held,  thai  Uw  wife  nf  the  tcfltator  wm  cnti . 
tied  to  nt&hl  pc»«se!tgtnn  of  the  estate,  until 
prorision  was  made  for  hor  by  her  children  in 
the  manner  directed  by  the  wilL  Jackton 
99  itm.  Mttekkim  t.  Wigkit  109 

9.  Where  a  testator,  in  disposing  of  his  propi-rl) 
by  will,  riyei  three  portions  of  his  estate  to 
three  of  Tiis  rh'ldrcn  m  foe,  and  a  fourth  por- 
tion to  a  fourth  cliild  for  life  with  remainder  to 
Jmt  ianw  in  fee,  and  then  adds  a  clause  in 
these  words :  "  Itrm.  I  do  furthrr  will,  orde; 
and  direct,  that  if  ajiy  of  my  ciiiJdrcu  na 
med  Jacob,  Catliarino  and  Helena,  or  if  the 
issue  of  ray  said  daughter  Maria  should  hap. 
pen  to  die  without  lawful  issue,  that  such  part 
of  Bj  aaid  estate  before  devked  to  such  de. 
ceased,  shall  descend  to  the  survivors  or  sur 
riror  of  the  dcrisees  above  named,  in  equal 
Mftfl ;  or  in  case  of  the  death  of  any  of  them 
leaving  lawful  issue,  to  the  representative  or 
representatives  of  such  deceased  such  shan- 
as  would  have  descended  to  such  deceased 
in  equal  parts     it  was  held,  that  the  estates 
devised  to  Catharine  and  Helena,  on  their  de- 
cease, went  to  the  issue  of  Maria,  and  not  to 
Maria  herself,  although  a  specific  devise  in 
fee  was  made  to  lu;r  besides  the  deviie  fat  tife 
Jacluam  m  dtm.  BiKthtm  r 


3.  A,  devise  to  A.  B.  for  and  during  his  natural 
life,  and  after  his  decease  to  the  children  of 
his  body  lawfully  begotten,  followed  by  an 
habendum  eUnue  to  have  and  to  hold  nnto  the 
aaid  A.  B.  for  and  during  his  natural  hfe,  and 
after  his  decease  to  the  heirs  of  hie  body  law- 
fully begotten  and  their  heirs  and  aasigns  for 
ever,  gives  a  Ufo  estate  to  A.  B.  and  a  remain 
dtt  in  fee  toiiie  efafldmi.  Rogers  M»g*r» 
Ml  appeal^  503 

4.  It  is  not  competent  to  a  court  of  chancery  to 
set  aside  a  will  or  oodicH  as  to  real  estate  on 
the  gnnmd  of  frsiul  or  incompetency  of  the 
testator;  the  qii<*«^tir)n  should  be  determined 
in  a  court  of  law  on  an  issue  from  chancery 
of  devuamt  vel  nam.  It  ii  othorwiM  «•  to  a 
willof  penonaleglate.  id 


personal  estate,  and  cast  the  charge  upon  the 
reaUty.  H 

WITNESS. 

1.  A  grantor,  with  covenant  of  warranty,  is  a 
competent  witness  for  his  grantee  in  an  ac« 
tion  ot  ejectment  faroaght  by  him  for  th<>  rc. 
coverv  of  the  possession  of  the  premises  con- 
veyed ;  although  ho  would  not  be  a  compe. 
lent  witness  to  support  the  title  of  his  vendee 
in  ail  uetion  against  him  for  the  premises  by  a 
Llurd  person.  Jackton^  ex  (Urn.  Jfralresor, 
V.  Riee,  180 

2.  Wktc  two  persons  were  partners  as  clothiers, 
and  took  CVtain  cloths,  by  the  consent  of  tho 
owner,  in  paym^^nt  for  their  work,  and  divided 
them  between  them,  and  the  slure  of  ono  of 
them  was  subseauentl^  taken  under  an  exe. 
cution  against  tno  on  (final  owner,  it  seems 
the  other  is  an  incompetent  witness  to  prove 
tho  title  of  his  partner  to  the  cloths  thus  taki  n 
without  a  release  from  aueh  paitner.  Chap- 
man V.  Atidrenu,  340 


3.  It  is  no  objection  to  the  competency  of  a  wit- 
ness  in  an  action  by  a  monied  institution  that 
a  few  daw  before  the  trial  he  had  sold  out  his 
stock,  afthough  he  stated  tliat  ho  supDoscdho 
could  purchase  it  back  if  he  ehoee ;  he  testi- 
fyiiy  that  the  transfer  by  him  waf«  without 
any  agreement,  either  express  or  impliedt  tiiat 
the  stock  should  bo  rcconveyod.  uHm  In»* 
C»,r»fMkKU,  996, 


■5.  Personal  property  specifieaDy  bequeathed 

to  the  widow  of  tho  testator  mnM  ho  ap- 
plied to  the  payment  of  the  debts  of  the  es- 
tate  beforo  land  devised  by  the  will  Ct 
be  made  rhar^frahle     Nothing  but  an  ex- 

£ress  declaration  or  plain  msAiiestation  of 
itmtlaa  wfll  exaoaale  the  aiiiUeatioa  of  flia  ■ 


The  wife  of  the  special  bail  is  i 
tent  vntmm  ftr  thfl  delirndttiit. 


II  meompe. 
Ltggett  V. 

376 


5.  A  co-obligor  not  sued  is  a  competent  witness 
to  prove  the  terms  and  conditions  on  which  a 
joint  and  several  bond  has  been  exeeoted, 
where  the  unit  is  commenced  a^rainut  only 
some  of  the  obUgom.  Xsvcd  y.Adam*t  SiiO 


A  vendor  of  personal  property,  liable  lo  both 
partiefl  on  his  warranty  of  title,  is  a  competent 
witness  for  either,  his  interest  being  neatialL 

See  BiMJs  or  Exchamob,  16. 
WMT  OF  INQUIRY.'  ^ 
Ae  EuoB,  S. 
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